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ABBREVIATIONS. 


In  addition  to  the  usual  abbreviations  (of  which  a  Table  is  given  at  the 
commencement  of  ** Williams  on  Real  Property**),  the  following 
are  used: — 

Bart,  y.  &  P Dart  on  the  Law  of  Vendors  and  Purchasers. 

The  Fifth  Edition   is  referred  to,   unless 
otherwise  stated. 

Bav.  Prec.  Conv.,  or       )  Davidson* s  Preoedents  and  Forms  in  Con- 
Davidson,  Prec.  Conv.  f         veyanoing. 

Sug.  Pow Bugden  on  Powers,  Eighth  Edition. 

Sug.  y.  &  P Sugden  on  Vendors  and  Purchasers,  Fourteenth 

Edition. 

Wms.  P.  P Williams's  Principles  of  the  Law  of  Personal 

Property,  Eleventh  Edition. 

Wms.  R.  P Williams's  Principles  of   the  Law  of   Real 

Property.     The  Fourteenth  Edition  is  re- 
ferred to,  unless  otherwise  stated. 


CORRIGENDA. 


»» 


Page  165,  note  (*),— /w  *'Jteent  v.  Cuppet-^*  read  **  Reevea  v.  Capper.^ 

Page  202,  note  {y)—for  "  Stat.  30  &  31  Vict.  c.  40,'»  read  "Stot.  31  &  32 
Vict.  c.  40." 

Page  270,  line  3, — after  the  word  "sale"  insert  the  words  "given  by 
way  of  security  for  the  payment  of  money  and." 

„  line  4, — after  tKe  word  "registered"  iftsert  the  words  "within 
the  seven  days  next." 

„  line  20, — after  the  word  "registrar**  insert  the  words  "of  bills 
of  sale,  the  registrar.'* 

Page  387,  last  line  but  two, — insert  a  comma  before  the  words  **jus  in  rem.^^ 
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Page  54,  note  ^d),  add — ''  Unless  there  be  an  express  contract  to 
make  compensation  for  errors  of  description,  &c. ;  Palmer  v.  John" 
•on,  12  a  B.  D.  32." 

Page  165,  note  (a),  add — '*  See  Ex  parte  Montagu,  Be  (/Brten^ 
1  Ch.  D.  554.  The  grounds  of  the  decision  in  Flory  y.  Denny,  7  Ex. 
581,  appear  to  be  that  a  mortgage  of  personal  chattels  is  a  condi- 
tional sale,  defeasible  on  repa3nai6nt  of  the  money  advanced ;  that 
the  property  in  the  mortgaged  chattels  passes  at  law  by  the  sale ; 
and  that  the  condition  in  defeasance  of  the  sale  need  not  be  evidenced 
by  deed;  see  Parke,  B.,  7  Ex.  584;  and  see  Ryall  v.  Rolle,  1  Atk. 
165,  169,  170,  180,  183.  By  the  Bills  of  Sale  Act  of  1882,  stat.  45 
&  46  Vict.  c.  43,  s.  9,  it  is  enacted  that  a  bill  of  sale  of  personal 
chattels  given  by  way  of  security  for  the  payment  of  money  bv  the 
grantor  thereof  shall  be  void  unless  made  in  accordance  with  the 
form  in  the  schedule  to  the  Act.  The  form  given  is  that  of  a  deed ; 
see  p.  529,  poet,''^ 

Page  165,  note  (c),  add—''  See  also  Burdrick  v.  Sewdl,  10  Q.  B.  D, 
863." 

Page  170,  lines  32,  33,  after  the  word  **  copyholds,"  add  a  note — 
* '  It  has  now  been  held  that  sect.  30  applies  to  copyholds;  Re  Hughes, 
W.  N.  1884,  p.  53." 

Page  271,  last  line  but  one,  add  a  note — "  With  regard  to  judg- 
ments entered  up  on  or  after  the  29th  Julv,  1864,  wlmt  is  essential 
is  that  the  purchaser  or  mor^gee  should  ascertain  that  the  land 
about  to  be  conveyed  to  him  has  not  been  delivered  in  execution,, 
legal  or  equitable,  in  pursuance  of  any  such  judgment ;  see  Guest  v. 
Cowbridge  Rail.  Co,,  L,  E.  5  Eq.  619 ;  Hatton  v.  Haywood,  L.  B, 
9  Ch.  229;  Anglo-Italian  Bankr,  Davies,  9  Ch.  D.  275;  Ex  parte 
Evans,  13  Ch.  D.  252 ;  Smith  v.  CotceJl,  6  Q,  B.  D.  75 ;  8(tlt  v. 
Cooper,  16  Ch.  D.  544." 

Page  346,  note  (n) — **Re  Bay's  Settled  Estates  is  now  reported 
25  Ch.  D.  462." 

Page  364,  note  {b),  add—*'  See  also  ifc  Powell,  W.  N.  1884,  p.  67." 

Page  367,  note  {I),  add—'' In  Taylor  v.  Poneia  (W.  N.  1884, 
p.  15)  (a\  B.  F.  devised  real  estate  to  trustees  upon  certain  trusts 
during;  ^e  life  of  his  wife  for  her  benefit  and  for  other  objects,  and 
after  her  death  upon  trust  for  sale  and  to  stand  possessed  of  the 
proceeds  of  sale  on  trust  to  pay  one-fourteenth  part  to  each  of  his 

(rtf)  Since  reported,  25  Ch.  D.  646. 
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fourteen  children  therein  named,  the  shares  of  his  married  daughters 
to  be  held  upon  the  trusts  declared  by  their  marriage  settlements. 
K.  F.  died  in  1867.  The  suit,  Taylor  v.  Pwicia,  was  instituted  in 
1868  for  the  administration  of  his  estate.  His  widow  died;  and  in 
1883  the  Court  made  an  order  for  sale  of  parts  of  the  real  estate. 
A  summons  was  taken  out  to  ascertain  whether  it  was  necessary 
that  all  the  tenants  for  life  should  join  in  the  conveyances  made  in 
pursuance  of  the  order  for  sale^  Pearson,  J.,  said  in  this  case 
there  was  an  absolute  trust  for  sale  at  a  particular  period,  namely, 
the  death  of  the  wife,  which  period  had  now  anived,  and  the 
proceeds  of  the  sale  being  directed  to  be  invested,  and  iho  income 
distributed  among  fourteen  persons,  who  would  make  concurrently 
the  tenant  for  life  of  the  whole  income,  the  question  was  whether 
or  not  the  consent  of  those  fourteen  persons  was  necessary  to  the 
performance  of  the  trust.  Of  course,  if  that  were  so,  he  must  come 
to  the  conclusion  that  if  anyone  of  the  fourteen  persons  objected  to 
the  sale,  the  trustees  could  not  carry  out  the  trust,  which  would  be 
a  very  absurd  construction  to  put  upon  the  Act.  He  was  quite 
satisfied  that  the  Act  was  never  intended  to  interfere  with  the 
performance  of  a  positive  and  absolute  trust  vested  in  trustees ;  but 
only  to  prevent  trustees  from  exercising  a  simple  discretion  vested 
in  them  without  consent  of  the  tenant  for  life.  In  addition  to 
that,  however,  there  had  been  an  order  of  the  Court  in  this  case 
directing  the  property  to  be  sold,  and  as  at  present  advised  his 
opinion  was  that  even  if  the  consent  of  the  tenants  for  life  could  by 
any  possibility  be  thought  necessary,  the  order  of  the  Court  would 
override  that,  and  the  purchaser  would  be  safe  in  taking  a  convey- 
ance from  the  trustees  of  the  legal  estate  without  any  of  the 
fourteen  persons  being  made  parties  to  the  conveyance.  He  should, 
therefore,  answer  the  question  by  sa;^ing  that  the  consent  of  the 
fourteen  persons  or  any  of  them  was  unnecessary. 

It  may  be  remarked,  with  regard  to  this  case,  that  it  appears 
from  the  report  to  have  been  the  case  of  a  trust  for  sale  and  pay- 
ment of  the  purchase-money  to  the  children  absolutely,  and  not  for 
any  limited  period  (see  p.  368,  below),  except  possibly  as  regards 
the  shares  of  the  married  daughters.  But  the  opinion  of  the  judge 
appears  to  have  been  that  an  imperative  trust  for  sale  at  some 
specified  time  may  be  well  executed,  when  the  time  arrives,  by  the 
trustees  alone,  although  the  income  of  the  proceeds  of  sale  be  pay- 
able to  some  person  for  a  limited  period  (see  p.  370,  below).  In  me 
case  of  a  trust  for  the  immediate  sale  of  land,  which  ought  to  be 
and  is  executed  directly  it  arises,  it  might  possibly  be  argued  that, 
though  there  may  be  persons  entitled  to  the  income  of  the  proceeds 
of  sale  for  a  limited  period,  there  is  not  any  person  entitled  to  the 
income  of  the  land  until  sale,  who  can  acquire  me  powers  of  a  tenant 
for  life  under  the  Settled  Land  Act  (see  pp.  366—368,  below).  But 
when  land  is  settled  upon  trust  for  sale,  with  a  discretion  as  to  the 
time  of  sale,  there  appear  to  be  good  grounds  for  contending  that 
the  consent  of  the  tenant  for  life  under  the  Settled  Land  Act  is  now 
necessary  to  the  exercise  of  the  discretion  given  as  to  the  time  of  sale 
(see  pp.  357—361 ,  below).  Moreover,  it  must  be  remembered  that, 
whenever  there  is  a  tenant  for  life  under  the  Settled  Land  Act  of 
land  settled  on  trust  for  sale,  he  has  a  power  of  sale  for  any  purpose 
(see  lie  Chayfor's  Effafe  Act,  W.  N.  1884.  p.  46).     If  he  should  choose 
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to  exoi-cise  tliis  power,  it  is  thouglit  that  a  sale  duly  made  by  him 
would  prevail  over  a  sale  by  the  trustees  (soo  pp.  357 — 361, 370,  below). 
It  appears,  therefore,  to  be  highly  important  to  persons,  who  buy 
lands  fix)m  trustees,  to  ascertain  that  they  will  not  be  deprived  of 
the  benefit  of  their  contract  by  a  sale  made  or  by  any  other  act 
done  by  some  person  having  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Act.  How  are  they  to  secui'e  themselves  ?  **  A 
contract  by  a  tenant  for  life  not  to  exercise  any  of  his  powers  imder 
this  Act  is  void  "  (see  p.  351,  below).  And  it  seems  to  follow  from 
the  judgment  in  Taylor  v.  Poncia  that  a  purchaser  from  trustees 
for  sale,  who  are  not  empowered  to  exercise  a  discretion  as  to  the 
time  of  sale,  cannot  require  the  tenant  for  life  under  the  Settled 
Land  Act  to  concur  in  the  conveyance,  merely  on  the  ground  that 
the  Act  makes  his  consent  necessarv  to  the  valid  execution  of  the 
trust  (see  pp.  357—361 ,  369— 371 ,  below).  But,  as  the  tenant  for  life 
is  invested  by  the  Act  with  the  power  of  convoying  the  legal  estate 
in  the  land  for  the  purpose  of  a  sale  or  lease,  and  for  several  other 
purposes  (see  pp.  321 — 325,  below),  and  with  the  power  of  making 
contracts  for  any  such  purposes  (pp.  333,  334,  below),  and  as  these 
extensive  powers  may  have  been  exercised  to  the  prejudice  of  the 
purchaser  (see  pp.  313,  314,  345,  356,  358,  359,  369—371,  below], 
it  is  suggested  that  the  purchaser  might  require  the  tenant  for  life 
to  concur  in  the  conveyance  for  the  purpose  of  giving  covenants  for 
title,  at  least,  to  the  extent  of  giving  a  covenant  that  he  has  done 
no  act  whereby  the  title  may  be  impeached. 

Page  397,  note  («),  add — **  Bhcoe  v.  Kennedy,  1  Bro.  C.  C.  17,  u.; 
L.  E.  9  Eq.  562." 

Page  398,  note  (e),  add—'Terka  v.  Mylrea,  W.  N.  1884,  p.  64. 
It  appears  that  the  judgment  should  be  limited  to  the  wife's  sepa- 
rate property ;  see  Moore  v.  Mulligan^  W.  N.  1884,  p.  34;  PcrAw  v. 
Mylrea,  ib.  64." 

Page  412,  note  (it),  add—*' Fuggle  v.  Bland,  11  Q.  B.  D.  711." 

Page  414,  to  the  sentence  ending  in  line  4,  add  a  note,  '*  See 
Ferka  v.  Mylrea,  W.  N.  1884,  p.  64.'^ 

Page  445,  note(w),  addr—**  In  B.  v.  BriUleton,  12  Q.  B.  D.  266, 
the  evidence  of  the  husband  was  held  inadmissible  in  criminal 
proceedings  against  the  wife  under  s.  16." 
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Settler.— 3ur  9ie(^t^dele(rfam!rtt  fann  \&i  mi^  nid)t  bcquemrn. 

9Xeptt0op(.— 34  f<inn  ri  eu4  fo  fe^r  nic^t  «b€l  m^oifn. 
3(1)  wct^/  wtc  eg  urn  birfe  £f  ^re  flr^t. 
(Sg  crbcn  fic^  @cfrV  unb  Sted^te 
9&ic  fine  rio'gc  Jtranf^fit  fort  9 
&ie  fdtlrppen  oon  (Scf^lr^t  ft(!^  ^um  &tWt&^t(, 
Unb  rsctrn  fac^t  oon  Crt  ju  Ctt. 
Scrnunft  wirb  Unfinii/  SBSobltbat  fMagf ; 
«!cb  btr,  baf  bu  cin  Gntcl  bifi! 

Goethe' 9  Faust. 

The  statutes  contained  in  this  book  have  made 
numerous  and  important  changes  in  the  law  and 
in  the  practice  of  conveyancing.  iVlmost  every 
transaction,  which  falls  within  the  province  of 
the  conveyancer,  is  now  affected  or  regulated  by 
enactments  included  in  these  Acts.  Indeed,  no 
man  is  competent  to  practise  conveyancing,  either 
as  barrister  or  as  solicitor,  who  has  not  acquired 
a  thorough  knowledge  of  their  provisions.  But 
whilst  an  intimate  acquaintance  with  these  statutes 
is  necessary  for  every  actual  or  aspiring  prac- 
titioner, it  may  be  asserted  that  it  is  impossible 
for  any  one,  who  is  not  acquainted  with  the 
previous  law  and  practice,  to  understand  the 
object  and  scope  of  the  enactments  contained 
therein.  We  may  even  surmise  that  experienced 
lawyers,  who  served  their  apprenticeship  long 
before  the  Acts  came  into  force,  have  not  attained 
unto   the  understanding   thereof  without   some 
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pains.  But,  if  it  has  not  been  altogether  an 
easy  matter  for  the  learned  practitioner,  versed 
in  the  previous  law,  to  gain  the  requisite  know- 
ledge of  the  Acts,  how  much  more  difficult  is  the 
task  placed  before  the  student ! 

The  main  object  of  the  writer  has  been  to  pro- 
duce a  work,  which  may  serve  as  an  introduction 
to  actual  practice  in  conveyancing,  as  at  present 
carried  on.  And  his  aim,  throughout  this  book, 
has  been  to  render  the  statutes  contained  therein 
intelligible  to  a  student,  who  has  no  greater 
knowledge  of  law  or  conveyancing  than  may 
be  gained  from  an  elementary  treatise,  such 
as  *^  Williams  on  Real  Property."  At  the  same 
time  the  points  discussed  in  the  notes  arc  gene- 
rally points  of  practice,  rather  than  of  elementary 
law ;  and  the  writer  has  endeavoured  to  compile 
a  volume  which  may  be  useful,  not  only  as  a 
manual  for  students,  but  also,  as  a  book  of  re- 
ference, to  barristers  or  solicitors  actually  engaged 
in  conveyancing.  It  may  be  suggested  that  a 
practical  introduction  to  conveyancing  ought  to 
assume  the  form  of  a  treatise,  rather  than  that 
of  notes  to  statutes.  But  so  many  questions, 
which  arise  every  day  in  practice,  are  deter- 
mined by  the  provisions  of  these  Acts,  and  de- 
pend upon  the  exact  expressions  used  therein, 
that  it  is  thought  that  careful  perusal  of  the  Acts 
themselves,  and  the  endeavour  to  obtain  an  ac- 
curate appreciation  of  the  changes  made  thereby, 
now  form  the  best  preparation  for  the  exercise  of 
the  draftsman's  craft.  The  simplest  method  of 
assisting  such  preparation  seemed  to  be  to  go 
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straight  through  the  Acts,  and,  by  the  aid  of 
notes,  to  try  to  help  students  to  understand  for 
themselves  each  enactment  in  turn.  With  this 
view  the  writer  has  endeavoured,  throughout 
this  book,  to  ascertain  the  exact  effect  of  each 
particular  enactment,  and  to  point  out  any  altera- 
tion which  it  has  caused,  either  in  the  law  or  in 
practice.  He  has  appended  to  each  enactment  a 
short  statement  of  the  previous  law,  and,  where 
necessary,  of  the  previous  practice ;  and,  since  in 
many  cases  the  previous  law  forms  the  foundation 
of  the  present,  the  writer  has  not  been  content  to 
refer  only  to  the  dicta  of  text-books,  but  has 
cited  the  authorities  for  his  statements.  For  the 
assistance  of  students,  references  have  been  in- 
serted throughout  to  "  Williams  on  Real  Property" 
and  "  Williams  on  Personal  Property,"  whenever 
it  has  been  thought  that  the  perusal  of  the  pas- 
sage referred  to  would  explain  any  statement  in 
the  text  to  those  who  possess  only  an  elementary 
knowledge  of  law.  As  the  present  volume  con- 
tains five  Acts  of  Parliament  passed  in  three 
different  years,  but  all  more  or  less  affecting 
conveyancing,  it  sometimes  happens  that  the 
same  subject  is  discussed  in  different  parts  of  the 
work.  The  writer  has  endeavoured  to  remedy 
this  as  far  as  possible  by  giving  cross-references, 
and  by  trying  to  make  a  complete  and  accurate 
index  to  all  the  matter  contained  in  the  book. 
Some  inconvenience  in  the  arrangement  of  sub- 
jects is  necessarily  incurred  in  a  work  assuming 
the  form  of  notes  to  statutes.  Especial  care  has 
been  bestowed  on  the  index,  in  the  hope  that 
w.c.  d 
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this  disadvantage  may  be  overcome  by  affording 
ready  access  to  all  that  is  said  upon  the  various 
subjecte,  which  are  here  examined. 

The  precedents,  which  have  been  added,  are 
intended  to  illustrate  the  working  of  the  Acts  in 
actual  practice,  and  to  exhibit  the  ordinary  form 
of  instruments,  carrying  into  effect  the  most 
usual  conveyancing  transactions,  when  drawn 
in  reliance  upon  the  Acts.  Examples  are  given 
of  the  manner  in  which  a  contract  for  sale  of 
land,  conveyance  of  land  on  sale,  mortgage  of 
land  and  of  personal  estate,  settlement  of  land 
and  of  personal  estate,  and  the  retirement  and 
appointment  of  trustees  may  now  be  effected. 
The  precedents  have  been  prepared  with  a 
special  view  to  the  requirements  of  students. 
The  writer's  belief  is  that  the  best  training  for 
a  student,  who  intends  to  practise  drafting,  is  to 
study  the  general  form  of  simple  transactions. 
A  student  should  endeavour  to  imderstand  and 
should  be  able  to  give  a  reason  for  every  word 
which  he  inserts  in  a  draft ;  he  should  also  know 
what  terms  of  the  transaction  before  him  are 
left  to  the  operation  of  the  law,  and  why  it  is 
not  necessary  expressly  to  provide  for  them. 
When  he  has  mastered  the  details  of  a  simple 
transaction — ^f or  instance,  a  first  mortgage  of  free- 
hold land  or  an  ordinary  marriage  settlement, — 
he  will  have  little  difficulty  in  preparing  his 
draft  when  variations  axe  rendered  necessary  by 
special  circumstances.  Accordingly,  in  the  pre- 
cedents given  at  the  end  of  this  book,  the  design 
of  the  writer  has  been  to  exhibit  the  structure 
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and  the  essential  parts  of  each  particular  instru- 
menty  rather  than  to  furnish  forms  of  clauses, 
which  are  merely  accidental.  And  references 
are  given,  in  the  notes  to  each  precedent,  to 
other  parts  of  this  book,  or  to  authorities,  which 
explain  the  object  and  define  the  scope  of  the 
clauses  and  expressions  inserted  in  the  text,  or 
which  show  what  terms  of  the  matter  in  hand 
are  or  may  be  left  to  the  operation  of  the  law. 
In  order  to  render  the  collection  of  precedents 
useful  to  practitioners,  an  index  to  the  forms 
contained  therein  ia  appended.  It  may  be  men- 
tioned  that  the  three  precedents  here  given  of  the 
settlement  of  land  exhibit,  in  their  present  form, 
the  three  modes  of  settlement  of  land,  wliich  are  ex- 
plained in  the  late  Mr.  Joshua  Williams's  Lectures 
on  Settlements,  published  before  the  Acts  were 
passed.  A  deed  of  settlement  of  land  is  now 
shorter,  but  scarcely  simpler  than  before.  A 
knowledge  of  the  ancient  common  law,  of  the 
Statute  13  £dw.  1,  c.  ly  De  donis  conditionalibusj  of 
common  recoveries  and  the  Act  for  the  abolition 
thereof,  of  the  working  of  the  "machinery"  of  the 
Statute  of  Uses  (27  Hen.  8,  c.  10),  and  of  contin- 
gent remainders  and  the  laws  for  their  protection,  is 
still  necessary  to  the  understanding  of  the  subject. 
The  effect  of  the  Acts  has  been  to  expunge  certain 
clauses  from  deeds  of  settlement:  but  the  prin- 
ciples, upon  which  their  frame  depends,  remain 
the  same.  So  that,  if  any  student  should  desire 
to  attain  imto  the  understanding  of  a  deed  of 
settlement  of  land,  he  will  have  the  advantage  of 
a  clear  and  simple  exposition  of  the  principles, 
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upon  which  such  a  deed  is  framed,  cfiyen  by  a  far 
more  experienced  lawyer  and  abler  writer  than 
the  present  author.  Whilst  it  is  hoped  that  the 
precedents  and  references  here  given  wiU  enable 
him  to  grasp  the  alterations  in  form,  which  these 
statutes  have  rendered  necessary  or  possible. 

The  writer  has  not  attempted  to  make  a  sum- 
mary of  the  Acts.  It  has  always  appeared  to  him 
that  the  best  way  to  become  acquainted  with  an 
Act  of  PaxUament  is  to  read  it  through.  And  his 
aim  has  been  to  help  students  to  peruse  the  text  of 
the  Acts  with  imderstanding.  For  every  student, 
who  intends  to  engage  in  actual  practice,  must 
necessarily  study  the  Acts  themselves.  The  Con- 
veyancing Act  of  the  year  1881  has  already  been 
introduced  into  the  text  of  "Williams  on  Real 
Property."  And  all  these  Acts  will  be  introduced 
into  the  new  editions  of  "  Williams  on  Real  Pro- 
perty" and  "Williams  on  Personal  Property," 
which  the  writer  is  already  engaged  in  preparing. 
It  is  thought  that,  for  beginners,  the  easiest 
approach  to  a  knowledge  of  the  Acts  will  be  to 
commence  by  studying  their  effect,  as  stated  in 
those  elementary  treatises. 

Some  important  cases,  decided  since  the  text 
of  this  book  went  to  press,  are  noticed  in  the 
Addenda.  But  references  to  the  matter  contained 
in  the  Addenda  have  been  inserted  in  the  general 
index  under  the  proper  headings. 
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STATUTES 


AFFECTZNa  THB 


PRACTICE  OF  CONVEYANCIM 

Passed  in  the  Years  1874,  1881,  1882. 


Lanofaqe  used  in  Acts  of  Pakliaheitt. 

Before  we  begin  to  examine  the  Statutes  affecting  the  Stat.  13  &  U 
Practice  of  Conveyancing  passed  in  the  years  1874,  ^^4**  °'  ^^' 
1881  and  1882,  we  may  notice  the  provisions  of  Stat. 
13  &  14  Vict.  c.  21,  s.  4,  a  perusal  of  which  is  necessaiy 
in  order  to  arrive  at  an  exact  apprehension  of  the  lan- 
guage used  in  Acts  of  Parliament.  This  enactment  runs 
as  follows : — 

"  Be  it  enacted  that  in  all  Acts  words  importing  the 
masculine  gender  shall  be  deemed  and  taken  to  include  Masooline 
females,  and  the  singular  to  include  the  plural,  and  the  8^®°^'* 
plural  the  singular,  unless  the  contrary  as  to  gender  or  Singular  and 
number  is  expressly  provided ;  and  the  word  *  month '  ^^^  ^'^" 
to  mean  calendar  month,  unless  words  be  added  show-  Month, 
ing  lunar  month  to  be  intended ;  and  '  county '  shall  County, 
be  held  to  mean  also  county  of  a  town  or  of  a  city, 
unless  such  extended  meaning  is  expressly  excluded  by 
words;  and  the  word  'land'  shall  include  messuages,  Zand. 
tenements,  and  hereditaments,  houses  and  buildings,  of 
any  tenure,  unless  where  there  are  words  to  exclude 
houses  and  buildings,  or  to  restrict  the  meaning  to  tene- 
ments of  some  particular  tenure  ;  and  the  words  'oath,'  Oatk. 
'  swear,'  and  ^  affidavit '  shall  include  affirmation,  decla-  swear. 
ration,  affirming,  and  declaring,  in  the  case  of  persons  JffidavU, 
by  law  allowed  to  declare  or  affirm  instead  of  swearing." 

w.c.  B 
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THE  VENDOR  AND  PURCHASER  ACT, 

1874. 
[Stat.  37  &  38  Vict.  c.  78.] 
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An  Act  to  amend  the  Law  of  Vendor  and  Purchaser^  and 
further  to  simplify  Title  to  Land.       [7th  August,  1874.] 

Wheb£A8  it  ia  expedient  to  facilitate  the  tranafer  of  land  by 
meana  of  certain  amendments  in  the  law  of  vendor  and  purchaser : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  the  completion  of  any  contract  of  sale  of  land  made  after 
the  thirty-first  day  of  December  one  thousand  eight  hundred  and 
seventy-four,  and  subject  to  any  stipulation  to  the  contrair  in 
the  contract,  forty  jears  shall  be  substituted  as  the  period  of 
commencement  of  title  which  a  purchaser  may  require  in  place 
of  sixty  years,  the  present  period  of  such  commencement ;  never- 
theless earlier  title  than  forty  years  may  be  required  in  cases 
similar  to  those  in  which  earher  title  than  sixty  years  may  now 
be  required. 

The  word  "  land  "  in  the  above  enactment  appears  to 
include  tenements  and  hereditaments  of  anj  tenure  (a). 

Upon  a  contract  made  before  the  1st  January,  1875 
for  the  sale  of  a  freehold  or  copyhold  estate,  of  lease- 
holds for  lives  (6),  or  of  a  term  of  years,  of  v^hich  less 
than  sixty  years  had  expired,  sixty  years'  title  was  re- 
quired to  be  shown  in  the  absence  of  stipulation  to  the 
oontraiy  {c).  Earlier  title  might  have  been  required  in 
the  following  cases : — 

(1)  Not  less  than  one  hundred  years'  title  must  haye 
been  shown  to  an  advowson  (d). 


(a)  13  &  14  Vict.  c.  21,  a.  4 ; 
a$Ue,  p.  1 ;  "Wins.  R.  P.  479. 

(b)  So€bkin§OHY,Co€per,9BetLy. 
804. 

(e)  BamufiUY,  ff arris,  I  Tannt. 
480 ;  Cooper  v.  JBmery,  1  Fh.  388 ; 


1  Dart,  V.  &  P.  293;  Wma.  B.  P. 
478. 

(rf)  Sugd.  V.  &  P.  367,  14th 
ed. ;  1  Bart,  V.  &  P.  293  ;  Wma. 
R.  P.  478. 
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(2)  Upon  a  sale  of  a  long  term  of  years,  the  lease  Tenn  more 

must  have  been  produced,  although  more  than  ^J^*^^ 
sixty  years  old.     But  after  the  date  of  the 
lease  the  title  during  the   sixty  years  next 
before  the  date  of  the  contract  for  sale  was  all 
,  that  could  be  required  {e), 

(3)  Upon  a  sale  of  tithes  or  other  property  held  under  Property  held 

a  grant  from  the  Crown,  the  original  grant  w\S*°* 
must  have  been  shown,  although  more  than  Crown, 
sixty  years  old.     After  the  date  of  the  grant, 
only  sixty  years'  title  prior  to  the  contract 
need  have  been  shown.   The  intermediate  title 
could  not  be  required  (/). 

(4)  Upon  the  sale  of  a  reversionary  interest,  its  crea-  Kevenlonary 

tion   must   have  been  shown,  whatever  its  "^*«'«*- 
antiquity  {g),   - 

Forty  years'  title  is  therefore  all  that  can  now  be  Summaiyof 
called  for  upon  the  sale  of  a  freehold  or  copyhold  estate,  P'^*^*  '*^' 
or  of  leaseholds  for  lives.  The  length  of  title  which 
may  be  required  to  an  advowson  appears  still  to  be  one 
hundred  years  (A).  It  is  presimied  that,  upon  the  sale 
of  a  term  more  than  forty  years  old,  the  lease  must  be 
produced;  although,  subsequently  to  the  date  of  the 
lease,  only  forty  years'  title  previous  to  the  date  of  the 
contract  for  sale  need  now  be  shown.  Similarly,  it 
would  appear  that  grants  from  the  Crown  must  still  be 
shown  in  all  cases  in  which  they  might  have  been 
called  for  before  the  Act,  although  after  the  date  of  the 
grant  the  title  during  the  forty  years  next  before  the 
date  of  the  contract  is  all  that  can  be  required.  On  a 
sale  of  a  reversionary  interest,  its  creation  must  still  be 

W  yrmd  T.  BuckUy,  L.  R.,  6  P.  367 ;  1  Dart,  V.  &  P.  6th  ed. 

Q.  B.  213 ;  1  Dart,  V.  &  P.  294 ;  295. 
Wma.  R.  P.  478-  {$)  1  Jarm.  Conv.  by  Sweet, 

(/)  HekerinffY.  Lord  Sherborne,  61  ;  1  Dart,  V.  &  P.  294. 
1  &aw.  &  Dix,  264  ;  1   Jarm.  (A)  Wma.  R.  P.  461,  13th  ed. ; 

GonT.  bj  Sweet,  68 ;  Sugd.  V.  &  479,  14ih  ed. 
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shown,  notwithstanding  that  it  may  have  been  created 
more  than  forty  years. 

As  to  the  title  to  a  term  of  years  of  which  less  than 
forty  years  have  expired,  see  sect.  2,  rule  1,  of  this  Act, 
and  sect.  3,  sub-sect.  1,  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  below. 

A  vendor  may  stipulate  that  the  title  to  be  shown 
shall  commence  at  a  later  period  than  that  prescribed 
by  law  for  its  commencement,  or  make  any  other  special 
stipulation  as  to  the  commencement  of  title ;  and  this  is 
frequently  done  (t).  But  the  terms  of  such  a  stipulation 
must  be  fair  and  explicit  (A:),  and  must  not  contain  any 
misrepresentation  as  to  facts  within  the  knowledge  of 
the  vendor;  or  the  stipulation  will  not  be  binding  on  the 
p\irchaser  (/). 

With  regard  to  requisitions  and  objections  made  by 
a  purchaser  as  to  title  prior  to  the  time  agreed  upon  for 
commencement  of  title,  see  sect.  3,  sub-sect.  3,  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  and  the 
notes  thereto,  below. 

2.  In  the  com^letioii  of  any  such  contract  as  aforesaid,  and 
subject  to  any  stipulation  to  the  contrary  in  the  contract,  the 
obligations  and  rig:hts  of  vendor  and  purchaser  shall  be  regu- 
lated by  the  following  rules ;  that  is  to  say. 
First.  Under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  or  assign  shall  not  be  entitled 
to  call  for  the  title  to  the  freehold. 

Before  the  above  enactment  came  into  operation, 
upon  a  contract  to  grant  a  lease  for  a  term  of  years, 
the  intended  lessor  might  be  called  upon  to  show  a 
good  title,  that  is  to  say,  the  same  title  which  might  be 
required  upon  a  sale  of  leaseholds  (m), 

(t)  See    1    Dav.    Prec.   Conv.  these  cases  are  stated  in  Ap« 

641—644,  608,  4th  ed.  pendix  A. 

{k)  Re  Marth  and  Sari  Oran^  (m)  Eoper  v.  Coombet,  6  B.  &  C. 

ri/fe,  24  Ch.  D.  11,  19,  22,  24.  634 ;  8trank$  v.  St.  John,  L.  R., 

(0  Harnett  v.  Baker,  L.  R.,  20  2  0.  P.  376 ;  Sugd.  V.  &  P.  367, 

Eq.  60,  68 ;  Re  Banitter,  Bread  v.  n.  (I) ;  1  Dart,  V.  &  P.  291. 
Jfimton,  12  Ch.  D.   131.    Both 
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On  a  contract  made  before  the  1st  January,  1875,  for 
the  sale  of  a  lease  less  than  sixty  years  old  (except  a 
lease  held  under  a  bishop  (w) )  the  purchaser  might 
require  the  lessor's  title  to  be  shown  (o).  It  was  held 
that  there  was  implied  in  every  such  contract  an  under- 
taking on  the  part  of  the  vendor  to  make  out  his 
lessor's  title  to  demise  as  well  as  his  own  title  to  the 
lease  itself  (p).  The  title  to  the  reversion  to  the  lease 
had  therefore  to  be  shown  during  such  a  period  as 
would,  together  with  the  time  expired  since  the  granting 
of  the  lease,  make  up  the  term  of  sixty  years  (q).  If 
however  the  lease  were  sixty  years  old  or  upwards,  the 
lessor's  title  could  not  have  been  required  (r).  In  such 
a  case  the  lease  itseU  must  have  been  produced,  and 
sixty  years'  title  shown  prior  to  the  contract  («). 

Before  the  above  enactment  came  into  operation,  Special  con- 
leaseholds  were  frequently  sold  with  a  stipidation  that  leg^^g  title, 
the  lessor's  title  should    not  be    required,     A  pur-  Objectiona 
chaser  of  leaseholds  was  not  precluded  by  a  stipula-  ^^^ 
tion  similar  to  the  terms  of  the  above  enactment  con-  lessor's  title 
tained  in  a  contract  made  before  the  1st  January,  1875,  i^^^q  gained 
from  taking  objections  to  the  lessor's  title  on  account  of  ''^♦wwifo. 
defects  coming  to  his  knowledge  from  other  sources 
than  information  derived  from  the  vendor  (^).     The 
purchaser  therefore  preserved  this  right,  notwithstand- 
ing the  above  enactment.     But  a  stipulation  that  the 
lessor's  title  would  not  be  shown,  and  should  not  be 
inquired  into,  was  held  sufficient  to  deprive  the  pur- 
chaser of  this  right  (w). 

(«)  raneY,8peneer,2MeT. 430, n.  (r)  Sugd.  V.  &  P.  368 ;  1  Dart, 

(o)  Furvia  v.   Jiayer,   9  Price,  V.  &  P.  290. 

488 ;  Souter  y.  Drake,  6  B.  &  Ad.  («)  Ante,  p.  3. 

992 ;  1  Dart,  V.  &  P.  290 ;  Wms.  {t)  Shepherd   v.  Keatley,  1   0. 

R.  P.  478.  M.    &    R.    m\    Darlington    t. 

(p)  Souter  V.  Drake,  6  B.  &  Ad.  Hamilton,  Kay,  650,  668. 

992.  (m)  ITume  v.  Bentley,  6  De  G. 

{q)  Wms.  R.  P.  460,  13tli  ed. ;  &  S.  620. 
478,  14th  ed. 


6  Stat.  37  &  38  Vicr.  c.  78. 

The  pnaent         With  regard  to  contracts  made  after  the  31st  Decem- 
^^'  ber,  1881,  the  law  is  that,  in  the  absence  of  stipulation 

to  the  contrary,  the  purchaser  shall  not  make  any 
requisition,  objection,  or  inquiry  with  respect  to  the 
title  prior  to  the  time  prescribed  by  law  for  commence- 
ment of  the  title,  notwithstanding  that  prior  title  be 
recited  or  noticed  {x).  As  the  time  of  granting  the 
lease  is  now  the  time  prescribed  by  law  for  the  com- 
mencement of  the  title  to  leaseholds,  these  words  seem 
sufficient,  in  the  absence  of  misrepresentation  or  sup- 
pression of  material  facts  or  of  fraud  on  the  part  of 
the  vendor,  to  take  away  all  right  of  a  purchaser  of 
leaseholds  to  object  on  account  of  defects  in  the  lessor's 
title,  although  found  out  from  other  sources  than  the 
Tender.  Upon  this  subject,  see  the  notes  to  sect.  3, 
sub-sect.  3,  of  the  Conyeyandng  and  Law  of  Property 
Act,  1881,  po8t. 

liMMe  has  j^  lessee  was  held  to  be  bound  to  inquire  into  the 

notice  of  lessor's  title,  and  therefore  to  have  constructiye  notice  of 
leflaor's  title,  ^^j  covenants  entered  into  by  the  lessor  affecting  the 
demised  premises  which  might  have  been  discovered  by 
inquiring  into  the  lessor's  title  (y).  And  a  lessee  was 
held  to  have  constructive  notice  of  his  lessor's  title, 
notwithstanding  that  the  lease  had  been  granted  under 
a  contract  containing  a  stipulation  that  the  lessor's  title 
should  not  be  inquired  into  (z).  For  otherwise  a  person 
entitled  to  the  benefit  of  a  covenant  affecting  land  might 
have  been  deprived  of  his  right  simply  by  the  sale  or 
grant  of  a  lease  subject  to  such  a  stipulation  (a).  But 
a  lessee  has  not  constructive  notice  of  a  covenant  which 
he  woidd  not  have  discovered,  although  he  had  inquired 

{x)  Stftt.  44  &  46  Vict.  o.  41,  B.,  9  Eq.  678. 

B.  8.  Bub-ae.  3,  9,  10 ;  b.  2  (1) ;  {z)  Jessel,  M.  R.,   Fatman  t. 

Bee  below.  Harhnd,  17  Gh.  D.  353,  359. 

(y)  JTilion  t.  Mart,  L.  B.,  1  Ch.  (a)  See  Feto  t.  Hammond,  80 

463 ;  Fielden  y.  SUUr,  L.  B.,  7  Beay.  495,  507,  508 ;  CUmmUt  r. 

Eq.  628 ;  CarUr  v.  WUUams,  L.  miUa,  L.  B.,  1  Eq.  200,  202. 
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into  the  lessor's  title ;  e,g..  if  the  oovenant  were  con-  CarUr  t.  mi' 

f  T      "D 

tained  in  a  separate  deed,  and  not  contained  or  noticed  9*^;  678.  ' 
in  the  title  deeds  conveying  the  land  (6). 

Notwithstanding  the  above  enactment,  the  rule  that  a 
lessee  has  constructive  notice  of  his  lessor's  title  remains 
the  same.  Under  the  present  law  the  lessee  is  in  the 
same  position,  with  regard  to  notice,  as  a  person  who, 
before  the  Act,  contracted  to  take  a  lease  or  an  assign- 
ment of  a  lease  under  an  express  stipidation  that  the 
lessor's  title  should  not  be  inquired  into  {c).  And,  as 
notice  of  a  deed  is  notice  of  its  contents,  a  lessee  may 
be  restrained  by  injimction  from  committing  a  breach 
of  a  covenant  restricting  the  use  of  the  demised  pre- 
mises contained  in  one  of  the  lessor's  title  deeds, 
although  he  may  have  been  entirely  ignorant  of  the 
existence  of  such  a  covenant  (c?).  For  example,  if  A.  Tatmany. 
have  bought  and  taken  a  conveyance  of  a  plot  of  free-  oh.'^jx  353. 
hold  land,  subject  to  a  covenant  that  private  dwelling 
houses  only  shall  be  erected  thereon,  and  B.  have  taken 
a  lease  of  the  same  from  A.,  B.  may  be  restrained  by 
injunction  from  erecting  upon  the  demised  land  a  build- 
ing to  be  used  for  the  purposes  of  some  trade  or 
business,  although  B.  took  the  lease  from  A.  under  a 
contract  regulated  by  the  above  enactment,  and  therefore 
did  not  inquire  into  A.'s  title. 

The  law  as  to  constructive  notice  of  the  lessor's  title  AsHignee  and 

•    i.T_  •      i  1  p  •  1  i»  lessee  froni 

IS  the  same  in  the  case  of  an  assignee  or  lessee  from  a  i^ggee  or 
lessee  or  an  underlessee,  as  in  the  case  of  an  original  jjnderlessee 
lessee  from  the  freeholder.    An  underlessee  has  con- 
structive notice  of  the  title  of  his  immediate  lessor  and 
of  eveiy  superior  landlord  {e).    See  further,  as  to  con- 

{b)  Garter  v.  JFUliams,  L.  B.,  9  {d)   Pattnan   v.   ffarland,    ubi 

Eq.  678 ;  Fatman  v.  Harland,  17  sap. 

Ch.  D.  863,  868.  {e)  Wilson  v.  Hart,  L.  R.,  1  Ch. 

(«)  Fatman  v.  Marland,  17  Ch.  463  ;  Clements  v.  TFelles,  L.  R.,  1 

D.  363,  869.  Eq.  200 ;  Evom  v.  DavieBf  10  Ch. 

.  D.  747. 
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Btructiye  notioe,  the  notes  to  seot.  3,  sub-sect.  3,  of  the 
Conveyancing  and  Law  of  Property  Act,  1881jpo8t. 

Notwithstanding  the  above  enactment,  upon  a  con- 
tract to  grant  or  assign  an  underlease,  the  title  of  the 
person,  who  had  granted  the  underlease,  and  of  every 
superior  landlord,  except  the  freeholder,  might  still  be 
called  for.  The  law  is  now  different.  In  the  case  of 
contracts  made  after  the  Slst  December,  1881,  except 
by  express  agreement,  an  intending  purchaser  of  an 
underlease  has  no  right  to  call  for  the  title  to  the 
leasehold  reversion  (/) ;  and  a  person,  about  to  take  an 
underlease,  has  only  the  right  to  call  for  the  title  to 
the  leasehold  interest,  out  of  which  the  proposed  imder- 
lease  is  to  be  derived,  and  cannot  require  the  title  to 
any  leasehold  reversion  expectant  on  that  interest  (ff). 

Second.  Becitals,  statements,  and  descriptions  of  facts,  mat- 
ters, and  parties  contained  in  deeds,  instruments.  Acts  of 
Parliament,  or  statutory  declarations,  twenty  years  old  at 
the  date  of  the  contract,  shall,  unless  and  except  so  far  as 
they  shall  be  proved  to  be  inaccurate,  be  taken  to  be  suffi- 
cient evidence  of  the  truth  of  such  facts,  matters,  and 
descriptions. 

Upon  a  contract  made  before  the  1st  January,  1875, 
the  purchaser  had  a  right,  as  a  general  rule,  to  require 
evidence  of  all  facts  material  to  the  title,  although 
stated  or  recited  in  deeds  or  other  instruments  appearing 
on  the  abstract  (h).    As  it  was  often  difficult  and  some- 
times impossible  for  a  vendor  to  furnish  such  evidence, 
Usual  con-      a  stipulation  was  usually  inserted  in  conditions  of  sale 
pedtSab^g  ^^^^  every  deed  and  document  more  than  twenty  years 
eyidenoe.         old  should  be  conclusive  evidence  of  everything  recited, 
stated,  noticed f  asmmed  or  implied  therein  (t).    It  will  be 
observed  that  this  stipulation  goes  further  than  the 


Thepreyioofl 
law. 


(/)  Stat.  44  &  46  Vict.  c.  41, 
B.  3,  Bub-ss.  1,  9,  10,  and  notes, 
below. 

(fi)  Id.  B.  13,  and  notes,  below. 

(A)  1  Jann.  Cony.  3id  ed.  by 


Sweet,  120;  1  Dart,  V.  &  P.  328; 
Wms.  R.  P.  461,  13th  ed. ;  480, 
14th  ed. 

(•)  1  Day.  Breo.  Ckmr.  666,  609, 
4th  ed. 
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above  enactment ;  for  documents  are  thereby  made  evi- 
dence of  matters  of  inference  as  well  as  of  statement. 
For  this  reason  it  may  still  frequently  be  expedient,  in 
drawing  conditions  of  sale,  to  insert  the  old  established 
stipulation  instead  of  relying  on  the  above  enact- 
ment (y). 

As  a  general  rule,  a  recital  in  a  deed  is  not  evidence  R^^citals  not 
against  persons  who  are  not  parties  to  the  deed  contain-  ®"^«^ce- 
ing  the  recital  (A),  or  who,  though  parties  to  the  deed, 
have  not  executed  it  (/) ;  and  is  not  evidence  for  a  party 
to  the  deed  containing  the  recital,  though  it  may  be 
against  him  (iw).  But  a  recital  as  to  matters  of  pedigree 
contained  in  a  deed  executed  by  a  member  of  the  family 
may  sometimes  be  received  in  evidence,  after  his  death, 
as  a  declaration  of  a  deceased  member  of  a  family  as  to 
matters  of  pedigree  (w). 

A  recital  in  a  public  Act  of  Parliament  is  always  Recitals  in 
evidence  of    the  matter   recited,    however   recent  its  ii^ent.  ^' 
date  (o).     But,  apart  from  the  above  enactment,  a  recital 
in  a  private  Act  of  Parliament  is  not,  as  a  general  rule, 
evidence  of  that  which  is  recited  (p). 

The  admissibility  in  evidence  of  declarations  as  to 
matters  of  pedigree  made  by  deceased  members  of  a 
family  before  any  controversy  has  arisen  upon  the 
subject  of  the  declaration  forms  one  of  the  principal 
exceptions  to  the  rule  excluding  hearsay  evidence  (q). 
Statutory  declarations,  therefore,  of  members  of  a  family  Statutory 
as  to  matters  of  pedigree  may,  after  the  death  of  the  t^lj^^!""' 
person  making  the  declaration,  become  good  evidence  of  dence. 


(y)  See  1  Dart,  V.  k  P.  147, 
14S. 

{k)  Fort  T.  CUtrkf,  I  Rum.  601. 

(0  TuHr.  Owen,  4Y.  AC.  \92, 

(m)  J)oe  d.  Pritehard  y.  Lodd, 
2  Not.  &  Man.  838,  845. 

(m)  Wekotne  t.  Vpi<m,  6  M.  & 
W.  536,  639 ;  Doe  d.  Jenkins  ▼. 
i>arM«,  10  Q.  B.  314. 

(o)  Co.  Lttt.  19  b ;  S.  y.  De 


Berenger,  3  M.  &  S.  67,  69;  J?,  v. 
SutUm,  4  H.  &  S.  632,  542. 

(p)  Brett  y.  Bealet,  M.  &  M. 
421  ;  Duk$  of  Beaufort  y.  Smith, 
4  Ex .  4 50 ;  The  Sh rew»hury Peerage, 
7  H.  L.  C.  1 ;  Covcell  y.  Chambere, 
21  Beay.  619. 

{q)  1  Taylor  on  Evidence,  617, 
634—639,  7th  ed.;  Stephen's  Di- 
gest of  the  Law  of  Eyidenoe,  42. 
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the  pedigree  (r).  But,  mth  this  exception,  statatoiy 
declaratioDB  as  to  facts  material  to  title,  although  thej 
may  he  accepted  hj  oonyeyancers  as  evidence  upon  the 
occasion  of  a  sale,  are  not  rendered  strict  legal  evidence 
hy  their  age,  or  the  death  of  the  parties  who  made 
them  («). 

The  above  enactment  does  not,  of  course,  render 
recitals,  &c.,  in  deeds,  instruments.  Acts  of  Parliament, 
or  statutory  declarations  twenty  years  old  good  evidence 
receivable  in  a  court  of  justice.  It  only  makes  them 
evidence  to  be  received  primA  facie  by  conveyancers  upon 
a  sale. 


Old  practice 
of  convey- 
azioera. 


In  the  absence  of  any  special  stipulations  as  to  recitals 
being  evidence,  it  was  the  practice  of  conveyancers  to 
dispense  vdth  evidence  of  matters  recited  in  deeds  up- 
wards of  thirty  years  old,  when  there  had  been  unin- 
terrupted possession,  in  accordance  with  the  recitals, 
and  under  the  deeds  containing  them  (^),  and  where 
there  were  corroborative  circumstances  strengthening  the 
presumption  that  the  facts  agreed  with  the  recitals  (m). 
But  the  fact  that  a  deed  was  thirty  years  old  did  not 
render  it  any  evidence  of  the  matters  recited  therein, 
when  there  was  no  evidence  of  possession  in  accordance 
Ibrt  y.  Clarke,  with  the  recitals.  In  one  case,  a  vendor  who  endea- 
voured to  rely  upon  recitals  in  a  deed  more  than  thirty- 
three  years  old  to  prove  matters  of  pedigree,  was  held 
bound  to  give  formal  proof  of  the  matters  recited,  when 
there  was  nothing  to  show  that  there  had  been  posses- 
sion in  accordance  with  the  recitals  {x). 

Upon  the  construction  of  the  above  enactment,  Malins, 
y.-C,  decided  that  a  recital  that  8.  Walker^  a  former 
owner  of  land  contracted  to  be  sold,  was  seised  thereof 


Decinon  of 
Malins, 
V.-O.,  in 


(r)  Berkeley  FeerageCate,  4  Camp. 
401;  JteiUy  y.  Fitzgerald,  Bni. 
122;  Qee  y.  Ward,  7  E.  &  B. 
609 ;  Sheddon  y.  Fatriekf  2  Swa. 
ft  Tr.  187 ;  Sugd.  V.  ft  P.  418  ; 
Hubbaok,  £y.  9noo.  08,  09;  1 


Taylor  on  Eyid.  534—659,  7th  ed. 

(«)  Hubback,  Ey.  Saoo.  06,  67. 

(t)  1  Jarm.  Oony.  8id  ed.  by 
Sweet,  121.  . 

lu)  Goyentry,  Cony.  fiy.  317. 

(r)  Ibrt  y.  Clarke,  1  Baas.  601. 
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in  fee  simple,  oontained  in  a  deed  dated  twenty-five  SoU&nr. 

years  before  the  contract,  was  by  the  above  enactment  ^oard.       ^ 

rendered  evidence  that  S,  Walker  was  so  seised  nntil 

the  contrary  were  shown  by  the  purchaser,  and  that 

therefore  the  vendors  were  relieved  from  the  necessity 

of  showing  a  forty  years'  title  (y).     But  this  decision  is  Sed  quart. 

open  to  question,  for,  supposing  the  Vice-Chancellor  to 

have  been  correct  in  his  conclusion  that  such  a  recital 

was  good  primd  facie  evidence  that  S.  Walker  was  so 

seised,  how  can  a  vendor  be  relieved  from  the  liability 

of  showing  a  forty  years'  title  by  proving  that  a  former 

owner  was  seised  in  fee  twenty-five  years  before  the  ' 

date  of  the  contract?    It  may  also  be  remarked  that 

there  is  nothing  in  the  report  of  this  case  to  show  that 

the  recital  was  that  S.  Walker  was  seised  in  fee  simple, 

free  from  incumbrances  {z).    A  man  might  be  seised  of 

land  in  fee  simple,  and  yet  there  might  be  a  mortgage 

thereon  for  a  substantial  sum  of  money  created  by 

means  of  a  long  term  of  years  (a). 

Land  was  conveyed  to  trustees  upon  trust  for  sale  Re  Marsh  and 
by  a  voluntary  settlement  containing  an  express  power  •^«'''^<»"^'^' 
of  revocation.  The  trustees  subsequently  conveyed  the 
land  to  a  purchaser  by  a  deed  reciting  the  voluntary 
settlement  and  that  the  trustees,  in  pursuance  of  the 
trust  for  sale  conferred  on  them  by  the  voluntary  settle- 
ment, had  put  the  land  up  for  sale  by  auction  and  the 
purchaser  had  been  declared  the  highest  bidder.  It 
was  held  that  after  twenty  years  this  recital  was  by 
the  above  enactment  rendered  good  primd  facie  evidence 
that  the  power  of  revocation  of  the  voluntary  settlement 
had  not  been  exercised  previously  to  the  sale  by  the 
trustees  (Jb).  In  this  case  a  recital  seems  to  have  been 
held  evidence  of  a  matter  to  be  inferred  therefrom  (c). 

(^)  Bcltony, London  School  Boards  (a)  VTms.  It.  P.  455. 

7  (%.  D.  766.  (h)  Be  Marsh  and  Earl  GranviUe, 

(s)  e^NottY.Eiceardy22'Be9,y,  24  Ch.  D.  11,  19. 

307.  {e)  Soo  anUf  p.  9. 
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Barekiy  y. 
Maine. 


Equitable 
right  to  pro* 
duction  of 
deeds. 


Third.  The  inability  of  the  yendor  to  furnish  the  purchaser 
with  a  legal  coyenant  to  produce  and  furnish  copies  of 
documents  of  title  shall  not  be  an  objection  to  title  in  case 
the  purchaser  will,  on  the  completion  of  the  contract,  haye 
an  equitable  right  to  the  production  of  such  documents. 

Upon  a  contract  made  before  the  let  January,  1875, 
the  vendor,  if  he  could  not  deliver  the  title  deeds  to  the 
purchaser,  was  bound  to  give  him  a  legal  covenant  for 
their  production,  and  to  furnish  him  with  attested  copies 
thereof  made  at  the  vendor's  expense  {d).  In  one 
case  a  purchaser  was  relieved  from  his  contract  upon 
the  ground  of  the  inability  of  the  vendor  to  furnish 
him  with  a  legal  covenant  for  the  production  of  the 
title  deeds  (f).  This  decision,  however,  was  questioned 
by  Lord  St.  Leonards  (/).  Since  the  above  enact- 
ment a  purchaser  can  no  longer  decline  to  complete 
his  contract  on  this  groimd,  if  he  will,  on  the  com- 
pletion of  the  contract,  have  an  equitable  right  to  the 
production  of  the  documents  of  title.  The  words  "  an 
equitable  right "  in  the  above  enactment  meant,  it  is 
presumed,  such  a  right  as  could  then,  before  the  Judi- 
cature Acts  had  come  into  operation,  have  been  enforced 
in  a  court  of  equity  only.  It  is  submitted  that  they 
must  now  be  taken  to  mean  a  right  which  may  be 
enforced  by  the  High  Court  of  Justice  at  the  instance 
of  the  person  entitled  thereto  (</). 

It  is  not  clear  that  any  party  interested  in  a  deed  has 
or  had  such  a  right  to  call  for  its  production  by  any  other 
person  having  the  custody  of  it,  although  some  have 
supposed  this  to  be  the  case.  But  it  is  considered  that 
the  right  exists  whenever  the  parties  requiring  the 
production  claim  under  a  person  who  has  taken  the 
precaution  to  procure  a  covenant  for  that  purpose,  and 
the  person  having  the  actual  custody  of  the  deed  de- 


(rf)  Dare  v.  Tucker^  6  Ves.  640 ; 
Cooper  V.  Emery ^  1  Fh.  388 ;  Wms. 
B.  P.  498. 

(«)  Barclay  y.  Raines  1  S.  &  S. 
449. 


ii 


/)  Sngd.  V.  &  P.  463,  n.  (1). 

[g)  36  &  37  Vict.  o.  66,  b.  24  ; 
37  &  38  Vict.  0.  83 ;  Wins.  B.  P. 
186. 
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rived  that  custody  from  or  through  a  person  who  had 

entered  into  such  a  coTenant  {h).     In  one  ease,  where  Faim  r.  Ayert. 

a  man  bought  land,  which  was  part  of  a  larger  estate, 

and  obtained  neither  delivery  of  any  title  deeds  nor  a 

eoyenant  for  their  production,  it  was  held  that  he  had 

a  right  in  equity  to  compel  his  vendor  to  produce  the 

deeds  in  order  that  he  might  make  a  title  to  the  land 

on  a  resale  (t). 

Joint  tenants,  tenants  in  common  and  coparceners,  Right  of  joint 
have  a  right  to  compel  the  joint  tenant,  tenant  in  to  production, 
common  or  coparcener,  who  may  have  the  custody  of 
the  title  deeds,  to  produce  them  upon  a  sale  or  other 
proper  occasion  (A-).     And  they  retain  this  right  after 
partition  (/). 

A  remainderman  and  those  claiming  through  him  Right  of  re- 
have  the  right  to  have  the  title  deeds  produced  by  the  Joprod^Uon. 
tenant  for  life  for  all  proper  purposes,  as  mortgaging  or 
settling  (w).  It  is  in  the  discretion  of  the  Court  to 
decide  what  is  a  proper  purpose.  But  the  onus  of 
showing  that  the  purpose  for  which  the  deeds  are  re- 
quired is  not  a  proi)er  one  lies  on  the  party  resisting 
production  (w). 

A  purchaser,  therefore,  from  a  present  or,  after  parti- 
tion, a  former  joint  tenant,  tenant  in  common,  or 
coparcener,  or  from  a  remainderman,  may  be  said  to 
have  an  equitable  right  to  the  production  of  documents 
of  title  within  the  meaning  of  the  above  enactment. 

It  is  considered  that,  when  a  purchaser  will  on  com-  Purchaser  en- 
pletion  be  entitled  to  the  benefit  of  an  acknowledgment  ^^  of  acknow' 
of  right  to  the  production  of  documents  of  title  imder  ifdgmenL 

(h)  Thiid  Beport  of  the  Real  ▼.  Elton,  6  Jur.,  K.  S.  136. 

Plroperty  Onnmiasioners  stated  in  (0  Shore  y.  Collett,  G.  Coop.  234. 

1  Bay.  Prec.  Conv.  146,  4th  ed.  ;  (m)  Lord  Lempsterv.  Earl  Pom' 

Sugd.  V.  &  P.  463,  n.  (1).  fret,  1  Dick.  238  ;  Davis  y.  Earl 

(•)  Fain  y.  Ayere,  2  S.  &  S.  633.  of  Dysart,   20  Beay.   406.     Bee 

{k)  Sugd.  V.  &  P.  443  ;  Zam-  Wma.  R.  P.  496,  497. 
beri  r.  jSgert,  2  Her.  489 ;  Elton 
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the  9th  section  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (w),  given  by  some  person  through  whom 
the  vendor  has  derived  title,  he  will  have  "  an  equitable 
right  to  the  production  of  such  documents  "  within  the 
meaning  of  the  above  enactment. 

Fourth.  Such  covenants  for  production  as  the  purchaser  can 
and  shall  require  shall  be  furnished  at  his  expense,. and  the 
vendor  shall  bear  the  expense  of  perusal  and  execution  on 
behalf  of  and  by  himself,  and  on  behalf  of  and  by  neces- 
sary parties  other  than  the  purchaser. 

Upon  contracts  for  the  sale  of  land  made  before  the 
Ist  January,  1875,  if  the  vendor  were  unable  to  deliver 
the  title  deeds  to  the  purchaser,  the  purchaser  was  en- 
titled to  require  a  covenant  that  the  deeds  should  be 
produced  at  the  purchaser's  expense ;  and  the  expense  of 
this  covenant  fell  upon  the  vendor  (o) .  It  was,  however, 
usual  to  stipulate  in  conditions  of  sale  that  this  expense 
should  be  borne  by  the  purchaser  (p). 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to 
which  any  documents  of  title  relate  he  shall  be  entitled  to 
retain  such  documents. 

Opinions  di£fer  as  to  what  the  law  was  before  the 
above  enactment  took  effect.  According  to  Mr.  Dart, 
where  the  purchaser  did  not  buy  all  the  estate,  but  any 
portion,  however  small,  remained  in  the  vendor,  the 
better  opinion  was  that  the  latter  had,  in  the  absence  of 
any  stipulation,  a  right  to  retain  the  deeds  on  his 
covenanting  to  produce  them  (q).  And  Mr.  Joshua 
Williams  stated  (r)  that,  whenever  a  grantor  retained 
any  legal  interest  in  the  lands  conveyed,  or  had  any 
other  lands,  to  which  the  deeds  related,  he  had  a  right 
to  retain  the  deeds.  Lord  St.  Leonards  however  ex- 
pressed an  opinion  that,  upon  sale  of  part  of  an  estate 
without  any  stipulation  as  to  the  deeds,  the  holder  of 


(n)  Stat.  44  &  46  Viot.  c.  41, 
8.  9,  8ab-88.  2,  3,  below. 

(o)  Sugd.  v.  &  P.  34,  460 ; 
Strong  r.  StronOf  4  Jnr.,  K.  S. 
913;  Wms.  R.P.  498. 


(p)  Sugd.  V.  &  P.  34. 
is)  2  Dart,  V.  &  P.  618,  4th 
ed. ;  674,  6th  ed. 

(r)  Wma.  R.  P.  11,  11th  ed. 
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the  portion  of  the  highest  value  was  entitled  to  the 
costodj  of  the  deeds — ^whether  the  seller  or  the  pur- 
chaser— ^giving  to  the  other  a  covenant  to  produce 
them  («). 

It  viras  previously  usual  speciall  j  to  stipulate  in  con-  The  pxeyiooB 
ditions  of  sale  for  the  retention  of  the  title  deeds  by  the  ^'"^  ^' 
vendor,  whenever  he  retained  any  portion  of  the  estate, 
to  which  they  related.     Since  the  law  has  been  settled  The  preaent 
by  the  above  enactment,  such  a  stipulation  is  no  longer 
necessary. 

8.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  Tnwteea  may- 
buy  without  excluding  the  application  of  the  second  section  of  *^H:  ^.^'  ?P*' 
this  Act.  withfitanding 

rules. 

Trustees,  in  seUing  land,  may  make  such  special  con-  Sale  by  tms- 
ditions  of  sale  as  are  reasonable  and  necessary  in  the  *®^" 
state  of  their  title  (^).  But  they  must  not  depreciate 
the  property  they  have  to  sell  by  unnecessary  special 
conditions  of  sale(t«).  It  has  been  usual,  in  creating 
trusts  for  or  powers  of  sale,  expressly  to  empower 
the  trustees  to  make  such  special  conditions  as  to 
title  or  evidence  or  commencement  of  title  or  other- 
wise as  they  may  think  fit(^).  But  such  a  power 
does  not  warrant  trustees  in  making  imnecessary 
special  conditions  of  sale  (y).  In  the  case  of  trusts 
and  powers  for  sale  created  by  instruments  coming 
into  operation  after  the  31st  December,  1881,  the 
trustees  are  empowered  by  law  to  sell  subject  to 
such  conditions  respecting  title,  or  evidence  of  title,  or 
other  matter  as  they  may  think  fit  (a).  But  even  this 
statutoiy  power  will  not,  it  is  presumed,  protect  the 
trustees  if  they  make  special  conditions  of  sale  which 

(»)  Sngd.  V.  &  P.  434.  (x)  1  Dav.  Free.   Conv.  242, 

(0  EobtoH  T.  BeU,  2  Bear.  17  ;  333,  391,  4th  ed. 

Falkner  ▼.  £quitabie  Revertionary  {y)  Lanee  y,  Ooldingham,  L.  R., 

SoeUty,  4  Drew.  352  ;  Lewin  on  8  Ch.  902. 

TraatB,  384,  6th  ed.;  398,  7th  ed.  (t)  Stat.  44  &  45  Yict.  c  41, 

(u)  Dance  y,  Goldinyham,  L.  R.,  8.  3d  ;  see  below. 
8  Ch.  902. 
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axe  unnecessary  and  tend  to  depreciate  the  property 
without  due  reason  (a). 
PoTO^  of  Trustees,  in  purchasing  land,  are,  as  a  general  rule, 
toes.  ^  "  bound  t6  invest  in  property  with  a  good  title.  They 
must  therefore  take  care  not  to  bind  themselves  by 
any  condition  which  will  preclude  them  from  requiring 
a  good  marketable  title  (A). 

Trustees  are  of  course  now  safe  in  selling  or  buying^ 
under  the  conditions  contained  in  the  2nd  section  of  this 
Act.  They  also  appear  to  be  empowered  to  buy  and 
sell  under  the  conditions  imported  into  sales  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (c). 

Legal  personal  4.  The  legal  personal  representative  of  a  mortgagee  of  a  freehold 

representative  estate,  or  of  a  copylwld  estate  to  which  the  mortgagee  shall  have  been 

may  convey  admitted^  may,  on  payment  of  all  sums  secured  by  the  mortgage, 

legal  estate  of  convey  or  surrender  the  mortgaged  estate,  whether  the  mortgage  be 

mortgagea  ^'^  form  an  assurance  subject  to  redemption,  or  an  assurance  upon 

P^P^^y-  trust.                                jr.                           «p- 

Nowrepealed.      This  enactment  was  repealed  as  to  cases  of  death 

after  the  31st  December,  1881,  by  the  Conveyancing 

In  force  7th     and  Law  of  Property  Act,  1881  {d).    It  was  there- 

31st  Bee,       fore  in  force  from  the  7th  Aug^ust,  1874,  to  the  31st 

^^^^'  December,  1881.    It  is  not  unimportant  to  recoUect 

this,  as  of  course  titles  may  be  found  which  depend 

upon  a  proper  exercise  of  the  power  conferred  by  the 

above  enactment,  during  the  time  for  which  it  remained 

in  force. 

Did  not  ^ply      It  was  held  that  the  above  enactment  did  not  give 

^'    the  legal  personal  representative  of  a  mortgagee  power 

to  convey  the  estate  upon  a  transfer  of  the  mortgage  {e). 

The  pxeTioua       Before  the  above  enactment  came  into  operation,  when 

^^*  a  mortgage  of  a  freehold  or  copyhold  estate  was  paid  o£E 

after  the  death  of  the  mortgagee,  it  was  necessary  that 

(a)  Dance  Y.Ooldingham,Jj,'R,f  (e)  Stat.  44  &  45  Viot.  o.  41, 

8  Ch.  902.  B.  66,  snb-88.  3,  4,  below. 

lb)  Lewin  on  Trusts,  437,  6th  {d)  Id.  s.  30,  sub-ss.  2,  3,  below, 

ed. ;  453,  7th  ed. ;  1  Bart,  V.  &  (e)  Se  SpradderyU  Mortgage,  14 

P.  89 ;  Donee  y.  Goldingham,  L.  B.,  Gh.  D.  514. 
8  Ch.  902,  911. 
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his  heir  or  devisee  shonld  reconvey  the  legal  estate  in 
the  mortgaged  land,  and  that  his  legal  personal  repre- 
sentatives should  join  in  the  conveyance  to  acknowledge 
the  receipt  of  the  money  due  and  release  their  se- 
curity (/). 

The  ahove  enactment  did  not  cause  the  legal  estate 
in  mortgaged  freeholds  or  copyholds  to  pass  to  the  legal 
-personal  representative  of  the  mortgagee,  it  only  gave 
him  poicer  to  convey  it.  The  legal  estate  passed  to  the 
mortg^igee's  heir  or  devisee  as  before  {g).  • 

Estates  of  inheritance  in  any  tenements  or  here-  Present  law. 
ditaments  vested  in  a  sole  mortgagee  dying  after  the 
3Ist  December,  1881,  pass  to  his  personal  representa- 
tives, notwithstanding  any  testamentary  disposition  (A). 

6.  Upon  the  death  of  a  hare  trustee  of  any  corporeal  or  incor^  Bare  Itffttl 

portal  hereditament  of  which  such  trustee  was  seised  in  fee  simple^  estate  in  fee 

such  hereditament  shall  vest  like  a  chattel  real  in  the  legal  personal  *}f*^pl^  to  vest 

representative  from  time  to  time  of  such  trustee,  in  executor  or 

-^  aamtntstrator. 

Previously  to  the  passing  of  the  above  enactment  The  preYious 
corporeal  and  incorporeal  hereditaments,   of  which  a  ^^' 
trustee  was  solely  seised  in  fee  simple,  vested  upon  his 
death  in  his  heir  or  devisee  (t). 

The  above  enactment  was  repealed  on  and  after  the  Nowrepealed. 
Ist  January,  1876,  by  the  Land  Transfer  Act,  1875  (A), 
except  as  to  anything  duly  done  thereunder  before  that 
date  (/).    It  was  therefore  in  force  from  the  7th  August, 
1874,  to  the  31st  December,  1875. 

By  the  Land  Transfer  Act,  1875  (A),  it  was  enacted 
that  upon  the  death  of  a  bare  trustee  intestate  as  to  any 
corporeal  or  incorporeal  hereditament  of  which  such 
trustee  was  seised  in  fee  simple,  such  hereditament 
shotdd  vest  like  a  chattel  real  in  the  legal  personal 

(/)  Dar.  Prec.  Conv.  Vol.  n.  (A)  Stat.  44  &  45  Vict.  c.  41, 

Part  n.  4th  ed.  816,  818 ;  Wms.  b.  30  ;  see  below. 

B.  P.  460.  {»)  Wms.  R.  P.  173. 

iff)  Wma.  R.  P.  460.    See  Dav.  (k)  Stat.  38  &  39  Vict.  c.  87, 

Preo.  Conv.  Vol.  II.  Part  U,  4th  b.  48. 

ed.  818.  (0  As  to  these  words,  see  C7<rM/t« 

V.  Ovington,  1  Ch.  D.  279. 

W.C.  C 
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representatiye  from  time  to  time  of  saoli  trustee:  but 
the  enactment  was  not  to  apply  to  lands  registered 
under  the  Act.  This  enactment  was  repealed  as  to  oases 
of  death  after  the  31st  December,  1881,  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (m).  It 
was  therefore  in  force  from  the  1st  January,  1876,  to 
the  31st  December,  1881. 

Present  lav.  Estates  of  inheritance  in  any  tenements  or  heredita- 
ments, corporeal  or  incorporeal,  vested  in  a  sole  trustee 
dying  after  the  31st  December,  1881,  become  vested  in 
his  personal  representatives,  notwithstanding  any  testa- 
mentary disposition  (n). 

Bare  trustee.  As  to  the  term  ^'  bare  trustee,"  see  the  notes  to  the 
next  section. 


Harried  wo-  0*  When  any  freeliold  or  copyhold  hereditament  shall  be 

man  who  is  a  vested  in  a  married  woman  as  a  bare  trustee,  she  may  conyey  or 

bare  trustee  surrender  the  same  as  if  she  were  a  feme  sole, 
may  oonyey, 

*®-  Before  the  above  enactment  took  effect,  when  the 

law.^^^^"*  legal  estate  in  freehold  or  copyhold  hereditaments  was 
vested  in  a  married  woman  as  trustee,  she  could  only 
convey  or  surrender  the  same  by  fulfilling  the  same 
conditions  as  were  required  by  law  upon  the  alienation 
of  real  estate  to  which  She  was  beneficially  entitled  (o). 
All  freehold  hereditaments,  therefore,  vested  in  a  married 
woman  as  trustee,  must  have  been  conveyed  by  her  by 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  acknowledged  by  her  as  directed 
by  the  Act  for  the  Abolition  of  Fines  and  Recoveries  ( p) . 
All  copyhold  hereditaments  vested  in  a  married  woman 
as  trustee  must  have  been  surrendered  by  her  and 
her  husband  with  the  formality  of  a  separate  examina- 
tion of  her  by  the  steward  or  his  deputy  (q). 


(m)  Stat.  44  &  46  Vict,  o.  41,  (p)  8  &  4  WiU.  4,  o.  74,  s.  77  ; 

.  30,  73,  below.  Wms.  R,  P.  243, 

(n)  Id.  B.  30 ;  see  below.  {q)  1  "Watk.  Cop.  63 ;  Wms. 

(o)  Lewin  on  Tnuts,  33,  7th  ed.  B.  F.  391 . 
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A  mairied  woman  might  have  obtained  an  order  of  the  When  hus- 
Court  of  Common  Pleas  dispensing  with  the  concurrence  ^JSrence^' 
of  her  husband,  in  any  case  in  which  his  concurrence  was  f^oviid  be  die- 
required  by  the  Act  for  the  AboUtion  of  Fines  and  Re-  ^®°*^  ^*^' 
ooveries  or  otherwise,  if  he  were  incapable  of  executing 
a  deed,  or  of  making  a  surrender  of  copyhold  lands,  in 
consequence  of  being  a  lunatic,  an  idiot,  or  of  unsound 
mind  (whether  he  should  have  been  found  such  by  in- 
quisition or  not),  or  if  his  residence  should  not  have 
been  known,  or  he  should  have  been  in  prison,  or  should 
have  been  living  apart  from  his  wife,  either  by  mutual 
consent  or  by  sentence  of  divorce,  or  in  consequence  of 
his  having  been  transported  beyond  the  seas,  or  from 
any  other  cause  whatsoever.    After  she  had  obtained 
such  an  order  she  might  convey  freeholds  or  surrender 
copyholds  in  the  same  manner  as  if  she  were  a  feme 
sole  (r).     It  has  been  decided  that  in  such  a  case  there 
is  no  necessity  for  her  to  acknowledge  the  deed  of  con- 
veyance («). 

It  will  be  observed  that  the  above  enactment  only 
applies  to  the  case  of  a  married  woman  being  a  bare 
trustee  of  a  freehold  or  copyhold  hereditament  vested  in 
her.  DifEerent  opinions  have  been  expressed  as  to  what  Meaning  of 
is  a  bare  trustee  {t).  It  has  been  decided  that  a  trustee  ^*J*  *^^^" 
who  has  a  beneficial  interest  in  the  property,  of  which 
he  is  a  trustee,  is  not  a  "  bare  "  trustee  (w).  Whether 
a  trustee  without  any  beneficial  interest  who  has  active 
duties  to  perform  in  respect  of  his  trust  is  a  "  bare  " 
trustoe  is  at  present  undecided  {v).  But  a  trustee  who 
has  neither  any  beneficial  interest  in  the  property,  of 
which  he  is  trustee,  nor  any  active  duties  to  perform  in 

(r)  Stat.  3  &  4  Will.  4,  c.  74,  y.  Ovington,  1  Gh.D.  279;  Morgan 

B.  91.    Bee  Lewin  on  Tmsts,  33,  v.  Stcantea  Urban  Sanitary  AtUhO' 

84,  7tli  ed. ;  Shelford's  Real  Fro-  ritg,  9  Gh.  D.  582. 
petty  StatnteSy  396-399,  8th  ed.  (w)  Morgan  y.  Swansea^  ^e.  Au^ 

(f)  GoodchUdY.Dougal,  ZCh.'D.  thority,  9  Ch.  B.  582,  686. 
660.  (9)  See  Jessel,  M.  B.,  9  Ch.  D. 

(0  1  Dart,  V.  &  P.  517 ;  Christie  686. 

c2 
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respect  of  his  trust,  may  perhaps  be  safely  said  to  be  a 
"bare"  trustee  (a?). 

The  Married  Women's  Property  Act,  1882,  enacts 
that  a  married  woman  shall,  in  accordance  with  the  pro- 
visions of  that  Act,  be  capable  of  disposing  of  any  real 
property  as  her  separate  property  as  if  she  were  a  feme 
sole  (y).  But  the  Act  does  not  contain  any  express  pro* 
visions  relative  to  the  disposition  of  real  estate  vested  in 
a  married  woman  as  trustee.  It  is  thought  however 
that  the  effect  of  that  Act  is  to  enable  a  married  woman 
to  dispose  of  any  real  estate  vested  in  her,  as  a  married 
woman,  after  the  commencement  of  the  act  (1st  January, 
1883)  in  the  same  manner  as  if  she  were  a/eme  sole  (s), 

^**y*^ionand       7.  jfi^  f^^  commencement  of  this  Ad,  no  priority  or  protection 

^mP  ta^       »^K  be  given  or  allotved  to  any  cstaie,  right,  or  interest  in  land  by 

<Sid  taekifw  not  '**''^^  ^/  '^^^  estate,  right,  or  interest  being  protected  by  or  tadced 

to  hs  allowed      ^  "^^  ^^^  ^  other  eetcUe  or  interest  in  such  land;  and  full 

effect  shall  be  given  in  every  court  to  this  provision,  cUthough  the 

person  claiming  such  priority  or  protection  as  aforesaid  shall  claim 

as  a  purchaser  for  vcuuable  consideration  and  without  notice :  Fro-- 

vided  always,  that  this  section  shall  not  take  away  from  any  estate, 

right,  title,  or  interest  any  priority  or  protection  which  but  for  this 

section  would  have  been  given  or  allowed  thereto  as  c^ainst  any 

estate  or  interest  existing  before  the  commencement  of  this  act* 

Kowrepealed.  This  enactment  was  repealed  by  the  Land  Transfer 
Act,  1875,  as  from  the  date  at  which  it  came  into  opera- 
tion, except  as  to  anything  duly  done  thereunder  before 
the  commencement  of  that  act  (the  1st  January, 
1876)  (a).  The  time  during  which  it  is  possible  for 
anything  to  have  been  duly  done  thereunder,  is  there- 
fore from  the  7th  August,  1874,  to  the  1st  January, 
1876. 

This  enactment  was  intended  to  aboUsh  the  law  as 
to  what  is  called  tacking  mortgages  (b), 

{x)  WnxB.  R.  P.  117,  13Ui  ed. ;  (a)  Stat.  38  &  39  Viot.  c.  87, 

119,  14th  ed.  8.    129.     The   above   enactment 

(y)  Stat.  45  &  46  Vint.  c.  75,  was  repealed  as  to  Ireland  by 

s.  1,  below.  Btat.  44  &  45  Vict.  c.  41,  b.  73 ; 

(«)  See  the  notes  to  sect.  1,  sub-  vide  post. 
sect.  1  of  the  Married  Women's  (A)  Wms.  R.  P.  464,  465.    A 

Property  Act,  1882,  below.  concise  summary  of  the  law  as  to 
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8.  Where  the  -will  of  a  testator  deyising  land  in  Middlesex  or  Kon-iegiBtni* 
Yorkshire  has  not  been  registered  within  the  period  allowed  by  tion  of  will  in 
law  in  that  behalf,  an  assurance^  of  such  land  to  a  purchaser  or  Middlesex,  dec 
mortgagee  by  the  deyisee  or  by  some  one  denying  title  under  cured  in 
him  shall,  if  registered  before,  take  precedence  of  and  prevail  certain  caaet. 
OTer  any  assurance  from  the  testator's  heir-at-law. 

A  memorial  of  every  will  devising  lands  or  heredita-  Time  for  !«• 
ments  in  the  counties  of  Middlesex  and  York,  and  the  S^^Ws 
town  and  coiinty  of  Kingston-npon-Hull,  must  be  re-  i»  Middlesex 
gistered  within  six  months  of  the  death  of  every  testator  «ihir»>,  ^ 
dying  within  the  kingdom  of  Ghreat  Britain,  or  within 
three  years  after  the  death  of  every  testator  dying  upon 
or  in  parts  beyond  the  seas ;  otherwise  every  such  devise 
by  will  shall  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration  {c). 

The  Eregistry  Act  for  Middlesex  contains  provisions  ProTiidooi  in 
to  the  effect  that  in  case  the  devisee  be  prevented  by  pediment  to  ' 
the  concealment  or  contesting  of  the  will,  or  other  in-  «gi«tratioiu 
evitable  diflBculty,  without  wilful  neglect,  from  regis- 
tering a  memorial  of  the  wUl  \«dthin  due  time,  and  a 
memorial  of  such  contest  or  other  impediment  be  entered  Registnition 
within  two  years  after  the  death  of  a  testator  dying  of  the^^^di- 
within  the  kingdom  of  Great  Britain,  or  within  four  ™^'^** 
years  after  the  death  of  a  testator  dying  upon  or  beyond 
the  seas,  the  registry  of  a  memorial  of  the  will  within 
six  months  after  the  attainment  of  the  will,  or  probate 
thereof,  or  removal  of  the  impediment,  shall  be  a  suffi- 
cient  registry  (d).     The  Registry  Acts  for  the  East 
Biding  of   York  and  Kingston-upon-Hull,  and   the 
North  Biding,  contain  similar  provisions,  but  require 
the  memorial  of  the  impediment  to  the  registration  of 

taddng  is  contained  in  Seton  on  Hiding  of  Yoik ;  stat.  6  Anne, 

Decrees,  1169—1171, 4th  ed.   8ee  c.  35,  as.  1,  14,  as  to  the  East 

also  tibe  notes  to  Marth  t.  Lee^  1  Ridlnff  of  York  and  Kingston- 

Wldte  and  Todor's  L.  C.  £q.  npon-Hnll ;  stat.  S  Geo.  2,  c.  6, 

659,  dth  ed.  is.  1,  15,  as  to  the  North  Biding 

(c)  Stat.  7  Anne,  c.  20,  as.  1,  8,  of  York ;  Wms.  R.  P.  235,  236. 
as  to  Middlesex;  stat.  2  ft  3  Anne,  (d)  Stat.  7  Anne,  c.  20,  s.  9. 

0.  4,  as.  1,  20,  as  to  the  West 
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tlie  will  to  be  entered  within  six  months  after  the  death 
of  a  testator  dying  within  the  kingdom  of  Great  Britain, 
or  within  three  years  after  the  death  of  a  testator  dying 
upon  or  beyond  the  seas  (e).     The  Eegistiy  Act  for  the 
West  Biding  contains  no  provisions  as  to  the  registra- 
tion of  a  memorial  of  an  impediment  to  the  registration 
of  a  will,  but  merely  enaotfl  to  the  effect  that  the  regis- 
tration of  a  memorial  of  the  will  within  six  months  after 
the  removal  of  an  insuperable  impediment  to  registra* 
tion  shall  be  a  sufficient  registry  (/).  All  the  provisions, 
however,  of  the  East  Biding  Begistry^  Act  {g)  not  pro- 
vided for  or  contained  in  the  West  Biding  Acts  (A) 
extend  to  lands  and  hereditaments  in  the  West  Biding, 
of  which  the  mortgage  or  purchase  exceeds  the  sum  of 
fifty  pounds  (t). 
Et2S*"      ^®  Middlesex  Regifltry  Act  provides  that,  in  case  of 
be  registered    any  concealment  or  suppression  of  any  will  or  devise, 
^^2^^^J^®      any  purchaser  or  purchasers  shall  not  be  disturbed  in 
death  not-       his  or  their  purchase,  unless  the  will  be  actually  regis- 
Spedimentf  tered  within  five  years  after  the  death  of  the  testator  (i). 
Wills  in  the     The  Begistry  Act  for  the  North  Biding  contains  a  like 
mSu)ei^^?  provision,  but  requires  the  will  to  be  actually  registered 
tered  within    within  three  years  after  the  death  of  the  testator  (/). 
after  5«S  in  The  other  Begistry  Acts  for  Yorkshire  do  not  contain 
same  case.       j^y  similar  provision. 

^d****  ^tod      ^^®  Begistry  Acts  for  Middlesex  and  Yorkshire  do 

out  of  the       not  extend  to  copyhold  estates,  leases  at  a  rack  rent,  or 

registry  acts.   ^^  leases  not  exceeding  twenty-one   years  when  the 

actual  possession  and  occupation  go  along  with  the 

lease  (m).     Moreover,  the  Begistry  Act  for  Middlesex 

does  not  extend  to  chambers  in  Serjeants'  Lm,  the  Inns 

(e)  Stats.  6  Anne,  o.  35,  s.  15  ;  (k)  Stat.  7  Anne,  c.  20,  8.  10. 

8  Geo.  2,  c.  6,  s.  16.  (/)  Stat.  8  Geo.  2,  c.  6,  s,  17. 

(/)  Stat.  2  &  8  Anne,  o.  4,  (m)  Stats.  2  ft  8  Anne,  c.  4, 

B.  21.  s.   16;  6  Anne,  c.  86,  s.  29 ;  7 

(a)  Stat.  6  Anne,  o.  35.  Anne,  o.  20,  s.  17 ;  8  Geo.  2, 

(h)  Stat.  2  &  3  Anne,  o.  4;  5ft6  c.  6,  s.  34.    See  Sugd.  Y.  ft  P. 

Anne,  o.  18.  731 ;  2  Dart,  Y.  ft  P.  680,  681. 

(t)  Stat.  6  Anne,  o.  35,  s.  34. 
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of  Court,  or  Inns  of  Chancery  (n) ;  and  has  no  appKcar 
tion  to  the  City  of  London  (o).  Wills  therefore  de- 
vising any  interest  in  land  in  Middlesex  or  Yorkshire, 
which  comes  within  the  tennii  of  any  of  the  above  excep- 
tions, do  not  require  regiatration. 

It  is  well  known  that,  upon  the  interpretation  of  the  Doctrine  of 
Eegistry  Acts,  the  courts  of  equity  held  that  a  pur-  ^'^' 
chaser  or  mortgagee  of  lands  in  a  register  county,  who 
should  have  had  clear  previous  notice  of  a  prior  unre- 
gistered assurance  affecting  the  same  lands,  could  not, 
by  registering  his  purchase  or  mortgage,  gain  any 
priority  over  the  persons  claiming  under  the  unregistered 
assurance  with  regard  to  the  equitable  estate  in  the 
lands.  This  was  decided  upon  the  ground  that  the  Acts 
were  intended  to  protect  purchasers  and  mortgagees 
against  previous  secret  conveyances,  and  therefore  that, 
if  they  had  notice  of  a  previous  conveyance,  there  was 
no  secrecy  against  which  they  needed  protection  (/?). 
In  consequence  of  this  doctrine,  if  a  purchaser  or  mort-  Notice  of  un- 
gagee  from  the  heir  of  one  holding  lands  in  a  register  ^l^****^ 
county  has  had  clear  notice,  previously  to  his  purchase 
or  mortgage,  that  a  will  has  been  left  devising  the  same 
lands,  he  will  not  be  able,  by  registering  his  purchase 
or  mortgage,  to  obtain  priority  of  title  to  persons 
elaiming  imder  the  will  with  regard  to  the  equitable 
interest  in  the  lands,  although  the  will  has  not  been 
registered  within  the  period  prescribed  by  law(j). 

In  one  case,  in  which  the  vnil  of  a  married  woman,  citadtriek  r, 
entitled  to  freehold  land  in  Kingston-upon-Hull  for 
her  separate  use  in  fee,  was  not  discovered  until  more 
than  seven  years  after  her  death,  and  no  memorial  of 
any  impediment  to  the  registration  of  the  will  had  been 

(n)  7  Anne,  o.  20,  s.  17.  {q)  blades  t.  Bladet,  1  Eq.  Ca. 

(o)  Sugd.  V.  &  P.  732.  Ab.  368,  case  12 ;  also  stated  2 

\p)  i>JV*r#v.i>iV«v,  2  White  White  &  Tudor,  L.  C.  Eq.  41, 

k  Tudor,  L.  0.  Eq.  32,  6th  ed.,  6th  ed.    See  Chadwick  ▼.  Turner, 

and  the  note*  thereto.  L.  R.,  1  Ch.  310,  319. 
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entered  within  six  months  after  her  death,  and  the  will 
had  not  heen  registered  within  six  months  after  its 
discoveiy,  a  mortgagee  from  her  heir  at  law,  without 
notice  of  the  will,  who  had  duly  registered  his  mort- 
gage, was  held  to  be  entitled  to  priority  over  the 
devisees  (r). 

Thus  the  effect  of  the  above  provisions  of  the  Registry 
Acts  was  that,  unless  a  will  were  registered  within  the 
prescribed  period,  the  devisee  could  not  make  a  good 
title  to  the  devised  lands  without  the  concurrence  of  the 
testator's  heir  («). 

The  above  enactment  makes  it  possible  for  a  devisee 
under  a  will  not  duly  registered  to  make  a  valid  dis- 
position of  the  devised  lands ;  but  it  does  not  seem  to 
alter  the  law  in  the  case  of  the  prior  registration  of  an 
assurance  from  the  testator's  heir  to  a  purchaser  or 
mortgagee  without  notice  of  the  will. 

0.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in 
iBn^land,  or  their  representatives  respectively,  may  at  any  time 
or  times  and  from  to  time  apply  in  a  siunmary  way  to  a  judge 
of  the  Court  of  Chancery  in  England  in  chambers,  in  respect  of 
any  requisitions  or  objections,  or  any  claim  for  compensation, 
or  any  other  question  arising  out  of  or  connected  with  the  con- 
tract (not  being  a  question  affecting  the  existence  or  validity  of 
the  contract),  and  the  judge  shall  make  such  order  upon  the 
application  as  to  him  shall  appear  just,  and  shall  order  how  and 
by  whom  all  or  any  of  the  costs  of  and  incident  to  the  application 
shall  be  borne  and  paid. 

A  vendor  or  purcnaser  of  real  or  leasehold  estates  in  Ireland, 
or  their  representatives  respectively,  may  in  like  manner  and 
for  the  same  purpose  apply  to  a  judge  of  the  Court  of  Chancery 
in  Ireland,  and  the  judge  shall  make  such  order  upon  the  appli- 
cation as  to  him  shall  appear  just,  and  shall  order  how  and  by 
whom  all  or  any  of  the  costs  of  and  incident  to  the  application 
shall  be  borne  and  paid. 

Before  the  above  enactment  was  passed,  a  judicial 
decision  upon  questions  arising  out  of  requisitions  or 
objections  as  to  title,  or  other  matters  connected  with  a 
contract  for  the  sale  of  land,  could  only  be  obtained  by 
commencing  a  suit  in  equity  for  the  specific  perform- 

(r)  Chadwiek  v.  Turner,  34  Beav.  (<)  2  Dart,  Y.  &  P.  682,  683. 

634  ;  L.  R.,  1  Oh.  310. 
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anoe  of  the  contract.    An  inqniry  as  to  title  might  then 
be  directed,  and  carried  out  in  chambers. 

Any  short  point  of  law  or  construction  arising  upon  Matters 
the  abstract,  or  upon  the  purchaser's  requisitions,  or  in  Jl^^of  the 
respect  of  the  contract,  may  be  brought  before  the  above  section. 
Court  under  the  above  enactment,  but  not  questions  of 
controverted  facts  (/). 

Whatever  could  be  done  in  chambers  upon  a  refer- 
ence as  to  title  under  a  decree  for  specific  performance, 
when  the  contract  was  established,  can  be  done  upon 
proceedings  under  this  enactment.  It  enables  the  par- 
ties to  put  themselves  in  chambers  in  exactly  the  same 
position  in  which  they  would  have  been,  with  all  the 
rights  which  they  would  have  had,  luider  the  old  form 
of  decree.  Evidence  by  affidavit  may  therefore  be  given, 
and  the  deponents  may  be  cross-examined  (n). 

An  application  under  the  above  enactment  is  made 
by  summons  intituled  in  the  matter  of  the  agreement 
and  in  the  matter  of  the  Act.  The  title  should  state 
shortly  the  date  of  the  agreement,  the  parties  to  it,  and 
the  particulars  of  the  property  comprised  in  it  (r). 

The  time,  within  which  an   appeal  from  an  order  Tiincfor 
made  under  the  above  enactment  must  be  brought,  is  •PP®'^ 
twenty-one  days  (.r). 

An  order  made  under  the  above  enactment  appears  Notice  of 
to  be  a  final  order  determining  the  rights  of  parties  (t/).  *PP®*^ 
By  Ord.  LVIII.  r.  3  of  the  Eules  of  the  Supreme  Court, 
1883,  fourteen  days'  notice  must  be  given  of  an  appeal 
from  such  an  order. 

When  an  order  has  been  made  under  the  above  enact-  Specific  per- 
ment,  which  has  not  been  complied  with,  the  aggrieved  ^,^  ^o^  be 

(/)  JRe  Popple  and  JBarratt,  25  (x)  Rnlea  of  the  Supreme  Court, 

W.  B.  248.  1883,  Ord.  LVHI.  rr.  9,  16 ;  Be 

(•#)  Be    Burroughs^    Lynn    and  Blyth  and  Toung,  13  Ch.  D.  416. 

Sexton^  6  Ch.  D.  601.  (y)  See  Be  Stockton  Iron  Fumaee 

(r)  Seton  on  Decrees,  1318,4th  Co,,  10  Ch.  D.  335,  349;  Mem. 

ed.  SeeDanieU'BChanceryFormfl,  1  Ch.  D.  41 ;  Seton  on  Deczees, 

1252,  3rd  ed.  1608,  4th  ed. 
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brought  alter  patty  must  not  then  bring  an  action  for  the  speoifio 
under  abwe    performance  of  the  contract.    His  proper  course  is  to 
enactment,      take  steps  to  obtain  the  enforcement  of  the  order  by 
informing  the  judge,  who  made  it,  that  it  has  not  been 
oompUed  with  (2). 
?*^  "to*    -        ^^®  above  enactment  does  not  apply  to  the  case  of  a 
Inntaiygift.    Tolimtary  gift;  but  proceedings  may  be  taken  there- 
under in  the  case  of  a  contract  for  a  nominal  considera- 
tion (a). 
DeoUions  80        Decisions  by  the  court  upon  questions  of  law  between 

obtamed,  now  •'  i 

far  binding,  a  vendor  and  a  purchaser  do  not  technically  bind  any 
one  but  the  parties  actually  before  the  court,  and  do  not 
prevent  any  person  not  bound  by  the  decision  from  bring- 
ing fresh  litigation  at  any  time  upon  the  purchaser  with 
reference  to  the  same  title  (6). 

Extent  of  act.  10.  This  act  shall  not  apply  to  Scotland,  and  may  be  cited  as 
the  Vendor  and  Purchaser  Act,  1874. 

(z)  Thompson  v.  Binger,  29  W.      W,  R.  824. 
B.  620.  {b)  Jesael,  H.  B.,  Othomt  to 

(a)  M9  MarquU  of  SalUburtf,  23      Sowlett^  13  Ch.  D.  774,  781. 
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THE   CONVEYANCING    AND   LAW   OF 
PROPERTY  ACT,   1881. 

(Stat.  44  &  46  Vicr.  c.  41.) 

An  Act  for  simplifying  and  improving  the  practice  of  Con- 
veyancing :  and  for  vesting  in  Trustees^  Mortgagees^  and 
others  various  powers  commonly  conferred  hy  provisions 
inserted  in  Settlements^  Mortgages^  Wills^  and  other 
Instruments  ;  and  for  amending  in  various  particulars 
the  Law  of  Property  ;  and  for  other  purposes. 

[22nd  August,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  adyice  and  consent  of  the  Lords  Spiritual  and  Tern ' 
poral,  and  Commons,  in  this  present  Parliament  assembled,  and 
oy  the  authority  of  the  same,  as  follows : 

I.— Peeuminaey.  Psbukikaby. 

1. — (1.)  This  act  may  be  cited  as  the  Conveyancing  and  Law  short  title ; 
of  Property  Act,  1881.  '  commence* 

(2.^  This  act  shall  commence  and  take  effect  from  and  imme-  ment ; 
diatefy  after  the  thirty-first  day  of  December,  one  thousand  extent, 
eight  hundred  and  eighty-one. 

(3.)  This  act  does  not  extend  to  Scotland. 

2.  In  this  act —  Interpreta- 

(i.)  Property,  unless  a  contrary  intention  appears,  includes  tionof  pro- 
real  and  personal  property,  and  any  estate  or  mterest  in  any  perty»  l^^d, 
property,  real  or  personal,  and  any  debt,  and  any  thing  in  action,  ^^' 
and  any  other  right  or  interest :  Property, 

(ii.)  Land,  unless  a  contrary  intention  appears,  includes  land  Zand. 
of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or 
incor])oreal,  and  houses  and  other  buildings,  also  an  undiyided 
share  in  land : 

(iiL)  Li  relation  to  land,  income  includes  rents  and  profits,  Ine(me. 
and  possession  includes  receipt  of  income :  Tosusaiim, 

(iy.)  Manor  includes  lordship  (a),  and  reputed  manor  (5)  or  Manor. 
lordship: 

(y.)  Conyeyance,  unless  a  contrary  intention  appears,  in-  Cmweyanee. 
dudes  assignment,  appointment,  lease,  settlement,  and  other 
assurance,  and  ooyenant  to  surrender,  made  by  deed,  on  a  sale, 

(a)  See  Wms.  R.  P.  336,  344.  3id  ed. ;  1  CniiBe,  Big.  34 ;  Soane 

\h)  As  to  what  is  a  reputed  y.  Ireland^  10  East,  269 ;  Doe  d. 

manor,  aee  Vin.  Abr.  tit.  Manor  MoUatcorth  y.  SUeman,  9  Q.  B. 

(P.  1  &  2) ;  1  Scriv.  Cop.  7,  8,  298. 
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mortgage,  demise,  or  settlement  of  any  property,  or  on  fiiny 
other  dealing  with  or  for  any  property ;  and  conTey,  unless  a 
contrary  intention  appears,  has  a  meaning  corresponding  with 
that  of  conveyance : 

(yi.)  Mortgage  includes  any  charge  on  any  property  for  secur- 
ing money  or  money's  worth;  and  mortgage  money  means 
money,  or  money's  worth,  secured  by  a  mortgage ;  and  mort- 
gagor includes  any  person  from  time  to  time  deriving  title  under 
the  original  mor^agor,  or  entitled  to  redeem  a  mortgage  {d), 
according  to  his  estate,  interest,  or  right  in  the  mortgaged  ^to- 
perty ;  and  mortgagee  includes  any  person  from  time  to  time 
Seri^^  title  un£r  the  original  morteagee ;  and  mortgagee  in 
possession  is,  for  the  purposes  of  this  Act,  a  mortgagee  who,  in 
right  of  the  mortgage,  has  entered  into  and  is  in  possession  of 
the  mortgaged  property : 

(vii.)  IncumDrance  mcludes  a  mortgage  in  fee,  or  for  a  less 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge 
of  a  portion,  annuity,  or  other  capital  or  annual  sum;  and 
incumbrancer  has  a  meaning  corresponding  with  that  of  incum- 
brance, and  includes  every  person  entitled  to  the  benefit  of  an 
incumbrance,  or  to  require  payment  or  dischar^  thereof :. 
'  (viii.)  Purchaser,  unless  a  contrary  intention  appears,  in- 
cludes a  lessee  or  mortgagee,  and  an  intending  purchaser, 
lessee,  or  mortgagee,  or  other  person,  who,  for  valuable  con- 
sideration, takes  or  deals  for  any  property ;  and  purchase,  unless 
a  contrary  intention  appears,  nas  a  meaning  corresponding 
with  that  of  purchaser;  but  sale  means  only  a  sale  properly 
so  called : 

(ix.)  Bent  includes  yearly  or  other  rent,  toll,  duty,  royalty, 
or  other  reservation,  by  the  acre,  the  ton,  or  otherwise ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  con- 
sideration, or  benefit  in  the  nature  of  a  mie,  premium,  or 
fore-gift : 

(x.)  Building  purposes  include  the  erecting  and  the  improving 
of,  and  the  adding  to,  and  the  repairing  of  bmldings ;  and  a 
building  lease  is  a  lease  for  building  purposes  or  purposes  con- 
nected therewith : 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes— that  is, 
the  searching  for,  winning,  working,  getting,  makmg  merchant- 
able, carrying  away,  or  disposing  of  mines  and  minerals  (e),  or 
purposes  connected  therewith,  and  includes  a  grant  or  hcenoe 
for  mining  purposes : 

Txii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  indosure  award,  and 
act  of  parliament : 


Mines  and 
minerals. 


((f)  As  to  what  persons  are  6n« 
titled  to  redeem  a  mortgage,  see 
Beton  on  Decrees,  1051 — 1053, 
4th  ed. ;  Goote  on  Mortgages, 
1072,  1076  et  seq.,  4th  ed. ;  2 
Fisher  on  Mortgages,  745  et  seq,^ 
8rded. 

(e)  As  to  the  meaning  of  the 


words  mines  and  minerals,  see 
Belly.  Wilsony  L.  R.,  1  Gh.  303; 
Midland  Bail.  Co.  v.  CheekUg^  L. 
R.,  4  Eq.  19,  25 ;  Hext  v.  QiU, 
L.  R.,  7  Gh.  699,  712 ;  Att.-Gen, 
V.  Ibmline,  5  Ch.  D.  750,  762; 
Whidbome  v.  Ecclesiastical  Com» 
missumerSf  7  Gh.  D.  375. 
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fziv.)  Securities  include  stocks,  funds,  and  shares :  Securitiet, 

(xv.J  Bankruptcy  indud^  liquidation  by  arrangement,  and  £a„j^ruj,i^ 
any  otner  act  or  proceeding  in  law  having,  under  any  Act  for  the  ^  ^' 

time  being  in  force,  effects  or  results  similar  to  those  of  bank* 
ruptcy ;  and  bankrupt  has  a  meaning  corresponding  with  that  Bankrupt. 
of  bankruptcy : 

(xvi.)  Writing  includes  print;   and  words  referring  to  any   Writing. 
instrument,  copy,  extract,  abstract,  or  other  document  include  jjocument, 
any  such  instrument,  copy,  extract,  abstract,  or  other  docu- 
ment being  in  writing  or  in  print,  or  partly  in  writing  and  partly 
in  print: 

fxvii.)  Person  includes  a  corporation  :  Perton. 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  The  Court, 
the  court. 

See  also  stat.  13  &  14  Vict.  c.  21,  s.  4,  antey  p.  1. 

The  reader  must  not  forget  to  refer  to  the  above  in- 
terpretation clause  when  endeavouring  to  ascertain  the 
meaning  of  any  of  the  provisions  of  the  Act. 

n. — Sales  ksh  otheb  Tbansactions.  Sales  and 

OTHSB  TbANS- 

Contracts  for  Sale,  actions. 


3. — (1.)  Under  a  contract  to  sell  and  assign  a  term  of  years  Contract*  for 
derived  out  of  a  leasehold  interest  in  land,  the  intended  assign  Sale, 

shall  not  have  the  right  to  call  for  the  title  to  the  leasehold  Application 

reversion.  of  stated  con- 

See  8.  2  (ii),  ante,  p.  27,  as  to  the  meaning  of  the  to  lof  pur- 
teim  land  in  the  above  enactment.  chases. 

Before  the  above  enactment  came  into  operation  (/),  The  previous 
on  a  contract  for  the  sale  of  an  underlease  less  than  forty  ^^" 
years  old  {g),  the  purchaser  had  a  right  to  call  for  the 
title  of  the  grantor  of  the  underlease,  and  of  every 
superior  landlord,  except  the  freeholder,  for  the  period 
of  forty  years  before  the  date  of  the  contract.  This 
right  was  not  taken  away  by  the  2nd  section  of  the 
Yendor  and  Purchaser  Act,  1874  (h),  by  which  the 
intended  assignee  of  an  underlease  under  a  contract 
made  after  the  31st  December,  1874,  was  precluded 
from  calling  for  the  title  to  the  freehold,  in  the  absence 
of  stipulation  to  the  contrary.     Under  contracts  made 

(/)  See  sect.   1,  sab-sect.   2,  (^)  See  ante,  pp.  3—6. 

ante,  p.  27.  (A)  Ante,  p.  4. 
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XTnderlease 
more  tiian 
forty  yean 
old. 


Aflsigneeof 
underlease 
has  constmo* 
tive  notioe  of 
lesaor'B  title. 


fiiglit  to  ob- 
ject aliunde  to 
leoaor'a  title. 


before  the  Ist  January,  1875,  the  intending  pnrohaser  of 
an  underlease,  in  the  absence  of  speoial  stipulation,  had 
the  right  to  require  as  good  a  title  as  might  then  be 
called  for  upon  the  purchase  of  a  lease  made  by  the 
freeholder.  As  to  the  title  which  might  be  called  for 
upon  the  purchase  of  a  lease  before  the  year  1875,  see 
the  notes  to  the  2nd  section  of  the  Vendor  and  Fur« 
chaser  Act,  1874  (0- 

The  above  enactment  does  not  appear  to  alter  the  law 
as  to  contracts  for  the  sale  of  imderleases  more  than 
forty  years  old.  On  such  a  contract,  the  original  imder- 
lease  must  be  produced,  whatever  be  its  date,' and  a  good 
title  must  be  shown  for  the  last  forty  years  before  the 
date  of  the  contract  {k). 

The  above  enactment  does  not  prevent  the  purchaser 
of  an  imderlease  from  beiug  affected  with  constructive 
notice  of  the  title  of  the  person  who  granted  the  under- 
lease and  of  every  superior  landlord  (/).  As  to  the  rule 
that  a  lessee  has  constructive  notice  of  his  lessor's  title, 
see  p.  6,  ante. 

Under  contracts  made  before  the  Ist  January,  1882, 
the  purchaser  of  an  underlease  was  not  precluded  by  a 
stipulation  similar  in  terms  to  the  above  enactment  from 
making  objections  on  acooimt  of  defects  in  the  title  of 
the  grantor  of  the  underlease,  or  of  any  of  the  superior 
landlords,  found  out  through  information  derived  from 
other  sources  than  the  vendor.  His  right  in  this  respect 
was  exactly  similar  to  that  of  the  purchaser  of  a  lease, 
as  to  which  see  p.  5,  ante.  It  is  considered  that,  under 
contracts  made  after  the  31st  December,  1881,  the  pur- 
chaser of  an  underlease,  in  the  absence  of  special  stipu- 
lation and  of  any  misrepresentation  or  suppression  of 
material  facts  on  the  part  of  the  vendor,  cannot  make 
objections  on  account  of  defects  in  the  title  of  the 


(t)  AnUf  p.  4. 
(k)  AnU,  p.  3, 


(0  Tinman  r.  JUarland^  17  Gh. 
D.  353. 
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grantor  of  the  underlease,  or  liis  superior  landlord,  dis- 
covered from  other  souroes  than  information  supplied  by 
the  vendor.  See  sub-sects.  3, 11,  of  this  section,  and 
the  notes  thereto,  below. 

As  to  the  title  which  may  be  required  upon  a  contract  Contract  to 
to  grant  an  underlease,  see  sect.  13,  below.  Stel^. 

(2.)  Where  land  of  copyhold  or  customary  tenure  has  been 
converted  into  freehold  by  enfranchisement,  then,  nnder  a  con- 
tract to  sell  and  convey  the  freehold,  the  purchaser  shall  not 
have  the  right  to  caU  for  the  title  to  make  the  enfranchisement. 

Before  the  above  enactment  came  into  operation,  ThepreTions 
upon  the  sale  of  land,  formerly  of  copyhold  tenure,  ^^' 
which  had  been  enfranchised  since  the  period  fixed 
by  law  or  stipulation  for  the  commencement  of  title, 
the  purchaser  had  a  right  to  require  the  title  of  the 
lord  of  the  manor  to  make  the  enfranchisement  (m). 
A  stipulation  similar  to  the  terms  of  the  above  enact- 
ment was  frequently  introduced  into  conditions  of 
sale  (n). 

If  the  enfranchisement  had  been  made  under  the  pro-  Land  enfhm- 
visions  of  the  Copyhold  Acts  of  the  years  1841,  1852  ^J^^JS^^ 
or  1858,  it  would  have  been  unnecessary,  upon  a  subse-  Acta, 
quent  purchase  of  the  enfranchised  land,  to  require  the 
production  of  the  title  to  make  the  enfranchisement  (o). 

(3.)  A  purchaser  of  any  property  shall  not  require  the  pro- 
duction, or  any  abstract  or  copy,  of  any  deed,  will,  or  other 
document,  dated  or  made  before  the  time  prescribed  by  law  ( p), 
or  stipulated  (9),  for  commencement  of  the  title,  even  though  the 
same  creates  a  power  subsequently  exercised  by  an  instrument 
abstracted  in  the  abstract  furnished  to  the  purchaser ;  nor  shall 
he  require  &n^  information,  or  make  any  requisition,  objection, 
or  inquiry,  with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any  such 
deed,  will,  or  other  document,  or  that  prior  title,  is  recited, 
covenanted  to  be  produced,  or  noticed;  and  he  shall  assume, 
unless  the  contrary  appears,  that  the  recitals,  contained  in  the 
abstracted  instruments,  of  any  deed,  will,  or  other  document, 

(m)  Sugd.  V.  &  P.  872.  22,  33,  34,  47  ;   21   &  22  Vict. 

(fi)  1  Dart,  V.  &  P.  166 ;  1  Day.  c.  94,  s.  10 ;  1  Dart,  V.  &  P.  166, 

Prec.  Gonv.  631,  674,  4th  ed.  290. 

(0)  Stats.  4  &  6  Viot.  c.  35,  (p)  See  pp.  3—6,  29,  ante. 

B.  64 ;  15  &  16  Viot.  0.  51,  as.  11,  (q)  See  p.  4,  ante. 
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lorming  part  of  that  prior  title,  are  correct,  and  giye  all  the 
jnaterial  contents  of  the  deed,  will,  or  other  document  so  recited, 
and  that  every  document  so  recited  was  duly  executed  by  all 
necessary  parties,  and  perfected,  if  and  as  required,  by  fine,  re- 
coyery,  acknowledgment,  inrolment,  or  otherwise. 

See  seot.  2  (i.,  xii.,  xiii.,  xvi.),  antej  pp.  27,  28,  29,  as 
to  the  meaning  of  the  terms  property^  tcillj  instrument^ 
document y  in  the  above  enactment;  and  see  sub-sect.  9  of 
this  section,  below. 

The  above  enactment  is  a  highly  important  one  to 
vendors  and  purchasers,  and  should  be  thoroughly  un- 
derstood by  all  likely  to  be  engaged  in  settling  the 
terms  of  contracts  for  sale.  It  is  in  the  form  of  one 
long  sentence :  but  it  deals  with  four  distinct  subjects. 
These  must  not  be  confused  by  him  who  aspires  to  pene- 
trate to  the  meaning  of  this  enactment.     They  are : — 

1.  The  abstracting  and  production    of    documents 

dated  before  the  time  of  conmiencement  of  title. 

2.  The  answering  of  requisitions  upon  and  produc- 

tion of  evidence  of  title  prior  to  the  time  of  com- 
mencement of  title. 

3.  The  making  of  objections  to  the  title  prior  to  the 

time  of  commencement  of  title. 

4.  Certain  assumptions  which  are  to  be  made  as  to 

recited  documents. 

With  regard  to  the  first  of  these  subjects,  before  the 
above  enactment  came  into  operation,  a  purchaser  had 
not  the  i^ght  to  require  an  abstract  to  be  furnished  to 
him  of  deeds  in  the  vendor's  possession,  relating  to  the 
property  sold,  dated  before  the  time  of  commencement 
of  title  (r).  But,  under  certain  circumstances,  he  had 
a  right  to  require  that  such  deeds  should  be  produced 
for  his  inspection  («).  It  would  seem  that,  if  a  good 
title  for  the  prescribed  period  were  not  shown  by  the 
abstract,  a  purchaser  might  require  the  vendor  to  pro- 
duce for  inspection  instruments  in  his  possession,  relating 


(r)  Parr  ▼.  Zove^rovef  4  Drew. 
170,  181. 


(a)  S.  C,  4  Drew.  180. 
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to  the  property  sold,  of  earlier  date  than  the  time  of 
commencement  of  title.  For  instance,  where  the  abstract  Parr  r. 
commenced  with  a  general  devise,  and  it  was  only  by  ^^^9^*- 
collateral  evidence,  showing  seisin  and  continued  posses- 
sion, that  a  good  sixty  years'  title  could  be  shown,  the 
purchaser  was  held  to  have  a  right  to  inspect  any  earlier 
deeds  in  the  possession  of  the  vendor  (0-     But  a  pur-  Non-produc- 
chaser  had  no  right  to  object  to  the  title  on  account  of  d^^dTnnb.^ 
the  inability  of  the  vendor  to  produce  or  account  for  ifction  to 
deeds  of  earlier  date  than  the  time  of  commencement 
of  title,  although  recited  in  some  deed  appearing  on  the 
abstract,  if  there  were  nothing  to  show  that  their  absence 
cast  some  reasonable  doubt  on  the  title  («).     The  fact, 
that  there  had  been  sixty  years'  undisputed  possession 
in  accordance  with  the  deed  containing  the  recital  was 
held  sufficient  to  remove  the  doubt  raised  by  the  absence 
of  the  recited  deed  (ar). 

It  was  never  decided  whether  a  purchaser  had  as  a  Could  pur- 
general  rule,  in  the  absence  of  any  imperfection  in  the  p^J^ti^^^ 
title   shown  by  the   abstract  or  other  special  circum-  earlier  deed*  ? 
stance;  a  right  to  compel  the  vendor  to  produce  for 
inspection  deeds  in  his  possession,  relating  to  the  pro- 
perty sold,  of  earlier  date  than  the  time  of  commence- 
ment of  title.     Many  opinions  have  been  expressed  on 
the  point.     Lord  Campbell,  referring  to  the  question  of  OpiniouB  of 
the  right  of  a  purchaser  to  require  the  production  of  bell.    "™^" 
deeds  recited  in  deeds  appearing  on  the  abstract,  said, 
"Perhaps  the  test  may  be,  whether  the  recited  deeds 
not  produced  cast  any  reasonable  suspicions  upon  the 
title  shown  by  the  deed  produced  "  (y). 

Mr.  Jarman  was  of  opinion  that  a  vendor  was  not  Mr.  Jannan. 
in  any  ease  justified  in  withholding  documents  in  his 
possession    relating    to   the    property   sold,   whatever 

(0  -RwT  V.  Loveyrove,  4  Drew.  (x)  S8.  CO, ;   Sugd.  V.  &  P. 

180.  438. 

(«}  Frosser  r.  Watts,  6  Kadd.  (lAIfotdton  ▼.  JBdwardt,  1  Be 

69;  MoulUm  y.  Bdicards,  1  De  a.,  G.,  F.  &  J.  246,  247. 
F.  &  J.  246. 

W.C.  1> 
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were  their  antiquity,  whether  subsequently  recited  or 
not  (2). 

Mr.  Hayes  stated  that  the  sound  rule  would  seem  to 
be,  that  the  onus  lay  upon  the  vendor  of  proving  the  title 
for  sixty  years,  and  that  the  onus  lay  upon  the  purchaser 
of  disproving  the  title  beyond  that  period ;  the  vendor, 
however,  not  withholding  any  means  of  information  (a). 

Lord  St.  Leonards  stated  that,  where  a  good  sixty 
years'  title  was  shown  on  the  abstract,  the  courts  would 
discountenance  a  demand  for  the  inspection  of  the  earlier 
documents,  which  would  lead  to  delay  and  expense  (6). 

Mr.  Dart  states  that  the  better  opinion  seemed  to  be 
that,  as  titie  deeds  of  earlier  date  than  the  time  of 
commencement  of  title  clearly  constitute  a  part  of  the 
title,  a  purchaser  was  entitled  to  inspect  them,  though 
perhaps  at  his  own  expense  {c). 

Upon  the  completion  of  the  sale,  the  purchaser,  in 
the  absence  of  special  stipulation,  is  entitled  to  all 
documents  of  title  in  the  vendor's  possession,  relating 
solely  to  the  property  purchased,  whatever  be  their 
date  (d).  It  is  considered  that  this  right  of  the  pur- 
chaser is  not  affected  by  the  above  enactment. 

Before  the  above  enactment  took  eflEect,  the  nile  was 
that,  when  a  title  depended  upon  the  exercise  of  a 
power,  the  instrument  creating  the  power  ought  to  be 
abstracted  as  well  as  the  instrument  by  which  the  power 
was  exercised  (e).  The  efPect  of  the  above  enactment 
is  that,  if  an  instrument  creating  a  power,  which  has 
been  exercised  by  a  document  upon  the  abstract,  be 
dated  before  the  time  agreed  upon  for  commencement 
of  titie,  a  purchaser  cannot  now  require  an  abstract  of 
it,  except  by  special  stipulation. 


(z)  1  Jarm.  Conv.  by  Sweet,  63. 
(a)  1  Hayes'  Cony.  667,  6tb  ed. 
h)  Sugd.  V.  &  P.  407. 
(f)  1  Dart,  V.  &  P.  75. 


(rf)  Sugd.  V.  &  P.  407,  438; 
Wms.  R.  P.  496,  610,  n.  (p). 

(r)  1  Jarm.  Conr.  3rd  ed.  by 
Sweet,  67  ;  1  Dart,  V.  &  P.  297. 
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As  to  the  production  of  preliminary  contracts  relating  Leases 
to  leases  granted  under  powers,  see  sect.  4  of  the  Con-  f^"^'^^^ 
veyancing  Act  1882,  below. 

A  purchaser  has  notice  of  all  documents  and  matters  Puiohaaer  has 
of  title  recited  or  noticed  in  the  title  deeds  abstracted  (/);  mlLte^'off  &o." 
and,  as  notice  of  a  deed  is  notice  of  its  contents  ((/),  he  mentioned  in 
has  constructive  notice  of  the  contents  of  all  such  docu- 
ments of  title  (A).  Before  the  commencement  of  this 
Act,  therefore,  a  purchaser,  in  the  absence  of  stipulation 
to  the  contrary,  was  entitled  to  make  requisitions  and 
inquiries  for  the  purpose  of  ascertaining  that  none  of 
the  documents  or  matters,  of  which  he  had  notice, 
injuriously  afFected  the  title ;  and,  in  circumstances  of 
doubt  or  suspicion,  he  was  entitled  to  be  satisfied  by 
proper  evidence  that  this  was  not  the  case  (i).  But  if 
there  were  nothing  to  cast  any  reasonable  suspicion  on 
the  title,  a  purchaser  could  not  object  to  it  merely 
because  such  evidence  could  not  be  procured ;  the  pre- 
sumption being  in  favour  of  the  title,  when  there  has 
been  long  undisputed  possession  in  accordance  with 
it  {k). 

Before  the  above  enactment  took  effect,  a  vendor  Special  sUpu- 
might  specially   stipulate    that  the   purchaser  should  requisitiona 
make  no  requisition  or  inquiry  with  respect  to  the  title  tSna^to  imor' 
prior  to  some  specified  time  (/).     He  might  also  spe-  title. 
cially  stipulate  that  the  purchaser  should  accept  the 
title  shown  without  objection  (m).     The  former  stipula- 
tion was  held  merely  to  relieve  the  vendor  from  the 
obligation  of   answering  requisitions  as  to   and  pro- 


(/)  Sngd.  V.  &  P.  775. 

(y)  Fatman  r.  Ifarhnd,  17  Ch. 
D.  353. 

(A)  Frosser  ▼.  TFatttf  6  Kadd. 
69,  60. 

(i)  Parr  v.  Zoce^rove,  i  Drew. 
170,  ISO ;  Moulton  ▼.  Edwardt,  1 
DeG.,F.  ft  J.  246. 

{k)  Frotter  y.  WatU,  6  Madd. 
59;  Moulton  y.  JSdtcardt,  1  De  G., 


F.  &  J.  246 ;  Sugd.  V.  &  P.  437. 

(/)  Shepherd  v.  Keatley,  1  O. 
M.  &  R.  117;  Darlingion  v. 
Hamilton^  Kay,  550 ;  Wadddl  y. 
Wolfe,  L.  R.,  9  Q.  B.  615. 

(m)  Hume  y.  Bentlef/,  6  De  G. 
&  Sm.  620;  Waddell  v.  Wolfe, 
L.  R.,  9  Q.  B.  515,  519 ;  Jonet 
V.  Clifford,  3  Ch.  D.  779,  790; 
Be»t  y.  Ramand,  12  Ch.  D.  1. 
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ducing  evidence  of  prior  title,  and  not  to  preclude  the 
purchaser  from  making  objections  to  defects  in  the  prior 
title  which  he  might  discover  from  other  sources  than 
the  vendor  (w).  The  latter  stipulation,  as  a  general 
rule,  deprived  a  purchaser  of  the  right  to  make  such 
objections  (o).  In  some  of  the  cases  which  have  come 
before  the  Courta,  it  has  been  a  question,  which  of  the 
above  stipulations  the  parties  to  the  contract  intended  to 
make(p). 

Before  the  commencement  of  this  Act,  the  following 
stipulation  was  usually  made,  on  sales  of  land,  as  to 
requisitions  on  and  objections  to  prior  title  : — "  The 
title  shall  conmience  with  {an  instrument  or  matter  of  a 
specified  date)^  and  the  purchaser  shall  not  require  the 
production  of,  or  investigate,  or  make  any  objection  or 
requisition  in  respect  of  the  prior  title,  whether  such 
title  appear  by  recital,  statement,  covenant  for  produc- 
tion, or  otherwise,  or  do  not  appear  at  all"(y).  This 
form,  it  will  be  seen,  includes  both  of  the  above-men- 
tioned stipulations. 

This  form  of  stipulation  did  not  preclude  the  pur- 
chaser from  making  objections  in  respect  of  a  defect  in 
the  title  appearing  on  the  face  of  the  abstract  delivered 
to  him  (r),  or  accidentally  disclosed  by  the  vendor  («), 
although  the  defect  were  created  before  the  time  of 
commencement  of  title.  And  the  purchaser  was  not 
prevented  by  this  stipulation  from  making  objections 
in  the  case  of  the  misrepresentation  {t)  or  suppression  {u) 
by  the  vendor  of  facts  within  his  knowledge  material 
to  the  title,  or  when  the  contract  had  been  entered  into 


(«)  Sheplierd  v.  Keattey^  I  C. 
M.  &  R.  117 ;  WaddeU  y.  Wolfe, 
L.  R.,  9  Q.  B.  516. 

(o)  Hume  ▼.  Bentley,  5  De  G.  & 
S.  620. 

(p)  See  the  cases  cited  in  notes 

(Of  (^)f  '^^^>  P-  3^* 

Iq)  1  Day.  Prec.  Cony.  608, 
4th  ed. 


(r)  Selliek  y.  Trevor ,  11  M.  & 
W.  722 ;  PhilUps  y.  OUdeleugh, 
L.  R.,  4  Q.  B.  169. 

(«)  ^iM  y.  JSo^tiMOfi,  13  Ch.  D. 
148. 

(Q  Samett  y.  Baker,  L.  R.,  20 
£q.  50;  Re  Banister,  Broad  y. 
MuntoH,  12  Gh.  D.  131. 

(u)  Edwards  y.  WieJInrar,  L.  R., 
1  tq,  68. 
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under  a  mistake  common  to  both  parties  (x).    But  the  Ck)nmion  mis- 
stipulation  in  question  was  considered  sufficiently  strin*      ^' 
gent  to  preclude  the  purchaser,  in  the  absence  of  any  of 
the  above  circumstances,  from  maJdng  objections  on 
account  of  defects  discovered  from  other  sources  than 
the  vendor  (y). 

The  fact  that  a  purchaser  has  entered  into  a  contract,  Furohaser  has 
by  which  he  is  precluded  from  making  inquiries  into  r^Jriot^"^ 
the  title  prior  to  some  specified  time,  does  not  alter  his  *rom  inquiry, 
position  with  regard  to  notice  of  incumbrances,  which 
he  might  have  discovered,  had  he  made  inquiry  (s).  For 
the  rule  is  that  a  purchaser  is  bound  to  inquire  into  the 
title  of  his  vendor  (a).  He  is  therefore  held  to  be 
affected  with  notice  of  what  appears  on  that  title, 
whether  he  should  inquire  into  it  or  not  (a),  notwith- 
standing that  he  may  have  bought  under  conditions 
restricting  his  right  to  inquire  (6).  The  reason  of  this 
is  that,  if  a  purchaser  under  restrictive  conditions  were 
to  be  allowed  to  plead  against  a  prior  incimibrancer 
that  he  was  a  purchaser  for  valuable  consideration  with- 
out notice,  it  would  always  be  in  the  power  of  one,  who 
held  land  subject  to  an  incumbrance,  to  deprive  the 
incumbrancer  of  his  right  by  a  sale  under  conditions 
prohibiting  inquiry;  and  a  purchaser  under  special 
conditions  is  supposed  to  take  all  risks  and  to  pay  a 
diminished  price  in  consequence  (c). 


(x)  Jonei  T.  Clifford,  3  Ch.  D. 

779. 

(y)  1  Dav.  Preo.  Conv.  608, 
n.  (0,  4th  ed. ;  1  Dart,  V.  &  P. 
153. 

(z)  See  Jone§  y.  Smith,  1  Ph. 
244  ;  Carter  v.  Wiilianu,  L.  R.,  9 
Eq.  678 ;  Patman  y.  Barland,  17 
Ch.  D.  353,  356—358. 

(a)  Wibon  ▼.  Hart,  L.  B.,  1  Ch. 
463,  467. 

{b)  Feto  ▼.  Hammond,  30  Bear. 
495. 

(e)  Peto  ▼.  Hammond,  30  Beay. 
495,  507,  508.    See  also  Clements 


y.  Welles,  L.  R.,  1  Eq.  200.   In  the  Remarks  on 

reoent  caae  of  Ketilewell  y.  Watson  Kettlewell  y. 

(2 1  Ch .  D .  685)  the  reason  giyen  by   Watson. 

Ix>rd  Romilly  in  Peto  v.  Hammond 

{ubi  sup.)  for  the  rale  stated  aboye 

appears  to  haye  been  disregarded. 

In  Kettlewell  y.  Watson,  purchasers 

of  yery  smaU  quantities  of  land, 

who  had  made  no  inquiry  into 

their  yendor's  title,  because  the 

expense  of  such  an  inquiry  would 

haye     been     disproportionately 

great,    were  held  not   to   haye 

notice  of  a  preyious  yendor's  lien 

for  unpaid  purchase-money ;  and 
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It  is  considered  that  one  who  purchases  subject  to  the 
restrictions  contained  in  the  above  enactment  will  be  in 
the  same  position  with  regard  to  notice,  as  if  he  had 
purchased,  before  this  Act  took  effect,  under  special 
conditions  of  sale  imposing  the  same  restrictions  (e) ; 
and  will  therefore  be  affected  with  notice  of  all  matters 
which  he  might  have  discovered,  had  his  right  of  in- 
quiry been  unrestricted.  But  it  is  thought  that  he 
would  not  be  affected  with  notice  of  incumbrances 
which  he  would  not  have  discovered,  although  he  had 
made  every  proper  inquiry  (/). 

As  to  the  notice  which  a  lessee  has  of  his  lessor's  title, 
see  the  notes  to  sect.  2,  rule  1,  of  the  Vendor  and  Pur- 
chaser Act  1874,  ante,  p.  6. 

It  is  considered  that  the  above  enactment  will  not 
preclude  a  purchaser  from  making  objections  to  any 
defects  in  the  title,  which  appear  from  the  abstract  fur- 
nished  to  him  by  the  vendor,  or  which  ore  accidentally 
disclosed  to  him  by  the  vendor,  notwithstanding  that 
any  such  defects  may  have  been  created  before  the  time 
of  commencement  of  title  (g).  And  if  the  vendor  en- 
deavour to  make  a  condition  that  the  purchaser  shall 


an  action  to  enforce  this  lien  was 
dismissed  with  costs  as  against 
such  purchasers;  see  21  Gh.  D. 
701,  706,  708.  If  this  decision 
be  upheld,  it  would  appear  that, 
if  one  hold  land  subject  to  incum- 
brances, the  rights  of  the  incum- 
brancers might  be  defeated  by  a 
sale  of  all  the  land  in  very  smaU 
parcels.  For  in  such  a  case  the 
costs  of  an  investigation  of  the 
title  would  be  so  onerous  that, 
according  to  KettleweU  v.  Watson, 
no  purchaser  could  reasonably  be 
expected  to  inquire  into  the  title ; 
see  21  Ch.  D.  708.  This  being 
so,  according  to  the  same  case 
(see  21  Ch.  D.  706,  707),  a  pur- 
chaser would  have  no  fraudulent 
design  in  not  investigating  the 
title,  and  therefore  would  not 
have  notice  of  the  incumbrances. 


It  would  follow  that  he  might 
plead  that  he  was  a  purchaser 
for  valuable  consideration  without 
notice  as  a  defence  to  an  action 
by  the  incumbrancers  to  enforce 
their  rights.  With  great  defe- 
rence to  the  opinion  of  the  very 
learned  judge  who  decided  Ket^ 
tleweli  V.  Watson,  it  is  thought 
that  such  a  conclusion  could  not 
be  sustained. 

{e)  Sect.  3,  sub* sect.  11,  post; 
Fatman  v.  Earland,  17  Ch.  D. 
353,  369. 

(/)  Jones  v.  Smith,  1  Ph.  244, 
263,  264,  267;  Carter  v.  Williams, 
L.  B.,  9  Eq.  678;  Fatman  y. 
Harland,  17  Ch.  D.  366—368. 

is)  Selliek  v.  Trevor,  11  M.  & 
W.  722;  FhiUips  v.  Caldeleugh, 
L.  B.,  4  Q.  B.  169;  Smith  y. 
Robinson,  13  Ch.  D.  148. 
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assume  to  be  tnie  that  which  the  vendor  knows,  or  miiBt 
be  taken  to  know,  to  be  untrue,  the  above  enactment  will 
not  preclude  the  purchaser  from  making  objections  to 
the  title  arising  from  the  disooveiy  of  the  untruth  of 
that,  of  which  he  was  required  to  assume  the  truth  (A). 
It  is  also  considered  that  the  above  enactment  will  Sappneaion 
afford  no  protection  to  a  vendor,  who  has  misrepre-  ^^^  ^ 
sented  (h)  or  suppressed  a  fact  known  to  him  material  to 
the  title  (*).     It  may  here  be  stated  that  a  vendor  and 
his  solicitor  are  not  bound  to   answer  a  requisition, 
whether  there  is  to  the  knowledge  of  the  vendor  or  his 
solicitor  any  settlement,  deed,  fact,  omission  or  incum- 
brance affecting  the  property  not  disclosed  by  the  ab- 
stract {k).    The  above  enactment  does  not  seem  to  inter-  Common  mia- 
fere  with  the  jurisdiction  of  the  Court  to  afford  relief  fraudT 
from  an  agreement  entered  into  under  a  mistake  com- 
mon to  both  parties  (/),  or  to  protect  a  purchaser  against 
fraudulent  conduct  on  the  part  of  the  vendor  (m). 

A  most  important  question  arising  upon  the  above  Isaporoluuer 
enactment  is  whether,  in  the  absence  of  any  misrepre-  Swm  raiang 
sentation  or  suppression  of  facts  on  the  part  of  the  objectiona 
vendor,  and  when  there  has  been  neither  common  mis- 
take nor  fraud,  a  purchaser  is  thereby  precluded  from 
TTfiftlciTig  objections  on  account  of  defects  in  the  title 
prior  to  the  time  prescribed  by  law  or  stipulated  for 
commencement  of  title,  which  he  may  discover  through 
information  derived  from  other  sources  than  the  vendor. 
It  is  submitted  that,  in  the  absence  of  any  of  the  cir- 
cumstances specified,  the  above  enactment  will  preclude 
a  purchaser  from  making  objections  on  account  of  such 

(A)  SwneU  t.  Baker,  L.   B.,  (/)  Jone$  v.  Clifford,  3  Ch.  D. 

20  Eq.  50 ;  Be  BanUUr,  Broad  v.  779.   See  Cooper  v.  Phibbt,  L.  R., 

MunUm,  12  Gh.  D.  131.  2  H.  L.  149. 

(»)  Edwarda  t.  Wiekwar,  L.  R.,  (m)  Bdwardt  v.  McLeay,  CJoop. 

1  Eq.  68.  C.  C.  308  ;   2  Sw.  287  ;  Hart  y. 

(it)  Be  lord  and  Hill,  10  Ch.  D.  Swaine,  7  Ch.  D.  42.    Aa  to  what 

366.  JB  fraud,  see  Joiiffe  ▼.  Baker,  11 

Q,  B.  D.  266,  260,  271,  275. 
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defects,  which  he  may  bo  discover.  The  Act  first  pro- 
vides that  a  purchaser  shall  not  require  the  production, 
&c.  of  any  deed,  will  or  other  dociiment  dated  or  made 
before  the  time  prescribed  by  laity  or  stipulated^  for  com^ 
mencement  of  the  title,  and  then  goes  on  ^'  nor  shall  he 
require  any  information,  or  make  any  requisition,  objec' 
tion,  or  inquiry,  with  respect  to  any  such  deed,  will,  or 
document,  or  the  title  prior  to  that  time"  As  we  have 
seen  (n),  similar  words  in  stipulations  contained  in  con- 
tracts made  before  the  Act  have  been  considered  to  be 
sufficient  to  exclude  the  purchaser's  right  to  object  on 
account  of  defects  which  he  has  found  out  from  other 
sources  than  the  vendor  (o).  It  has  been  clearly  held 
that  a  stipulation,  that  the  purchaser  shall  accept  the 
title  shown  without  objection,  is  a  lawful  stipulation  {p). 
And  the  provisions  of  the  above  enactment  are  to  be 
construed  in  the  same  way  as  stipulations,  similar  thereto, 
contained  in  contracts  made  independently  of  the  Act  (q). 
Messrs.  Wolstenholme  and  Turner  in  their  work  on 
the  Conveyancing  Acts  (r)  state  that  the  above  enact- 
ment does  not  affect  the  purchaser's  right  to  object  to 
the  earlier  title  if  he  can  show  it  to  be  defective  aliunde. 
From  what  has  been  stated  above,  it  will  be  seen  that  the 
writer  is  compelled  to  differ  from  those  learned  gentle- 
men. His  reasons  for  not  concurring  in  their  proposi- 
tion are  given  at  length  in  Appendix  A.,  post. 

With  regard  to  the  question,  how  far  the  recital  of 
one  document  in  another  is  evidence  of  the  recited  do- 
cument, it  may  be  stated  that  a  recital  of  a  document 
in  a  deed  operates  as  an  admission  of  the  existence  and 
due  execution  of  the  recited  document  by  a  party  to  the 
deed  containing  the  recital,  who  has  executed  and  taken 


(n)  Antetja.  37. 

(o)  See  1  Day.  Free.  Conv.  543, 
608,  n.  (/),  4th  ed. ;  1  Dart,  V.  & 
P.  163. 

(p)  Hume  T.  Bentley^  6  De  G. 
&  8.  520 ;  WaddeUy.  Wolfe,  L.  R., 


9  Q.  B.  515,  619;  Jones  y.  Clifford, 
3  Ch.  D.  779, 790 ;  Best  v.  Samand, 
12  Ch.  D.  1. 

(q)  See  sub-sect.  11,  below. 

(r)  P.  16, 2nded. ;  p.  20,  Srded. 
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some  benefit  tuider  that  deed,  and  persons  deriving  title 
under  him  (a).  But  the  recital  of  a  document  in  a  deed 
is  not,  generally  speaking,  any  evidence  of  the  existence 
or  execution  of  the  recited  document,  or  of  its  contents, 
as  against  other  persons  {t).  And,  even  against  parties 
to  the  deed,  the  recital  is  not  evidence  of  any  part  of 
the  contents  of  the  recited  document,  except  so  much 
thereof  as  is  recited  (w).  But  if  it  has  been  proved  MaybeeW- 
that  a  document  recited  in  a  deed  has  been  lost,  the  proof  of  loss, 
recital  may  be  good  secondary  evidence  of  the  lost  do- 
cument, when  there  has  been  long  iminterrupted  pos- 
session in  accordance  therewith  {x). 

As  to  how  far  recitals  of  facts  are  evidence,  see  sect. 
2,  rule  2,  of  the  Vendor  and  Purchaser  Act  1874,  and 
the  notes  thereto,  ante,  p.  8. 

It  will  be  observed  that  the  above  enactment  binds  the  Aa  to  what 
purchaser  to  assume,  unless  the  contrary  should  appear,  u  required  to' 
that  every  document  recited  in  the  abstracted  instru-  afi^uiae. 
ments  was  duly  executed  by  all  necessary  parties  and 
perfected,  if  and  as  required,  by  fine,  recovery,  acknow- 
ledgment, inroLnent  or  otherwise.    It  does  not  therefore 
affect  the  rule  that  a  vendor  cannot  bind  a  purchaser  to 
assume  that  which  the  vendor  knows,  or  must  be  taken 
to  know,  to  be  untrue  (y).     If  then  any  defect  in  the 
title  is  caused  by  the  want  of  execution,  inrolment,  ac- 
knowledgment or  other  matter  necessary  to  the  perfect- 
ing of  a  recited  document,  and  the  defect  is  within  the 
knowledge  of  the  vendor,  the  purchaser  will  be  able  to 
object  to  the  title. 

(4.^  Where  land  sold  is  hold  by  lease  (not  including  under- 
lease}, the  purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  lease  was  duly  granted ;  and,  on  production  of  the  re- 

(«)  Burnett  ▼.  Lynch,  5  B.  &  C.  (u)  GiUett  t.  Ahbot^  7  A.  &  E. 

6S9,  601  ;  Bringloe  v.  Goodwn,  5  783. 

Bing.  N.  G.  738.  (xSMoulton  y.  Edwards,  1  De 

(0  MouUon  ▼.  Edwards,  1  De  G.,  F.  &  J.  246,  252. 

G.,  F.  &  J.  246,  261;   Burton,  {^)  Re  Banister,  Broad  Y,MunUm, 

Camp.  pi.  480.  12  Gh.  D.  131,  143. 
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ceipt  for  the  last  payment  due  for  rent  imder  the  lease  before 
the  date  of  actual  completion  of  the  purchase,  he  shall  assume, 
unless  the  contrary  appears,  that  all  the  covenants  and  pro- 
visions of  the  lease  have  been  duly  performed  and  observed  up 
to  the  date  of  actual  completion  of  the  purchase. 

See  sect.  2  (ii.),  ante^  p.  27,  as  to  the  meaning  of  the 
tena  land  in  the  above  enactment. 

As  to  objections  to  the  title  of  the  lessor,  see  sect.  2, 
rule  1,  of  the  Vendor  and  Purchaser  Act  1874,  and  the 
notes  thereto,  antej  p.  4. 

The  previoiiB  Before  the  above  enactment  came  into  operation,  the 
purchaser  of  a  lease,  in  the  absence  of  stipulation  to  the 
oontraiy,  had  a  right  to  require  proof  that  the  cove- 
nants  and  conditions  contained  therein  had  been  duly 
performed  and  observed ;  as,  if  they  had  not,  the  lease 
might  have  become  void  or  voidable  under  the  proviso 

GominoTi  f orm  for  re-entry  on  breach  of  covenant  (s).  It  was  usual 
^  ^^'  however  to  stipulate  that  the  production  of  a  receipt 
for  the  last  payment  of  rent  accrued  previously  to  the 
completion  of  the  purchase  should  be  conclusive  evidence 
that  aU  the  covenants  and  conditions  in  the  lease  had 
been  performed  and  observed  up  to  the  completion  of 
the  purchase  (a). 

Receipt  of  Beceipt  of  rent  by  a  landlord  is  a  waiver  of  f  orf  ei- 

a^aiverof  ture  for  breaches  of  covenant  which  have  occurred  and 
forfeit;iire.  been  brought  to  his  notice  (6)  before  the  rent  became 
due  ((?):  but  it  is  not  a  waiver  on  account  of  subsequent 
breaches  (rf).  When  therefore  the  breach  was  a  con- 
tinuing one,  the  landlord,  before  the  1st  January  1882  (c), 
might  at  any  time  determine  the  lease  under  a  proviso 
for  re-entry  on  breach  of  covenant,  since  the  receipt  of 

{z)  1  Dav.  Preo.  Gonv.  536,  4th  {e)  Bridget  y.  Longfnany  24  Bear, 

ed.     See  Wms.  R.  P.  413—421.        27,  30  ;  Davenport  ▼.  Tfu  Queen, 

(a)  1  Dav.  Prec.  CJonv.  637,  624,       3  App.  Gas.  1 16. 

4th  ed.    See,  however,  p.  648  for  {d)  Marth  v.  Curteyt^  Cro.  Eliz. 

another  form.     1  Dart,  Y.  &  P.  628.     See  3  Rep.   66 ;   Price  v. 

169.  JForicoodf  4  H.  &  N.  612. 

[b)  FmnafiiU  pffse,  3  Rep.  64.  {e)  See  sect.  14,  below. 
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rent  was  only  a  waiver  of  forfeiture  up  to  the  time  when 
the  rent  became  due  (/). 

The  production  then  of  the  last  receipt  for  rent  is  Prodnction  of 
good  evidence  of  waiver  of  forfeiture  on  account  of  prior  J^?^^^^^* 
breaches  of  covenant,  of  which  the  landlord  has  had 
notice ;  but  it  is  not  any  evidence  of  waiver  as  to  breaches 
occurring  between  the  time  when  the  rent  became  due 
and  the  completion  of  the  purchase.  The  above  enact- 
ment and  the  old  common  form  of  stipulation^  however, 
both  provide  that  the  last  receipt  for  rent  is  to  be  taken 
to  be  evidence  of  the  observance  of  the  covenants  during 
that  period  as  well  as  before  it. 

A  purchaser  of  a  lease  under  a  stipulation  in  the  above  Bull  v. 
common  form  has  been  compelled  to  take  the  title  in  a  -^"'^^'*'- 
suit  by  the  vendor  for  specific  performance,  although  the 
property  held  by  the  lease  was  in  a  dilapidated  condi- 
tion, which  was  a  continuing  breach  of  a  covenant  to 
repair  contained  in  the  lease  (g).     For  it  was  held  that, 
the  purchaser  having  consented  to  the  above  stipulation, 
the  production  of  the  last  receipt  for  rent  would  amount 
to  a  waiver  on  his  part  of  any  objection  as  to  the  state 
of  repairs  of  the  property  (A).     But  a  vendor  of  a  lease,  Boweii  r. 
who  had  made  a  stipulation  that  possession  under  the  -*^v*<^- 
kase  should  be  deemed  conclusive  evidence  of  the  due 
performance,  or  sufficient  waiver,  of  any  breach  of  the 
covenants  in  the  lease  up  to  the  completion  of  the  sale, 
was  not  allowed  to  avail  himself  of  the  condition,  when 
he  had  committed  a  wilful  breach  of  covenant  after  the 
contract  («).     In  a  recent  case  (A)  a  purchaser  contracted  Zawrier.Zee8. 
to  buy  a  lease  under  conditions  that  the  production  of 
the  last  receipt  for  rent  paid  should  be  taken  as  conclu- 

(/)  Do$  d.  Muston  r.  Gladwin,  {h)  S.  C,  32  Beav.  618. 

6  Q.  B.  953;  Doe  d.  Baker  r,  (•)  Bovdl  v,  KiffhtUy,  21  Bear, 

Jonet,  6  £x.  498;  WmB.  R.  P.  331.    Seepp.  335,  336,aiidXaurttf 

416.  T.  Leea,  14  Ch.  D.  249,  265,  260. 

is)  Bull  V.  Eutchcn$^  32  Beav.  {k)  Lawrie  v.  LeeM,  14  Ch.  D. 

615.  249  ;  7  App.  Cas.  19. 
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sive  evidence  of  the  due  and  satisfactory  performance  of 
the  lessee's  covenants  contained  in  the  lease,  or  the 
waiver  of  any  breaches  of  the  same  covenants  up  to  the 
time  of  the  completion  of  the  purchase,  whether  the 
lessor  should  be  cognizant  of  such  breaches  (if  any)  or 
not ;  and  that  he  should  be  deemed  to  have  bought  with 
full  notice  of  the  contents  of  the  lease  sold  and  of  the 
state  of  the  property.  A  decree  for  specific  performance 
was  made  in  an  action  between  the  purchaser  and  the 
vendor,  and  an  inquiry  directed,  whether  a  good  title 
{L  e.  a  good  title  according  to  the  contract  (/) )  could  be 
made.  The  purchaser,  after  having  agreed  to  the  above 
conditions,  was  not  allowed,  upon  the  inquiry  as  to  title, 
to  object  to  the  title  because  breaches  of  covenant  had 
been  committed,  although  they  might  have  been  con- 
tinuing breaches,  when  he  had  raised  no  objection  to  the 
decree  for  specific  performance. 

Difference  be-  It  will  be  seen  from  the  above  cases  that  the  old 
BtipSation^^^  common  form  of  stipulation  not  only  relieved  the  vendor 
and  the  above  from  the  obligation  of  proving  that  the  covenants  had 
^ '  been  duly  observed,  but  also  prevented  the  purchaser 
from  objecting  to  the  title  on  the  ground  that  a  breach 
of  covenant  had  been  committed.  It  is  considered  that 
the  above  enactment  merely  relieves  the  vendor  from 
the  obligation  of  producing  any  evidence  of  the  obser- 
vance of  the  covenants,  except  the  last  receipt  for  rent ; 
and  does  not  prevent  him  from  objecting  to  the  title  on 
the  ground  of  breewh  of  covenant.  For  it  merely  pro- 
vides that  he  shall  assumef  unless  the  contrary  shall  appear^ 
that  the  covenants  have  been  duly  observed.  It  may 
therefore  often  be  advisable  in  settling  conditions  of  sale 
of  leaseholds  on  behalf  of  a  vendor  to  insert  the  old 
common  form  of  stipulation  instead  of  relying  on  the 
Act.  But  it  is  considered  that,  if  a  breach  of  covenant 
has  been  committed  to  the  knowledge  of  the  vendor,  he 

(0  S,  C,f  7  App.  Gas.  32. 
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must  give  the  purchaser  fair  notice  of  that  fact  (m).  For 
a  purchaser  will  not  be  bound  by  a  condition  that  some 
particular  piece  of  evidence  shall  be  conclusive  evidence 
of  some  fact  or  matter,  if  the  vendor  has  omitted  to 
state  fairly  circumstances  within  his  knowledge  material 
to  that  fact  or  matter  (w). 

The  present  condition  of  the  law  as  to  forfeiture  upon  Preaent  law 
breach  of  covenant  renders  the  fact  that  there  is  a  con-  "i^^^" 
tinuing  breach  of  covenant  a  less  serious  objection  to 
title  than  it  was  prior  to  the  1st  January  1882.  For  a 
landlord  cannot  now  enforce  a  right  of  re-entry  upon 
breach  of  covenant  until  the  conditions  of  the  14th  sec- 
tion of  this  Act  have  been  complied  with  (o). 

(5.)  Where  land  sold  is  held  by  underlease,  the  purchaser  shall 
assume,  unless  the  contrary  appears,  that  the  underlease  and 
every  superior  lease  were  duly  granted ;  and,  on  production  of 
the  receipt  for  the  last  payment  due  for  rent  under  the  under- 
lease before  the  date  of  actual  completion  of  the  purchase,  he 
shall  assume,  unless  the  contrary  api>ears,  that  all  the  covenants 
and  provisions  of  the  underlease  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the  {>urchase, 
and  further  that  all  rent  due  under  every  superior  lease,  and  all 
the  covenants  and  provisions  of  everj'  superior  lease,  have  been 
paid  and  duly  performed  and  observed  up  to  that  date. 

See  sect.  2  (ii.),  ante,  p.  27,  as  to  the  meaning  of  the 
term  land  in  the  above  enactment. 

As  to  objections  to  the  title  of  the  grantor  of  the 
underlease,  see  sub-sect.  1,  anfe,  p.  29,  and  sect.  2,  rule  1, 
of  the  Vendor  and  Purchaser  Act  1874,  antcj  p.  4,  and 
the  notes  to  those  enactments. 

Before  this  Act  took  effect,  the  purchaser  of    an  Thepreriooc 
underlease,  in  the  absence  of  special  stipulation,  had  a 
right  to  require  the  title  to  the  leasehold  reversion; 
although,  after  the  year  1874,  he  could  not  call  for 

(m)  See  LawrU  v.  Zcet,  14  Ch.  (n)  DrytdaU  r.  Maet,  5  De  O., 

B.  249,  257,  259 ;  1  I>art,  Y.  &      M.  ft  G.  103. 
P.  169.  (o)  See  below. 


46  Stat.  44  &  45  Vicr.  c.  41. 

the  title  to  the  freehold  {p).  He  had  a  right  therefore 
to  be  satisfied  that  the  underlease,  which  he  proposed  to 
purchase,  and  every  superior  lease,  were  not  subject  to 
forfeiture  for  breach  of  coyenant.  The  vendor  however 
usually  stipulated  that  the  production  of  the  receipt  for 
the  last  payment  of  rent  due  under  the  underlease  prior 
to  the  completion  of  the  sale  should  be  conclusive  evi- 
dence that  all  covenants,  conditions  and  agreements  con- 
tained in  leases  superior  to  the  iinderlease  as  well  as 
in  the  underlease  itself  had  been  duly  performed  and 
observed  up  to  the  completion  of  the  purchase  {q).  As 
to  the  difference  between  the  effect  of  this  stipulation 
and  that  of  the  above  enactment,  see  the  notes  to  the 
previous  sub-section,  antey  p.  44. 

Evidence  of         The  production  of  the  receipt  for  rent  due  under  the 
leitore.  underlease  is  good  evidence  of  the  waiver  of  forfeiture 

on  account  of  breaches  of  covenants  contained  in  the 
imderlease  which  have  occurred  and  been  brought  to 
the  notice  of  the  landlord  before  the  rent  became 
due  (r).  But  it  is  of  course  no  evidence  of  waiver  of 
forfeiture  on  account  of  breaches  of  covenant  contained 
in  any  superior  lease. 

WHether  The  title  to  an  imderlease  now  commences  with  the 

Tenants  in       underlease  itself  (s),  and  the  purchaser  is  not  to  make 
superior  lease  ^^y  objection  with  respect  to  the  title  prior  to  the  time 

nowanobjec-        •'J  -     .  <i       v        -r 

tion  to  title  P  of  commencement  of  title  {t).  It  would  seem  therefore 
that  the  purchaser  of  an  imderlease  would  not  now  be 
able  to  object  to  the  title  on  the  ground  that  a  breach  of 
a  covenant  contained  in  a  superior  lease  had  been  com- 
mitted and  not  waived,  if  the  vendor  had  been  unaware 
of  that  fact,  although  the  purchaser  might  have  dis- 
covered it  from  other  sources  (w). 

(p)  Ante,  pp.  4 — 8.  U)  Ante,  p.  29. 

{g)  1  Day.  Free.  Conv.  697,  U)  Ante,  pp.  31,  40. 

4th  cd.  (u)  See  ante,  pp.  39,  40. 

(r)  Ante,  p.  42. 
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(6.) 'On  a  sale  of  any  propeity,  the  expenses  of  the  production 
and  mspection  of  all  Acts  of  Parliament,  inclosure  awards,  re- 
cords, proceeding  of  courts,  court  rolls,  deeds,  wills,  probates, 
letters  of  administration,  and  other  documents,  not  in  the  Ten- 
dor's  possession,  and  the  expenses  of  all  journeys  incidental  to 
such  production  or  inspection,  and  the  expenses  of  searching 
for,  procuring,  making,  verifying,  and  producing  all  certificates, 
declarations,  evidences,  and  information  not  in  the  vendor's  pos- 
session, and  all  attested,  stamped,  office,  or  other  copies  or  abstracts 
of,  or  extracts  from,  any  Acts  of  Parliament  or  other  documents 
aforesaid,  not  in  the  vendor's  possession,  if  any  such  production, 
inspection,  journey,  search,  procuring,  making,  or  verifying  is 
required  by  a  purchaser,  either  for  verification  of  the  abstract, 
or  for  any  other  purpose,  shall  be  borne  by  the  purchaser  who 
requires  the  same ;  and  where  the  vendor  retains  possession  of 
any  document,  the  expenses  of  making  any  copy  thereof,  attested 
or  unattested,  which  a  purchaser  requires  to  be  delivered  to  him, 
shall  be  borne  by  that  purchaser. 

See  sect.  2  (i.,  xii.,  xiii.,  xvi.),  as  to  the  terms  property j  Meaning  of 
eriY/,  insirumenfj  document^  in  the  above  enactment.  tenns. 

The  above  enactment  relates  to  two  subjects ;  (1)  the  Subject  of 
expense  of  examining  certain  evidence  of  title,  which  is  ®^^**^*-  ^• 
not  delivered  to  the  purchaser  on  completion,  and  (2) 
the  expense  of  procuring  certain  evidence  of  title,  which 
is  to  be  delivered  to  the  purchaser  on  completion. 

Before  the  above  enactment  took  effect,  the  law  stood  Th«  previons 
as  follows  : — ^For  the  purpose  of  verif^'ing  the  abstract, 
the  vendor  was  boimd  to  produce  the  title  deeds,  both 
those  in  his  own  possession  and  those  of  which  he  had 
a  covenant  for  production  only  {x) ;  and  he  might  pro- 
duce them  either  at  his  own  residence,  or  near  the  land 
sold,  or  in  London  (y).  The  purchaser  paid  the  expense 
of  any  journey  necessary  for  the  inspection  of  the  deeds 
so  produced  (s).  The  vendor  however  might  also  per- 
form his  obligation  by  procuring  the  purchaser  inspec- 
tion of  the  deeds  at  some  other  place.  In  this  case,  if 
the  expense  of  any  journeys  undertaken  by  the  pur- 
chaser or  his  solicitor  for  the  purpose  of  inspecting  the 

Ix)  Rippingall  y.  LUtyd,  2  Nev.  (y)  Sugd.  V.  &  P.  429;  1  Dart, 

k  Man.   410,   419:    Southhy  v.  V.  &  P.  407. 

Hutt,  2  My.  &  Or.  207,  214,  216;  {z)  Sngd.  V.  &  P.  430;  Dart, 

Sngd.  V.  i  P.  431.  V.  A  P.  407. 


48  Stat.  44  &  45  Vicr.  c.  41. 

title  deeds  exceeded  the  expense  which  would  have  been 
incurred,  had  the  deeds  been  produced  at  one  of  the 
places  above  specified,  the  vendor  had  to  pay  the  addi- 
tional expense  (a). 

The  vendor  was  also  bound  to  procure  at  his  own  ex- 
pense,  for  the  purpose  of  Terifying  the  abstract,  office 
copies  of  or  extracts  from  all  documents  of  title,  of 
which  the  originals  could  not  be  produced,  as  in  the 
ease  of  wills,  records  and  Acts  of  Parliament  (b).  He 
was  also  bound  to  furnish  at  his  own  expense  all  other 
evidence  necessary  to  complete  the  title,  like  certificates 
of  baptism,  marriage  or  burial,  and  statutory  declara- 
tions  as  to  pedigree  or  other  matters  (c).  Upon  the 
completion  of  the  purchase,  all  office  copies  and  other 
documentary  evidence  so  procured  by  the  vendor  were 
delivered  to  the  purchaser  as  muniments  of  title  and 
became  his  property  (rf) ;  unless,  indeed,  it  had  been 
agreed  that  the  vendor  should  retain  the  muniments  of 
title. 
Purchaser's         On  sales  made  before  the  1st  January  1832,  the  ven- 

tefted'oopies.  ^^^j  ^  ^®  ^^^  unable  to  hand  over  the  title  deeds  to 
the  purchaser,  or  retained  them  from  any  other  cause, 
was  bound  to  deliver  to  the  purchaser  at  his  own  ex- 
pense attested  copies  of  such  of  the  deeds  as  were  neces- 
sary to  make  a  good  title,  except  documents,  like  copies 
of  court  rolls  and  instruments  on  record,  of  which  the 
purchaser  could  always  obtain  good  evidence  himself  (e). 
The  purchaser  in  fact  had  a  right  to  be  furnished  at  the 
vendor's  expense  with  attested  copies  of  all  deeds,  of 
which  he  might  require  a  covenant  for  the  produc- 
tion (/).  And  the  rule  as  to  the  delivery  of  attested 
copies,  and  their  expense,  was  not  altered  by  sect.  2  of 

(a)  Sharp  v.  Foffe,  Sagd.  V.  &  (e)  Dare  v.  Tucker^  6  Vee,  460 ; 

P.  430 ;  Suffhet  y.  IFynney  8  Sim.  BoughUm  y.  JeweU,  15  Vee.  176  ; 

85  ;  1  Dart,  V.  &  P.  408.  Cooper  y.  Emery ^  1  Ph.  388;  Sugd. 

Sugd.  V.  &  P.  431.  V.  &  P.  34,  446—460. 

Sugd.  V.&P.  417, 420,  431.  (/)  Sugd.  V.  &  P.  446—460, 


(4)  Sugd.  V.  &  P.  431.  V.  &  P.  34,  446—460. 

ie)  Sugd.  V.  &P.  417, 420,  431.  (/)  Sugd.  V.  &  P. 

\d)  Sugd.  y.  k  P.  448;  1  Day.      453.    See  ante^  p.  12. 


Preo.  CSony.  555,  4th  ed. 
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the  Vendor  and  Purchaser  Act  1874  (^),  which  threw 
the  expense  of  covenants  for  the  production  of  deeds 
upon  the  purchaser. 

The  yendor  however  usuallj  stipulated  that  the  pur-  Veutl  Btipa« 
chaser  should  bear  the  expense  of  the  production  and  expense  of 
inspection  of  all  evidence  of  title  not  in  the  vendor's  ©▼ide""^- 
possession,  of  all  copies  of  and  extracts  from  documents 
and  of  all  other  evidence  not  in  the  vendor's  possession 
required  for  the  purpose  of  verifying  the  abstract,  of 
all  journeys  necessarily  undertaken  by  the  purchaser 
or  his  solicitor  for  the  above  purposes  and  of  all  attested 
copies  of  documents  of  title  which  he  might  require  (A). 

The  above  enactment  renders  it  unnecessary  for  the  Effect  of  the 
vendor  to  make  any  express  stipulation  oa  to  the  expense  nient. 
of  procuring,  producing  or  examining  any  evidence  of 
title  not  in  his  own  possession,  or  of  attested  copies  of 
documents,  which  the  purchaser  may  require  to  be  de- 
livered to  him. 

The  following  is  a  short  summary  of  the  matter : —  Short  ■om- 
The  expense  of  the  examination  of  all  evidence  of  title  "•'y* 
in  the  possession  of  the  vendor  or  produced  by  him  at 
the  proper  place  (t)  always  fell  and  still  falls  by  law 
upon  the  purchaser  (A).  Before  the  above  enactment 
came  into  operation,  the  vendor  was  bound  by  law  to 
pay  the  expense  of  procuring  all  evidence  of  title  not  in 
his  own  possession,  the  extra  expense  of  the  examination 
of  all  evidence  of  title  not  produced  by  him  at  the 
proper  place,  and  the  expense  of  all  attested  copies  of 
documents,  to  which  the  purchaser  was  entitled.  Since 
this  Act  took  effect,  all  these  expenses  fall  by  law  upon 
the  purchaser.  The  piurcha^er  therefore,  in  the  absence 
of  stipulation  to  the  contrary,  now  has  to  bear  all  the 
expense  which  may  be  incurred  in  examining  all  evidence 

is)  Stat.  37  &  38  Yict.  c.  78,       555,  609,  4th  ed. 
1.  2,  r.  4,  ante^  p.  14.  (i)  Ante^  p.  47. 

(A)  1   Day.  froo.   Gonv.  506,  (k)  Ante,  p.  47. 

W.C.  B 
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of  title,  which  he  may  require,  in  procuring  all  evidence 
of  title  required  by  him,  which  is  not  in  the  vendor's 
possession,  and  in  making  any  attested  copies  of  docu- 
ments, which  he  may  require  to  be  delivered  to  him. 


The  prenouB 
law. 


(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or 
more  lots,  held  wholly  or  partly  under  the  same  title,  shall  not 
have  a  right  to  more  than  one  abstract  of  the  common  title, 
except  at  his  own  expense, 

See  sect.  2  (i.),  ante,  p.  27,  as  to  the  meaning  of  the 
term  property  in  the  above  enactment. 

It  is  said  that  the  better  opinion  is  that,  before  the 
above  enactment  took  effect,  a  purchaser  of  more  than 
one  lot,  at  a  sale  of  property  in  lots,  had  a  right,  in  the 
absence  of  stiptdation  to  the  contrary,  to  have  a  separate 
abstract  of  title  delivered  to  him  in  respect  of  every  lot 
he  might  purchase.  It  was  therefore  usual,  upon  the 
sale  of  property  in  lots,  to  make  a  special  stipulation 
similar  in  effect  to  the  above  enactment  (/).  This  is  no 
longer  necessary. 


(8.)  This  section  applies  only  to  titles  and  purchasers  on  sales 
properly  so  called,  notwithstanding  any  interpretation  in  this 
Act  (w*K 

(9.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  contract  of  sale,  and  shall  nave 
effect  subject  to  the  terms  of  the  contract  and  to  the  provisions 
therein  contained. 

Effect  of  the  The  above  enactment  reserves  to  vendors  and  pur- 
m^t  '  chasers  the  power  of  making  a  contract  excluding  the 
application  of  the  3rd  section  of  this  Act,  or  varying  any 
Sales  by  ano-  of  its  terms.  This  is  not  of  much  use  to  purchasers 
at  sales  by  auction,  where  the  conditions  of  sale  are 
always  prepared  by  the  vendor.  In  settling  such  condi- 
tions the  draughtsman  should  consider  whether  the  3rd 
section  of  the  Act  contains  any  provisions  which  it  is 
desirable  to  exclude  or  vary,  and  whether  it  is  desirable 


tion. 


(/)  1  Dart,  V.  ft  P.  126 ;  1  Dar. 
Preo.  Conr.  626,  640,  4th  ed. 


28. 


(m)  See  sect.  2  (viii.),  anU^  p. 
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to  rely  on  the  Act  or  insert  express  stipulations  of  simi- 
lar effect.  It  may  be  remarked  that  conditions  of  sale 
drawn  in  reliance  upon  the  Act  can  convey  the  idea  of 
an  absence  of  stringency,  which  may  perhaps  be  some- 
what deceptive  to  purchasers.  For  the  restrictions 
imposed  by  the  Act  need  not  now  appear  upon  the  face 
of  the  conditions;  whereas  before  the  Act  the  same 
restrictions  were  necessarily  set  out  openly  therein. 
And,  though  everybody  is  taken  to  know  the  law  {n), 
yet  the  judicious  reader  is  aware  that  this  legal  omni- 
science is  attributed  to  mortals  ex  hypothesi  merely;  by  a 
kind  of  legal  fiction  (o).  For  only  after  much  striving 
can  a  man  attain  to  the  understanding  even  of  our 
statutes.  And  purchasers  are  but  men ;  and,  as  has 
been  said  (/>),  in  bidding  for  property  are  influenced 
mainly  by  considerations  of  its  pecuniary  value,  or  of 
the  peculiar  advantages  which  they  hope  to  obtain  from 
its  possession. 

In  the  case  of  an  intended  purchase  by  private  con-  Salee  by  pri- 
tract  however,  the  above  enactment  may  be  of  material  ^* 
aid  to  purchasers.     And,  in  settHng  the  terms  of  such  a 
contract,  the  provisions  of  the  3rd  section  of  the  Act  , 

should  be  carefully  weighed,  and  it  should  be  considered 
whether  it  is  necessary  or  desirable  to  exclude  or  vary 
them. 

The  general  question,  whether  it  is  desirable  to  rely  QuMtion  of 
upon  the  Act  in  settling  the  terms  of  contracts  for  sale,  th/Act?n^^ 
is  one  which  can  only  be  answered  with  reference  to  the  contracta. 
circumstances  of  each  particular  case.     The  draftsman,     . 
who  thoroughly  comprehends  the  scope  of  the  provisions 
of  the  Act,  will  not  find  much  difficulty  in  determining 
when  he  may  safely  leave  the  rights  of  the  party,  for 

(fi)  Bee  Broom'sLegal  Maxims,      Maine's  Ancient  Law,  Ch.  II. 
253,  267,  6ih  ed.  (p)  1  Dar.  Prec.  Cony.  605, 

(o)  Ab   to   leg^   fictions,   see      4tn  cSd. 

£2 


52  Stat.  44  &  45  Vict.  c.  41. 

wHom  he  is  acting,  to  be  determined  by  the  Act,  and 
when  it  is  desirable  that  they  should  be  defined  by  ex- 
press stipulation.  If  however  he  should  in  any  instance 
decide  to  draw  up  express  stipulations  with  regard  to 
'  any  matter  dealt  with  in  this  section,  he  is  advised  to 
insert  in  the  conditions  or  contract  an  express  declara- 
tion that  this  section  shall  not  apply  thereto.  For  it 
appears  from  the  above  enactment  that,  unless  this 
course  be  adopted,  sect.  3  of  this  Act  will  apply  to  the 
contract,  subject  to  the  express  terms  thereof.  And  it 
is  thought  that  the  provisions  of  sect.  3  are  sufficiently 
intricate,  when  incorporated  into  a  contract  without  any 
qualification.  If  they  were  to  be  adopted  with  varia- 
tions, the  result  might  be  bewildering. 

(10.)  This  section  applies  only  to  sales  made  after  the  com- 
mencement of  this  Act. 

That  is,  after  the  31st  December  1881  (q). 

When  a  sale        A  sale  is  made  when  a  binding  contract  for  sale  has 
IS  made.         "been  entered  into  (r). 

(11.)  Nothing  in  this  section  shall  be  construed  as  binding  a 
purchaser  to  complete  his  purchase  in  any  case  where,  on  a  con- 
tract made  independently  of  this  section,  and  containing  stipu- 
lations similar  to  the  provisions  of  this  section,  or  any  of  them, 
specific  |)erformance  of  the  contract  would  not  be  enforced 
against  him  by  the  Court. 

E£Fect  of  sub-      The  effect  of  the  above  enactment  is  that  in  an  action 
"*^*-  "•  for  specific  performance  a  contract,  in  which  the  provi- 

sions of  the  3rd  section  of  this  Act  are  incorporated, 
will  be  construed  in  the  same  way  as  a  contract,  made 
'    independently  of  this  Act,  containing  stipulations  similar 
to  the  provisions  of  that  section. 

Coxistniction        The  principal  rules  of  construction  applied  to  con- 

of  contraotsin 

{q)  Sect.  1,  sub-sect.  2,  anU,  Ly8aghty,£dtoardt,2Ch,'D.i99; 
p.  27.  Sugd.V  .  &  P.  174  f<  9eq,;  Wms. 

(r)8haw  V.  Fatter,  L.   R.,  6      R.P.  171. 
H.  L.  321,  333,  338,  349,  366  ; 
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tracts  between  vendors  and  purchasers  in  actions  for  actions  for 
specific  performance  are  as  follows : —  fOTm^oeT* 

1.  Conditions  depriving  a  purchaser  of  rights  given  i.  Conditiona 
to  him  by  law  must  be  expressed  in  clear  and  unambi-  ^^^ambi^' 
guous  language,  or  they  will  not  be  enforced  (5).  g^oiw. 

2.  Conditions  restricting  the  rights  of  the  purchaser  2.  Conditiong 
will,  in  the  case  of  any  ambiguity,  be   construed  in  favonrofpw- 
favour  of  the  purchaser  (<),  whether  they   be  condi-  chaaer* 
tions  of  sale  by  auction,  or  the  terms  of  a  private  con- 
tract (a). 

3.  The  property  to  be  sold  and  the  nature  of  the  title  3.  Misleading 
thereto  (x)  must  be  accurately  described.    U  the  de-  d««^P'ioiis. 
scription  be  obscure  or  misleading  to  a  person  of  ordi- 
nary apprehension  (y),  the  purchaser  will  not  be  bound 

by  conditions  precluding  objection ;  and,  if  he  have 
been  led  by  the  description  into  a  mistake,  which  is  not 
a  fair  subject  for  compensation,  specific  performance  will 
not  be  enforced  against  him  (z). 

4.  Misrepresentation  or  suppression  of  material  facts  4.  Hisrepre- 
may  be  a  groimd  for  relieving  the  purchaser  from  the  ^^**^^on*of 
specific  performance  of  his  contract  {a).     If  therefore  facts. 

the  vendor  make  any  misrepresentation   as  to  a  fact  Misrepresen- 
within  his  knowledge  material  to  the  title,  the  pur- 
chaser will  not  be  bound  by  a  condition  precluding 
objection  to  the  title ;    and  in  the   case   of  a  well- 
founded  objection,  specific  performance  will  not  be  en- 


(s)  SymoM  V.  James,  1  Y.  &  C. 
C.  C.  487,  490 ;  SeaUm  v.  Mapp, 
2  GoU.  556,  562 ;  Rhodes  v.  Ibbet- 
MOHy  4  De  a.,  M.  &  G.  787; 
Bntmfit  V.  Merton,  3  Jur.,  N.  S. 
1198;  Me  Marsh  and  Earl  Gran- 
ville, 24  Ch.  D.  11,  17,  22,  24. 

{t)  Syinons  ▼.  James,  1  T.  &  0. 
G.  C.  487,  490 ;  Seaton  v.  Mapp, 
2  Coll.  556,  562  ;  Greaves  v.  W^ 
eon,  25  BeaT.  290 ;  Re  Jackson  and 
Oakshott,  14  Ch.  D.  851. 

(m)  Rhodes  ▼.  Ibbetson,  4  De  G., 
H.  k  G.  787,  793. 

(x)  See  Re  Marsh  and  Earl 
GrantiUe,  24  Ch.  D.  11. 


(y)  Smith  V.  Watts,  4  Drew. 
338:  Williams  ▼.  Wood,  16  W.  R. 
1005. 

(z)  Taylor  v.  Martindale,  1  Y.  & 
C.  C.  C.  658,  663  ;  Swaisland  v. 
Learsley,  29  Beav.  430 ;  De-nny  v. 
Hatieoek,  L.  R.,  6  Ch.  1;  Torrance 
V.  BoUon,  L.  R.,  8  Ch.  1 18;  Jones 
V.  Rimmer,  14  Ch.  D.  688  ;  1  Dart, 
V.  &  P.  134—142. 

(a)  See  Edwards  v.  Me  Lea  if. 
Coop.  C.  C.  308,  311 ;  2  Sw.  287, 
289  ;  Re  Banister,  Broad  y.  Mun- 
ton,  12  Ch.  D.  131,  142,  147,  149; 
Joliffe  ▼.  Baker,  11  Q.  B.  D.  255, 
268. 
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Sappression 
of  facts. 


6.  Common 
mistake. 


6.  Krand. 


forced  against  the  purchaser  (6).  The  same  principle 
applies  in  the  case  of  misrepresentation  as  to  a  fact 
otherwise  affecting  the  value  of  the  property  sold ;  for 
example,  as  to  the  rent  at  which  a  part  of  it  has  been 
let  (c).  A  misrepresentation  made  innocently,  without 
any  fraudulent  intent,  may  be  a  good  groimd  for  ore- 
lieving  the  purchaser  from  the  specific  performance  of 
his  contract  (ef).  And  if  the  vendor  suppress  a  fact 
within  his  knowledge  material  to  the  title,  the  pur- 
chaser may  object  to  the  title  on  the  ground  of  a 
defect  caused  by  that  fact,  if  he  discover  it,  notwith- 
standing that  there  be  a  condition  precluding  objec- 
tion to  the  title ;  and  if  his  objection  be  well-founded, 
specific  performance  will  not  be  decreed  against  him  (e). 

5.  The  fact  that  the  contract  has  been  entered  into 
under  a  mistake  common  to  both  parties  may  be  a 
good  ground  for  not  enforcing  specific  performance 
thereof  (/). 

6.  Fraudulent  conduct  on  the  part  of  the  vendor  may 
be  a  ground  for  relieving  the  purchaser  from  his  con- 
tract (^). 


Completion  of  4. — (1.)  Where  at  the  death  of  any  person  there  is  subsisting 
oontraot  after  a  oontx^t  enforceable  against  his  heir  or  devisee,  for  the  sale  of 
death.  the  fee  simple  or  other  freehold  interest,  descendible  to  his  heirs 


{b)  Se  Banister,  Broad  v.  Jf»n- 
ton,  12  Ch.  D.  131.  See  also 
Samett  y.  Baker,  L.  B.,  20  Eq. 
50,  58. 

\c)  Dimniock  v.  Hallett,  L.  B., 
2  Oh.  21.  See  also  Mullens  v. 
MiUer,  22  Ch.  D.  194. 

(rf)  Re  Banister,  Broad  y,  Mun- 
ton,  12  Ch.  D.  131.  Bat  no 
compensation  will  be  given  for 
an  error  caused  by  an  innocent 
misrepresentation  in  an  action  for 
compensation  brought  after  com- 
pletion  of  the  contract  by  convey' 
ance;  Joliffe  v.  Baker,  11  Q.  B.  D. 
255,  see  p.  268. 

(«)  Drysdale  v.  Mttee,  5  Be  G., 
M.  &  G.  103  :  JFarde  y.  Dickson, 
5  Jur.,  K.   S.    698;  Jackson  y. 


Whitehead,  28  Beav.  154,  159; 
Edwards  y.  Jfickwar,  L.  B.,  1  Eq. 
68 ;  Mostyn  y.  West  Mostyn  Coal 
and  Iron  Co,,  1  C.  P.  D.  145. 

(/)  Jones  y.  Clifford,  3  Ch.  D. 
779. 

iff)  See  Edwards  y.  McLeay, 
Coop.  308 ;  2  Sw.  287 ;  Hart  y. 
Swaine,  7  Ch.  D.  42  ;  Joliffe  y. 
Baker,  11  Q.  B.  D.  255.  The 
question  raised  in  these  cases  was 
of  relief  or  compensation  to  a 
purchaser  after  completion  of  the 
contract  by  conveyance,  A  fortiori, 
proof  of  fraud  is  a  good  defence 
to  an  action  for  specific  perform- 
ance. See  Be  Banister,  Broad  y. 
Munton,  12  Ch.  P.  131. 
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general,  in  any  land,  his  personal  representatiyes  sliaU,  by  yirtae 
of  this  Act,  have  power  to  conyey  the  land  for  all  the  estate  and 
interest  yested  in  him  at  his  death,  in  any  manner  proper  for 
giying  e£Fect  to  the  contract. 

(2. )  A  conyeyance  made  under  this  section  shall  not  affect  the 
benencial  rights  of  any  person  claiming  under  any  testamentary 
disposition  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the  com* 
mencement  of  this  Act  {h). 

See  sect.  2  (ii.,  v.),  ante^  pp.  27,  28,  as  to  the  terms 
landy  convey^  conveyance  in  the  above  section. 

Before  the  above  seotion  came  into  ox>eration,  when  a  The  preyioiifl 
man  contracted  to  sell  land,  of  which  he  was  seised  for  ^' 
an  estate  of  inheritance,  and  died  before  the  completion 
of  the  contract  by  payment  of  the  purchase-money,  the 
legal  estate  in  the  land  descended  to  his  heir,  if  he  died 
intestate  (i),  or  passed  to  his  devisee,  if  he  should  have 
devised  it  by  his  will  {k).  It  was  necessary  therefore, 
upon  the  completion  of  the  contract,  for  the  heir  or 
devisee  of  the  deceased  vendor  to  make  a  conveyance 
to  the  purchaser.  This  the  heir  or  devisee  was  bound 
to  make  in  the  case  of  a  valid  contract,  as  he  was  then 
held  to  be  a  trustee  for  the  purchaser  (/).  But,  as  the 
vendor's  executor  is  the  proper  person  to  receive  pay- 
ment of  the  purchase-money  (m),  it  was  necessary  that 
he  should  concur  in  order  to  acknowledge  the  receipt 
thereof  and  release  the  estate  from  any  lien  for  unpaid 
purchase-money  («). 

The  piuxjhaser  could  enforce  his  right  to  have  the  Bemedyof 
contract  completed  and  a  conveyance  made  to  him  by  ^or,^^n? 
an  action  for  specific  performance  against  the  heir  or  veyMice. 
devisee  and  the  executor  of  the  vendor  (o).    And,  when 
a  decree  for  specific  performance  was  made,  any  party 
to  the  action  might  be  declared  to  be  a  trustee,  and  the 

(A)  After  the  Slst  Beo.  1881 ;  (/)  Lytaght  y.  Edwards,  2  Ch. 

■ect.  1,  sab-sect.  2,  ante,  p.  27.  B.  499,  506—610. 

(i)  Morffmn   t.   Swansea    Urban  (m)  Eaton  t.  Sanxter,  6  Sim. 

Sanitary  AuthorUy,  9  Ch.  B.  682.  617. 

(*)  Lyaaght  T.  Edwards,  2  Ch.  («)  Wm«.  B.  P.  467. 

B.  499.  (o)  Sugd.  Y.  &  P.  201. 
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estate  vested  in  him  might  be  vested  in  or  conveyed  to 
the  purchaser  under  the  jurisdiction  conferred  by  the 
Trustee  Act  1850  (p).  The  purchajser  might  by  this 
means  obtain  a  conveyance,  although  the  heir  or  de- 
visee of  the  vendor  were  a  lunatic  (^),  or  an  infant  (r), 
or  out  of  the  jurisdiction  of  the  Court  (5),  or  although 
the  vendor  had  died  intestate  without  an  heir,  or  al- 
though it  should  not  have  been  known  who  was  his 
heir  or  devisee  {fj.  In  any  of  the  above  cases  the  Court 
might  make  an  order  vesting  the  estate  of  the  heir  or 
devisee  in  the  purchaser,  or  might  appoint  a  person  ta 
oonvey  all  the  estate  of  the  heir  or  devisee  (t/). 

Ab  to  obtain-  When  the  contract  had  been  executed  by  payment  of 
^er  the  ^^^  purchase-money,  an  order  might  be  obtained  dealing 
'^53?'®®  A*^'.  with  the  estate  of  the  heir  or  devisee  of  a  deceased  ven- 

1860,  without    _  1 ,     i  i     ii  1  <.  i»  ., 

aotion.  dor,  unable  to  convey  to  the  purchaser  from  any  of  the 

causes  enumerated  above,  upon  petition  under  the  Trus- 
tee Act  1850  (a?),  without  bringing  an  action  for  specific 
performance  (y).  The  same  course  was  available  when 
the  sale  had  been  made  to  a  body  having  powers  to  take 
the  land  sold  compulsorily,  as  in  the  case  of  a  railway 
company  (s) .  But,  unless  the  conversion  of  the  estate  by 
the  contract  into  the  personal  estate  of  the  vendor  were 
clearly  established,  the  Court  would  not  hold  the  heir 
or  devisee  of  a  deceased  vendor  to  be  a  trustee  within 
the  meaning  of  the  Trustee  Act  1850  (a),  so  as  to  make 
an  order  dealing  with  his  estate  upon  petition  under 
that  Act  without  an  action  being  brought;  as  there 
might  always  be  a  question  whether  the  contract  could 
be  enforced  by  an  action  for  specific  performance  (6). 

{p)  Stat.  13  &  14  Vict.  c.  60,  (x)  Stat.  13  &  U  Vict.  c.  60. 

B.  80.    See  sect.  20.  (v)  Re  Cuming,  L.  R.,  6  Gh.  72. 

q)  Sect.  3.  (z)  £e  Rutaell,  12  Jur.,  N.  8. 

r)  Sect.  7.  224;  Jie  Lowry,  L.  R.,  16  Eq.  78. 
^  Sects.  9,  10.  (a)  Stat.  13  &  14  Vict.  o.  60. 

Sect.  16.  See  sect.  2. 
(«)  Sect.  20.  (b)  Jte  Carpenter,  Kay,  418. 


is 


Conveyancing  and  Law  of  Property  Act,  1881.  57 

An  unpaid  vendor  is  not  a  bare  trustee ;  therefore  his  Vendor, 
estate  could  not  vest  on  his  death  in  his  legal  personal  J^^teT^***'^* 
representative  under  the  5th  section  of  the  Vendor  and 
Purchaser  Act  1874,  or  the  48th  section  of  the  Land 
Transfer  Act  1875  (c).  If  however  the  purchase-money 
should  have  been  paid  before  the  vendor's  death,  his 
heir  or  devisee  might  then  have  been  said  to  be  a  bare 
trustee  {d)» 

An  important  question  arising  in  connection  with  the  Boea  vendor's 
above  enactment  is,  whether  the  estate  of  a  man,  who  ^g^  ^  ^g 
has  entered  into  a  contract  for  the  sale  of  land,  passes  personal  re- 
upon  his  death  to  his  personal  representatives  by  virtue 
of  the  30th  section  of  this  Act.     This  is  discussed  below 
in  the  notes  to  that  section.     The  opinion  there  ad- 
vanced is  that,  when  the  contract  for  sale  has  become 
fully  binding  before  the  death  of  the  vendor,  in  conse- 
quence of  a  good  title  having  been  shown,  the  vendor's 
estate  passes  on  his  death  to  his  personal  representatives 
under  sect.  30 ;  but  that,  if  the  vendor  die  before  the 
contract  has  become  fully  binding,  his  estate  passes  to 
his  heir  or  devisee. 

The  latter  event  appears  to  be  what  is  contemplated 
by  section  4.  The  power  conferred  thereby  is  to  arise 
"  when  at  the  death  of  any  person  there  is  subsisting 
a  contract  enforceable  against  his  heir  or  devisee.'^  In 
cases  in  which  all  the  estate  of  a  vendor  passes  to  his 
personal  representatives,  the  contract  can  hardly  be  said 
to  be  "  enforceable  against  his  heir  or  devisee." 

It  will  be  observed  that  the  above  enactment  gives  EflFectof  the 
the  vendor's  personal  representatives  power  to  convey  ^^^  ®°*°*^" 
his  estate  only  in  the  event  of  there  having  subsisted 
at  his  death  a  contract  enforceable  against  his  heir  or 
devisee.    If  therefore  a  purchaser  should  desire  to  take 

{e)  Ante,    p.    17 ;    Morgan    v.  (<f)  See  Lyaaght  y.  Edwards,  2 

Swamea  Urban  Sanitary  Authority ,       Gh.  D.  499,  606,  516 ;  Re  Cuming, 
9  Ch.  D.  682.  L.  R.,  6  Ch.  72. 
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a  oonveyance  under  the  above  enactment,  it  will  be 
material  to  his  title  to  be  able  to  preserve  evidence 
that  a  case  arose  to  confer  this  statutory  power.  For 
imless  the  conditions  specified  in  the  above  enactment 
occurred,  no  power  to  convey  could  arise.  A  written 
contract  duly  signed  {e)  would  no  doubt  be  good  primd 
facie  evidence  that  the  conditions,  upon  which  the  power 
arises,  had  occurred.  In  such  a  case  it  should  be  pre- 
served as  a  document  of  title.  But  it  is  hardly  possible 
to  prove  conclusively  that  a  case  arose  within  the  terms 
of  the  above  enactment,  except  by  the  acknowledgment 
of  the  heir  or  devisee,  testified  by  his  concurring  in  the 
conveyance,  or  by  establishing  the  contract  in  an  action 
for  specific  performance  (/). 

Copyholds.  The  above  enactment  applies  in  the  case  of  a  contract 

for  the  sale  of  the  fee  simple,  or  other  freehold  interest 
descendible  to  the  vendor's  heirs  general  in  any  laud. 
It  appears  therefore  not  to  extend  to  copyholds,  which 
descend  to  the  customary  heir  (er),  notwithstanding  the 
meaning  given  to  the  word  "  land  "  by  the  interpreta- 
tion clause,  sect.  2  (ii.),  ante^  p.  27. 

Discharge  of  Incumbrances  on  Sale. 

Provision  bj        ^- — ( ^  0  Where  land  subject  to  any  incumbrance,  whether  im- 
Conrt  for  in-    mediately  payable  or  not,  is  sold  by  the  Court,  or  out  of  Court, 
cnmbrances,     the  Court  may,  if  it  thinks  fit,  on  the  application  of  any  party  to 
and  sale  freed  the  sale,  direct  or  allow  payment  into  Court,  in  case  of  an  annual 
therefrom.        sum  charged  on  the  land,  or  of  a  canital  sum  charged  on  a  deter- 
minable interest  in  the  land,  of  sucn  amount  as,  when  invested 
in  Government  securities,  the  Court  considers  will  be  sufficient, 
by  means  of  the  dividends  thereof,  to  keep  down  or  otherwise 
provide  for  that  charge,  and  in  any  other  case  of  capital  money 
charged  on  the  land,  of  the  amount  sufficient  to  meet  the  in- 
cumbrance and  any  interest  due  thereon;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional  amount  as  the 
Court  considers  wiU  be  sufficient  to  meet  the  contin^ncy  of 
further  costs,  expenses,  and  interest,  and  any  other  oontmgenoy, 
except  depreciation  of  investments,  not  exceeding  one-tenth 

(e)  Wms.  B.  P.  174.  (^)  2>oe  d.  Garrod  v.  Garrodf  2 

If)  See  Me  Carpenter,  Kay,  418.      B.  &  Ad.  87 ;  Wms.  R.  P.  380. 
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part  of  ibe  original  amount  to  be  paid  in,  unless  the  Court  for 
special  reason  thinks  fit  to  require  a  lar^r  additional  amount. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  incumbrancer,  as  the  Court 
thinks  fit,  declare  the  land  to  bo  freed  from  the  incumbrance, 
and  make  any  order  for  conveyance,  or  vesting  order,  proper  for 
giving  effect  to  the  sale,  and  give  directions  for  the  retention 
and  investment  of  the  money  in  Court  (A). 

13.)  After  notice  served  on  the  persons  interested  in  or  en- 
ed  to  the  money  or  fund  in  Court,  the  Court  may  direct  pay- 
ment or  transfer  thereof  to  the  persons  entitled  to  receive  or 
give  a  discharge  for  the  same,  and  generally  may  give  directions 
respecting  the  application  or  distribution  of  the  capital  or  income 
thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the  com- 
mencement of  this  Act,  and  to  sales  thereafter  made. 

See  sect.  2  (ii.,  v.,  vii.,  viii.,  xvii.,  xviii.),  antCy  pp.  Meaning  of 
27 — 29,  as  to   the   meaning   of  the  terms  landy  con- 
veyanccy  imumhrancey   incumbrancer^  sakj  the  Courtj  in 
the  above  section. 

As  to  the  procedure  thereunder  see  sects.  67,  69,  Procedure, 
below. 

Before  the  above  section  came  into  operation,  it  was  The  previous 
not  possible,  upon  a  sale  of  land  subject  to  any  incum- 
brance, although  directed  by  order  of  the  Court,  to  sell 
and  convey  the  land  discharged  from  the  incumbrance, 
except  with  the  consent  and  concurrence  of  the  person 
or  persons  entitled  to  the  benefit  of  the  incumbrance  (*). 

The  above  enactment  is  scarcely  likely  to  be  of  much  Remarks, 
practical  benefit,  except  in  the  case  of  the  sale  of  estates 
of  large  value,  subject  to  complicated  incumbrances. 

It  will  be  observed  that  the  power  given  by  sub-  Sub-sect.  2. 
sect.  2,  to  declare  the  land  to  be  freed  from  the  incum- 
brance, to  make  any  order  to  give  effect  to  the  sale  and 
to  give  directions  as  to  the  money  in  Court,  is  in  the 
discretion  of  the  Court.     It  would  also  seem  as  if  the  Sub-sect.  3. 
power  given  by  sub-sect.  3  were  in  the  discretion  of  the 

(A)  As  to  the  order  which  will  (>')  Lang  ton  v.  Langton^  1  Jur., 

be  made  when  the  incumbrancer  N.  S.  1078  ;  Wickenden  v.  Raytotiy 

is  not  a  partj  to  the  application,  6  Do  G.,  M.  &  G.  210  ;  Seton  on 

Bee  Dkkin  y.  Dickin,  W.  N.  1882,  Decrees,  802, 1 396,  4th  ed. ;  Wms. 

p.  113.  R.  P.  485. 
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Court,  from  the  use  of  the  word  "  may  "  in  that  enact- 
ment. It  may  be  remarked  that  by  sub-sect.  2  the  land 
may  be  declared  to  be  freed  from  the  incumbrance  with- 
out notice  to  the  incumbrancer,  but  that  sub-sect.  3 
appears  to  require  that  notice  should  be  served  on  the 
persons  entitled  to  the  fund  paid  into  Court  to  satisfy 
the  inciunbrance,  before  the  Court  may  direct  payment 
to  them  of  that  fimd. 
Costs  of  in-  The  costs  incurred  by  any  incumbrancer  in  obtaining 
payment  out  to  nimseli  oi  money  paid  mto  Court 
imder  the  above  enactment  are  in  the  discretion  of  the 
Court  (A). 

General  Words, 

Greneral  6. — (1.)  A  conveyance  of  land  shall  be  deemed  to  include,  and 

words  in  con-  shall  by  virtue  of  this  Act  operate  to  convoy,  with  the  land,  all 

veyanoes  of      buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences, 

land,  build-      ways,   waters,   watercourses,    liberties,    privileges,   easements, 

ings,  or  rignts,  and  advantages  whatsoever,  appertaining  or  reputed  to 

™*"^'*  appertain  to  the  land,  or  any  part  thereof,  or  at  the  time  of 

conveyance  demised,  occupied,  or  enjoj'ed  with,  or  reputed  or 

known  as  part  or  parcel  of  or  appurtenant  to  the  land  or  any 

part  thereof. 

Meaning  of  See  sect.  2  (ii.,  v.),  ante,  p.  27,  as  to  the  meaning  of 
the  terms  land^  conveyanccy  convey^  in  the  above  enact- 
ment. 

Use  of  general  Before  the  above  enactment  came  into  operation,  it  was 
the  practice  to  insert  in  every  conveyance  of  land,  after 
the  parcels^  or  description  of  the  property  conveyed,  a 
clause  consisting  of  what  were  called  general  tcords.  Some 
of  these  merely  enumerated  rights  of  various  kinds, 
which  would  have  passed  by  the  conveyance  without 
any  express  mention  of  them ;  such  words  of  course 
had  no  legal  operation.  But  others  declared  an  inten- 
tion to  grant  certain  privileges,  the  right  to  enjoy  which 
would  not  necessarily  have  been  transferred  by  the  con- 
veyance of  the  land  alone ;  these  latter  words  therefore 
might  have  some  legal  operation  (/).     The  general  words 

Ik)  Sect.  67,  sub-sect.  7,  infra.  (0  Wms.  B.  P.  342,  343  (330, 

331,  13th  ed.). 
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were  elaborated  in  the  days  of  the  old  common  form,  in 
which  length  was  an  object  (w) ;  and  we  need  not  be 
snrprised  that  they  consisted  of  a  few  operative  words 
lurking  in  the  midst  of  a  prolix  jumble  of  unnecessary 
expressions.  But,  although  the  common  form  of  gene- 
ral words  was  afterwards  much  compresse(i,  its  ancient 
character  remained.  It  was  shorn  of  much  of  its  ver- 
biage :  but  conveyancers  seemingly  could  not  find  it  in 
their  hearts  entirely  to  discard  the  superfluous  words  of 
the  clause  and  to  express  clearly  the  operative  part  of 
it  (w).  The  above  enactment,  which  is  apparently  in- 
tended to  supersede  the  use  of  general  words  in  a  con- 
veyance, seems  to  have  been  conceived  by  a  benignant 
legislature  in  the  same  spirit. 

In  order  to  ascertain  accurately  the  effect  of  the  above  Analysifl  of 
enactment,  it  is  necessary  to  distinguish  carefully  the  enactment, 
subjects  which  it  touches,  and  to  understand  clearly  to 
what  extent  it  is  merely  confirmatory  of  the  previously- 
existing  law.     As  to  the  subjects  of  the  above  enact-  Subjects  dealt 
ment,  it  deals  both  ^^ri[th  corporeal  and  incorporeal  here-  ^'^"^* 

ditaments  (o).  It  may  operate  to  convey  some  corporeal 
hereditament ;  that  is,  it  may  confer  the  right  of  owner- 
ship over  something,  as  being  part  or  parcel  of  the  land 
conveyed.  Or  it  may  operate  to  convey  or  create  some 
incorporeal  hereditament;  that  is,  it  may  confer  the  right 
of  exercising  some  advantage  enjoyed  as  of  right  or  in 
fact  in  connection  with  the  land  conveyed,  beyond  the 
advantages  exercised  over  that  land  by  virtue  of  the 
right  of  ownership.  And  it  is  important  not  to  confuse 
easements  and  incorporeal  hereditaments  legally  appur- 
tenant to  the  land  conveyed,  that  is,  advantages  enjoyed 
as  of  right  in  connection  therewith,  with  advantages 

(m)  Wnu.  B.  P.  20S,  209  (200,  more  modem  forms,  see  Wms.  R. 

201,  13th  ed.).  P.  609;  Dav.  Prec.  Conv.  Vol.  1, 

(n)  For  old  forms  of  general  195,  4th  ed. 
words,  see  Wms.  R.  P.  564,  667;  (o)  See  Wms.  R.  P.   11  and 

2  Black.  Gomm.  App.  II.    For  n.  (z)  thereto. 


62 


Stat.  44  &  45  Vict.  c.  41. 


Corporeal 
heredita- 
ments. 

Land, 


enjoyed  only  in  fact  in  connection  therewith,  which  can- 
not properly  be  called  easements  or  incorporeal  heredita- 
ments until  they  arise,  as  such,  by  law  (/)). 

As  to  what  corporeal  hereditaments  pass  by  a  convey- 
ance of  land  independently  of  the  above  enactment: — 
The  word  land  in  a  conveyance  includes  all  castles, 
houses  and  other  buildings  or  structures  erected  on  (^), 
and  all  mines  and  minerals  Ijing  in  and  under  the  land 
conveyed  (r) ;  unless  there  are  some  words  in  the  con- 
veyance to  control  such  an  extensive  signification  («). 

Heiiuag$  and  Both  the  word  messuage  and  the  word  house  in  a  con- 
veyance include  adjoining  outbuildings,  the  curtilage  (t) 
or  court  yard,  the  orchard  and  the  garden  (m),  imless  of 
course  there  are  any  words  in  the  conveyance  indicative 
of  a  contrary  intention ;  the  principle  being  that  by 
the  description  "  house  "  what  is  necessary  ioi  the  con- 
venient occupation  of  the  house  will  pass  {x), 

Fixtnres.  All  fixtures  {y)  attached  to  land,  or  to  any  building 

thereon,  pass  upon  a  conveyance  of  the  land,  either  ab- 
solutely or  by  way  of  mortgage,  without  being  expressly 
mentioned  (z)  ;  unless  of  course  a  contrary  intention 
be  declared  {a).  Fixtures,  as  opposed  to  bmldings  and 
other  structures  permanently  fixed  to  the  soil,  have  been 
defined  as  ^'  such  things  as  are  ordinarily  affixed  to  the 


(p)  See  Wms.  R.  P.  342,  343 ; 
Wms.  on  Commons,  305,  315, 
319. 

(q)  Co.  Litt.  4  a ;  Wms.  R.  P. 
15. 

(r)  2  Black.  Comm.  18 ;  Wms. 
R.  P.  15. 

(»)  Wms.  R.  P.  15. 

\t)  SeeMarton  y.  London^  Chatham 
and  Dover  Bail.  Co.,  L.  R.,  6  Eq. 
101. 

(m)  Co.  Litt.  5  b ;  Smithson  v. 
Caffe^  Cro.  Jao.  526 ;  Lord  Grosvenor 
Y.  SampsUad  Junction  Bail.  Co., 
1  De  a.  &  J.  446 ;  Coh  v.  Wett 
London  and  Crystal  Falaee  Bail. 
Co.,  27  Bear.  242;  King  ▼. 
iryeomhe  Rail.  Cb.,  28  Beav.  104; 


1  Jarm.  Wills,  778—780,  4th  ed. ; 
Wms.  R.  P.  14. 

(x)  Steele  y.  Midland  Bail.  Co., 
L.  R.,  1  Ch.  275,  280,  281,  289— 
291. 

(y)  Aa  to  what  are  fizturea  see 
1  Dart,  V.  &  P.  535—537;  1 
Wms.  EzoTB.  733  et  seq.,  8th  ed.; 
notes  to  Elwet  y.  Mawe,  2  Smith, 
L.  C.  169,  8th  ed. 

(z)  CoUgrave  t.  Diot  Santot,  2 
B.  &  C.  76 ;  JEx  parte  Barclay,  5 
De  G.,  M.  &  G.  403;  Mather  t. 
Fraeer,  2  K.  &  J.  536 ;  Meux  y. 
Jacob*,  L.  R.,  7  H.  L.  481 ;  Wmo. 
P.  P.  16. 

{a)  See  Hare  v.  fforton,  5  B.  & 
Ad.  715. 


Conveyancing  and  Law  of  Property  Act,  1881.  63 

freehold  for  the  convenience  of  the  occupier,  and  may 

be  removed  without  material  injury  to  the  freehold"  (6). 

Such  are  machinery  fixed  to  the  freehold  and  used  for  ^ 

the  purpose  of  trade  {c)  or  agriculture ;  and,  in  houses, 

grates,  cupboards  and  other  like  things  {d). 

When  there  is  a  boundary  hedge  with  a  ditch  on  one  Hedges, 
side  of  it,  the  presumption  is  that  both  hedge  and  ditch  ^^ces!' 
are  parcel  of  the  land  lying  on  that  side  of  the  hedge 
on  which  the  ditch  is  not  (e).    When  there  is  a  ditch  on 
each  side,  or  no  ditch  at  all,  no  presumption  arises  as  to 
the  ownership  of  a  boundary  hedge  or  fence  (/). 

All  corporeal  hereditaments  which  pass  upon  a  convey-  Conveyance 
ance  of  land  do  so  because  they  are  parcel  of  the  land  her^Ua-^* 
conveyed  (g).     The  question,  what  is  or  is  not  parcel  of  ments. 
that  which  is  conveyed,  or,  as  it  is  called,  the  question  '^arce^^^'no'^' 
of  parcel  or  no  parcel,  is  detcrminied  by  ascertaining  to  parcel. 
what  extent  the  description  contained  in  a  conveyance 
of  the  subject  matter  thereof  corresponds  with  facts. 
This  question  is  one  of  evidence  for  the  jury;  and  parol 
evidence  of  the  facts  referred  to  in  the  description  is  ad- 
missible (A).  For  example,  if  the  description  be  "All  that  Goodutie  d. 
farm,  lands  and  hereditaments  called  Trogues-farm,"  ^utZrZ' 
parol  evidence  is  admissible  to  prove  what  lands  are 
called  Trogues-farm,  in  order  to  determine  whether  a 
particular  close  of  land  is  or  is  not  parcel  of  Trogues- 
farm  (f).     If  the  description  be   "All  that  estate   in  Bieketux. 
Shropshire  called  Ashford  Hall,"  the  question  is  what     ^^^^*"^  • 
lands  and  hereditaments  in  Shropshire  are  called  Ash- 


(h)  Ex  parte  Barclay^  6  De  G., 
H.  &  G.  403,  410. 

U)  CuUwiek  y.  Stcindell,  L.  R., 
3Eq.  249;  Climiev.  Wood.Ij.n., 
3  Ex.  257 ;  Longbottom  v.  Berry ^ 
L.  R.,  6  Q.  B.  123  ;  Holland  v. 
ModytoH,  L.  R.,  7  C.  P.  328. 

{d)  Colegrave  y.  DioB  SanioM,  2 
B.  &  C.  76 ;  Ex  parte  Bar^y,  5 
Be  a.,  M.  &  a.  403,  410. 

{e)  Vowle9  V.  Millery  3  Taunt. 
137,  188;  Doe  d.  Priny  v.  Tear$ey^ 


7  B.  &  C.  304,  307,  308. 

(/)  Guy  V.  F«/,  2  Sel.  N.  P. 
1244,  13th  ed. 

{g)  See  Coleyrave  v.  Bio*  Santoty 
2  B.  &  C.  76,  78 :  Francis  v.  Hay- 
ward,  22  Ch.  D.  177. 

(h)  Sanford  r.  Baikeg,  1  Mer. 
646,  653  ;  Zyle  r.  Biehardt,  L.R., 
1  H.  L.  222 ;  1  Jarm.  Willa,  425— 
428,  4th  ed. 

(i)  GoodtitledL.BadfordY.  South' 


em,\l&.,k  S.  299. 
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ford  Hall ;  that  is,  what  lands  or  other  hereditaments 
are  known  as  parcel  of  the  Ashf  ord  Hall  estate ;  and  to 
determine  this,  parol  evidence  is  properly  admissible  (A:). 
It  thus  appears  that  a  conveyance  of  land  by  any  parti- 
cular description  passes  exactly  those  hereditaments  which 
are  proved  to  be  reputed  or  known  as  part  or  parcel  of 
what  corresponds  in  fact  to  the  particular  description 
employed.  To  convey  land  by  a  particular  description 
and  then  expressly  to  mention  "  all  hereditaments  re- 
puted or  known  as  part  or  parcel  thereof"  seems  there"* 
fore  to  be  tautology.  The  above  enactment  then,  so  far 
as  it  relates  to  corporeal  hereditaments,  as  buildings, 
"  reputed  or  known  as  part  or  parcel  of  "  that  which  is 
conveyed,  does  not  appear  to  extend  the  previous  law. 

Corporeal  .  The  above  enactment,  so  far  as  it  applies  to  corporeal 
mento,  de-  hereditaments,  like  buildings,  '*  demised,  occupied  or 
miud,  occupied  enjoyed  with"  the  land  conveyed,  may  occasionally  be 
with  land.  effective  in  supplementing  an  inaccurate  or  insufficient 
description  of  the  parcels  (/). 

Incorporeal  As  to  what  incorporeal  hereditaments  pass  upon  a  con- 
ments.  '  veyance  of  land : — ^All  incorporeal  hereditaments  ap- 
pendant or  appurtenant  in  law  to  any  land  pass  by  a 
conveyance  of  that  land  without  express  mention  (m) ; 
unless  of  course  an  intention  to  except  them  from  the 
conveyance  be  declared.  It  was  therefore  always  unne- 
cessary upon  a  conveyance  of  land,  to  insert  any  words 
expressly  conveying  incorporeal  hereditaments, — ^like 
rights  of  common,  of  way,  .to  watercourses,  to  drains 
or  to  light — ^which  were  appendant  or  appurtenant  in 
law  to  the  land.  The  practice  was  nevertheless  to  insert 
OonTeyanoeof  such  words  (is).     But  stiU,  when  land  was  expressly 

land  **  wiUi 

(k)  Sickctic  T.  IStrqutmd,  1  H.  ed.) ;  Wms.  on  Commonfl,  16S, 

L.  C.  472,  487,  493.  169,  316. 

(/)  SeeJ)ocd.lkmctr.WUiiamit  (m)  AhU  p.  60;   Wma.  R.  P. 

1  H.  Bl.  26.  342(324, 13thed.);  Wms.oaCom- 

(m)   Go.  litt   121  b;   Wms.  rnona,  316. 
R.  P.  336,  342  (324,  330,   ISth 
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conveyed  "  with  the  appurtenances"  (o),  or  with  all  pri-  the  appnr- 
vileges  or  advantages  "thereunto  appertaining"  (/>),  no     '^'**^®"' 
light  was  thereby  conferred  to  any  privilege  or  advan- 
tage beyond  those,  which  were  enjoyed  by  virtue  o{ 
rights  appendant  or  appurtenant  in  law  to  the  land  {q). 
For  instance,  neither  of  the  above  expressions  would,  as 
a  general  rule,   operate  to  re-grant  former  rights  of 
common  or  easements,  which  had  become   extinct  by 
unity  of  seisin  (r),  or  to  convey  the  right  to  any  privi- 
lege or  advantage,  like  a  way,  which  had  been  previously 
used  in  fact  for  the  benefit  of  the  land  conveyed,  but 
had  never  been  enjoyed  by  virtue  of  a  right  appurtenant 
to  the  land  (s).     For  the  word  "  appurtenances  "  is  con-  Appur- 
fined  to  its  strict  legal  meaning,  and  the  word  "  apper-   , 
taining"  is  held  to  mean  "  legally  appurtenant,"  imless  taming, 
there  be  anything  to  show  that  these  terms  are  used  in 

a  wider  sense  (0. 

But  if  land  were  conveyed  "  together  with  all  com-  Mention  of 
mens,  ways,  watercourses,  drains,  lights  and  other  privi-  fued^khLod 
leges  or  advantages  therewith  used  and  enjoyed/^  these  conveyed, 
words  operated  to  grant,  as  rights  or  easements,  all  the 
privileges  or  advantages,  which  were,  as  a  matter  of  fact ^ 
enjoyed  by  the  party  conveying  over  other  land  of  his 
own  for  the  more  convenient  occupation  of  the  land 
conveyed  alone  (u).     And  a  conveyance  in  these  terms 
conferred  the  right  to  enjoy  all  privileges  and  advan- 
tages thus  defined,  although  they  might  not  have  been 


(o)  Pheytey  r.  Tieary,  16  M.  & 
W.  484;  Aekroyd  v.  Smith,  10 
C.  B.  164 ;  Worthington  t.  Gimton, 
2  E.  &  E.  618 ;  6  Jur.,  N.  S.  1053 ; 
Bairdy.  Fortune,  7  Jnr.,  N.  8. 926. 

(p)  Harding  y.  fFiUon,  2  B.  & 
G.  96,  100 ;  Barlow  t.  Rhode*,  1 
C.  k  M.  439 ;  Brett  y.  Cloweer,  6 
C.  P.  D.  376. 

(q)  Wms.  B.  P.  342,  343. 

(r)  See  Wms.  on  CommonB,  166, 
167,  169,  170,  182,  316;  Jatnef  y. 
Fhni,  4  A.  &  £.  761. 

(a)  See  Worthington  y.  Gimton, 
2  £.  &  £.  618. 

W.C. 


{i)  Barlow  y.  Bhodes,  1  C.  &  M. 
444, 446,  447, 448;  JametY.  Plant, 
4  A.  &  E.  749,  761 :  Worthington 
y.  Gimeon,  2  E.  &  E.  618 ;  Bolton 
y.  Bolton,  11  Ch.  D.  968. 

{u)  Bradehaw  y.  Eyre,  Cro.  Eliz. 
670 ;  WorUdg  y.  Kingeurel,  ib.  794 ; 
Kooytra  y.  Lucas,  5  B.  &  A.  830 ; 
Harding  y.  WiUon,  2  B.  &  C.  100; 
Barlow  y.  Rhodee,  1  C.  &  M.  444, 
448  ;  WardU  y.  BrockUhunt,  1  £. 
&  E.  1058 ;  WatU  y.  KeUon,  L.  B., 
6  Ch.  166,  174;  Kay  y.  OxUy^ 
la,  R.,  10  Q.  B.  360 ;  Barkthire 
y.  Grubb,  18  Ch.  D.  616. 
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enjoyed  at  any  previous  time  by  virtue  of  rights  appur- 
tenant to  the  land  conveyed  (a?).  For  the  true  inquiry 
to  be  made,,  in  order  to  determine  what  passes  by  a  oon- 
veyanee  of  privileges  or  advantages  "  used  and  enjoyed 
with  "  land,  is  not,  whether  they  were  at  any  previous 
time  enjoyed  by  virtue  of  a  right  appurtenant  to  the 
land  conveyed,  but  is,  whether  they  were,  as  a  matter  of 
facty  used  and  enjoyed  thereirithj  that  is,  for  the  more 
convenient  occupation  of  that  land  alone  (y).  And  this 
is  a  question  of  evidence  for  the  jury. 

Easements  In  certain  cases  a  conveyance  of  land  without  any 

wnwanoe  of  special  words  implies  by  law  a  grant  of  an  easement, 
laad.  The  law  upon  this  subject  is  accurately  simimed  up  by 

the  late  Mr.  Joshua  Williams  in  his  treatise  on  Bights 
of  Common  and  other  prescriptive  rights  (s) ,  as  follows : — 
*^  In  some  cases  an  easement  will  pass  by  implication, 
by  conveyance  of  property,  without  any  grant  for  that 
purpose.  This  arises  in  the  case  of  an  easement,  which 
is  an  easement  of  necessity  and  a  continuous  easement, 
as  distinguished  from  a  right  of  way  or  other  easement, 
which  is  not  continuous,  but  which  requires  to  be  exer- 
cised from  time  to  time.  It  was  said  by  Chief  Justice 
Erie  in  the  case  of  Polden  v.  Bastard  (a),  in  a  passage 
which  has  been  often  quoted  and  relied  upon,  *  There 
is  a  distinction  between  easements,  such  as  a  right  of 
way  or  easement  used  from  time  to  time,  and  easementa 
'  of  necessity  or  continuous  easements.     The  cases  recog- 

nize this  distinction,  and  it  is  clear  law  that,  upon  a 
severance  of  tenements,  easements  used  as  of  necessity, 
or  in  their  nature  continuous,  will  pass  by  implication 

(x)  WattM  V.  KeltoH,  L.  B,,  6  (jr)  Aekro^d  y.  SmUh,  10  C.  B. 

Ch.  166 ;  Kaff  y.  Osley,  L.  B.,  10  164  ;  Wms.  on  Commons,  802- 

Q.  B.  360  ;  Bark^hire  t.  Grubb,  18  804 ;  Kay  t.  Oxfoy,  L.  B.,  10  Q.  B. 

Ch.  D.  616 ;  OTerrnling  Thommm  360,  366 ;  Barkthin  t.  ^rvM,  18 

T.  WaUrlow,  L.  B.,  6  £q.  86,  and  Ch.  D.  616,  621—623 ;  see  also 

Lanpley  v.  B:ammond,  L.  B.,  8  Jlaii  v.  Byron^  4  Ch.  D.  667,  671, 

Ex.  161,  on  this  point;  Wms.  on  672. 

Commons,  316-319 ;  Wms.  B.  P.  (z)  pp.  319,  820. 

fil*.  W  t.  B.,  1  Q.  B.  156,  161. 
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of  law  without  any  words  of  grant ;  but  with  regard  to 
easements  which  are  used  from  time  to  time  only,  they 
do  not  pass  unless  the  owner,  by  appropriate  language, 
shows  an  intention  that  they  should  pass/  Such  an 
implication  may  arise  upon  the  grant  of  part  of  a  tene- 
ment, when  there  will  pass  to  the  grantee  all  those  con- 
tinuous and  apparent  easements  over  other  part  of  the 
tenement,  which  are  necessary  to  the  enjoyment  of  the 
part  granted  and  have  been  hitherto  used  therewith  (b). 
It  may  also  arise  in  the  case  of  a  devise  to  different 
persons  of  tenements  previously  in  the  ownership  of  the 
same  person  (c).  Moreover,  upon  a  sale  at  one  and  the 
same  tinie  to  different  persons  of  tenements  belonging  to 
the  same  vendor,  it  has  been  held  that  necessary  and 
continuous  easements,  to  be  enjoyed  in  right  of  one  of 
the  tenements  so  sold,  over  another  of  them,  may  pass 
by  implication  "  {d). 

Although  a  way  is  not  ordinarily  a  necessary  and  Wayofneces- 
continuous  easement,  a  grant  of  a  right  of  way  may  be  ^  ^' 
implied  upon  the  conveyance  of  a  piece  of  land  in  the 
ease  of  a  way  of  necessity.  A  way  of  necessity  may 
arise  when  a  party  conveys  away  a  piece  of  land  en- 
tirely surrounded  by  land  of  his  own ;  it  then  arises  by 
implied  grant  of  the  party  conveying  (c).  It  may  also 
arise  when  a  party  conveys  away  land  entirely  sur- 
rounding a  piece  of  land  of  his  own ;  it  arises  then 
by  implied  grant  of  the  party  to  whom  the  conveyance 
is  made(/). 

It  appears  from  what  we  have  said  (g)  that  the  above  '^^^^  ^  *^« 
enactment,  so  far  as  it  relates  to  incorporeal  heredita-  ment. 

(4)   WhteltUm    v.   Burrowt,    12  Bing.  306;  Allen  v.   Taylor,  16 

Ch.  D.  31 ;  Righy  v.  Burnett,  21  Ch.  D.  355.     See  also  Barnes  v. 

Ch.  D.  559.  Loach,  4  Q.  B.  D.  494. 

(<?)  Bamen  ▼.  Loaeh,  4  Q.  B.  D.  (<?)  Bolton  ▼.  Bolton,  11  Ch.  D. 

494.     See  alao  Pearton  y.  Spencer,  968. 

8  B.  &  S.  761-  (/)  Corporation   of  London   r. 

(iT)  Compton  r.  Riehardt,  1  Price,  Biggs,  13  Ch.  D.  7C8. 

27 ;  Steamboroitgh  t.  Coventry,  9  (g)  Ante,  p.  65. 
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ments  appurtenant  to  land,  that  is,  to  rights,  whether 
mentioned  therein  specifically  or  generally,  appertaining 
to  the  land  conveyed,  does  not  extend  the  previous  law. 
Neither  does  it  make  any  alteration  in  the  law  with 
regard  to  the  grant  of  easements  by  implication  (/i). 
But  the  change  which  it  makes  in  the  law  seems  to 
be  this: — ^that  a  conveyance  of  land  without  further 
words  now  operates  to  grant,  as  rights  or  easements, 
all  privileges  and  advantages  specifically  or  generally 
mentioned  in  the  above  enactment,  which  are  reputed  to 
appertain  to  the  land  conveyed,  or  which  are  in  fact  at 
the  time  of  conveyance  demisedy  occupied  or  enjoyed  there" 
with.  It  is  therefore  no  longer  necessary,  in  order  to 
confer  the  right  to  any  privileges  or  advantages  so  de- 
fined, to  insert  in  the  conveyance  the  words  "  together 
with  all  privileges  and  advantages  therewith  used  and 
enjoyed." 

Difference  be-      There  is  however  a  difference  between  the  old  common 
monfonool    ^^rm  of  general  icordsy  and  the  above  enactment.     It  is 
general  wcrd*    this  : — The  old  commou  form  of  general  tcorde  specified 
enAciment.      privileges  or  advantages  "  now  or  heretofore,"  or  "  now 
or  at  any  time  heretofore  "  (t),  used^and  enjoyed  with 
the  land  conveyed  (A)  :  the  above  enactment  extends 
only  to  privileges  or  advantages  enjoyed  therewith  at 
SkUr.JSifrm.  the  time  of  conveyance  (l).     In  a  case  decided  before 
this  Act,  when  a  copyholder  had  obtained  the  en- 
franchisement of  a  certain  copyhold  tenement  by  a 
conveyance  to  him  of  the  freehold  (m),  and  the  deed 
of  enfranchisement  contained  the  usual  general  tcordSj 
except  the  words  "  now  or  at  any  time  heretofore,"  it 
was  held  that,  in  the  absence  of  any  evidence  of  enjoy- 
ment or  reputation  at  the  date  of  the  deedy  these  general 


(A)  AnU^  pp.  66,  67. 

(t)  There  appears  to  be  no  dlf  • 
ferenoe  in  the  meaning'  of  these 
two  exprenions.  See  Earl  pf 
Leieewter^eeaee,  Dyer,  862  a,  pi.  17. 


(k)  Wma.  R.  P.  609,  567;  Dav. 
Prec.  CkmT.  YoL  IL,  Pkit  I., 
231,  4th  ed. 

(0  AnUt  p.  60. 

(m)  Wma.  R.  P.  886. 
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fcards  did  not  operate  to  re-create  a  right  of  common 
proved  to  have  been  enjoyed  several  years  previously  in 
respect  of  the  tenement,  when  copyhold  (/?) .  Hall,  Y.-C, 
who  decided  the  case,  intimated  in  the  course  of  his 
judgment  that  the  words  "  now  or  heretofore  "  or  "  now 
or  at  any  time  heretofore  "  would  have  been  specially 
appropriate,  if  it  had  been  intended  to  re-create  rights 
of  common  (o). 

The  last-mentioned  case  may  suggest  a  doubt  whether  Question  of 
it  is  advisable,  in  drawing  a  deed  of  conveyance,  to  ^v©|,^f 
lely  upon  the  above  enactment  instead  of  inserting  "^ent. 
the  general  words  previously  usual.  It  is  considered, 
however  that,  as  a  rule,  the  intention  of  the  parties 
to  a  conveyance  will  be  carried  out  by  the  above  enact- 
ment. We  have  seen  (p)  that  the  true  iuquiry  to  be 
made,  in  order  to  determine  what  rights  or  easements 
are  granted  by  general  tcords,  is  not,  what  privileges  or 
advantages  were  formerly  enjoyed  by  virtue  of  rights 
appurtenant  to  the  land  conveyed,  but  is,  what  privi- 
leges or  advantages  were,  as  a  matter  of  fact,  enjoyed 
therewith.  The  object  then  of  the  use  of  general  tcords 
was  not  to  revive  extract  rights,  but  was  to  confer  the 
right  to  privileges  or  advantages  enjoyed  in  fact.  And 
it  seems  more  reasonable  to  suppose  that  the  parties  to 
a  conveyance  of  land  intend  to  transfer  the  right  to 
privileges  or  advantages  enjoyed  therewith  at  the  time 
of  conveyance,  than  to  suppose  that  they  intend  to 
confer  the  right  to  privileges  or  advantages  enjoyed 
therewith  at  some  former  time  as  of  right  or  in  fact, 
but  fallen  into  disuse  at  the  time  of  conveyance.  In 
the  absence  of  special  instructions  therefore,  the  proper 
course  appears  to  be  to  place  reliance  on  the  above 
enactment  (q). 


(n)  See  WiUiamB  on  Ck>mmon8,      667,  671,  672. 

0.  {p)  Ante,  p.  66. 

(o)  ffaa  V.  Byron,   4   Ch.   D.  (q)  Wms.  K.  P.  615,  616. 
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(2.)  A  conyeyance  of  land,  haying  houses  or  other  building 
thereon,  shall  be  deemed  .to  include  and  shall  by  yirtue  of  this 
Act  operate  to  conyey,  with  the  land,  houses,  or  other  buildings, 
all  outhouses,  erections,  fixtures,  cellars,  areas,  courts,  court- 
yards, cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advan- 
tages whatsoever,  appertaining  or  reputed  to  appertain  to  the 
land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof,  or  at  the  time  of  conveyance  demised,  occupied, 
or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to,  the  land,  houses,  or  other  Duildings  conveyed, 
or  any  of  them,  or  any  part  thereof. 

As  to  the  meaning  of  the  terms  conveyance^  landinWn^ 
above  enactment,  see  section  2  (v.)  and  (ii.),  antey  p.  27. 
As  to  what  passes  upon  the  conyeyance  of  a  house, 
/     see  antCj  p.  62. 

Effect  of  sect.      The  aboye  enactment  applies  only  to  a  conyeyance  of 
'      '      *  -  \qj^(^  haying  houses  or  other  buildings  thereon.    Its 
principle  and  effect  are  the  same  as  those  of  the  preced- 
ing sub-section ;  see  the  notes  thereto,  anie^  pp.  60 — 69. 


Heaningof 
terms. 

House. 


Heaning  of 
terms* 


Manor. 


(3.)  A  conyeyance  of  a  manor  shall  be  deemed  to  include  and 
shsdl  by  yirtue  of  this  Act  operate  to  conyey,  with  the  manor, 
all  pastures,  feedings,  wastes,  warrens,  commons,  mines,  mine- 
rals, quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and 
the  ground  and  soil  thereof,  fishings,  fisheries,  fowmigs,  courts 
leet,  courts  baron,  and  other  courts,  view  of  frankpledge  and  idl 
that  to  view  of  frankpledge  doth  belong,  mills,  mulctures, 
customs,  tolls,  duties,  reliefs,  heriots,  fines,  sums  of  money, 
amerciaments,  waifs,  estrays,  chief -rents,  quit- rents,  rents- 
charge,  rents  seek,  rents  of  assize,  fee  farm  rents,  services, 
royalties,  jurisdictions,  franchises,  liberties,  privileges,  ease- 
ments, profits,  advantages,  rights,  emoluments,  and  heredita- 
ments whatsoever,  to  tne  manor  appertaining  or  reputed  to 
appertain,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with  the  same,  or  reputed  or  known  as  part,  parcel,  or 
member  thereof. 

As  to  the  meaning  of  the  terms  conveyance^  manor  in 
the  above  enactment,  see  section  2  (y.)  and  (iy.),  ante^ 
p.  27. 

As  to  the  principle  of  the  above  enactment,  see  the 
notes  to  sub-section  1,  antcj  pp.  60 — 69. 

A  conveyance  of  a  manor,  independently  of  the  above 
enactment,  passes  the  demesne  lands  of  the  manor— in- 
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olading  the  waste  and  copyhold  lands,  which  are  parcel 
of  themanor,andall  mines  and  minerals  thereunder  (r) — ^ 
all  rents  and  services  parcel  of  the  manor  and  all  fran- 
chises and  other  incorporeal  hereditaments  appendant 
or  appurtenant  in  law  to  the  manor  (s). 

Land  once  severed  from  a  manor  can  never  after  be-  Land  severed 
come  parcel  of  it  in  reality,  but  may  in  reputation ;  as      ™  manor, 
if  lands,  part  of  a  manor,  be  aliened  away  absolutely, 
and  repurchased,  and  there  be  unity  of  possession  for  a 
considerable  time  after  (t).    Before  the  above  enactment 
came  into  operation,  a  conveyance  of  a  manor  vsrithout 
further  words  would  not  pass  lands,  formerly  parcel  of 
the  manor,  which  had  been  severed  before  the  time  of 
conveyance  (u).     And  it  seems  to  be  a  question  whether 
such  lands  would  have  passed  upon  a  conveyance  of  the 
manor,   without  further  words,  although  they  should 
again  have  become  parcel  of  the  manor  6y  reputation  (x). 
A  grant  of  a  manor  and  all  tcoods  now  or  heretofore  known  EarioflMeei' 
or  reputed  as  party  member  or  parcel  of  the  same  was  held  ^''  ^''* 
to  pass  a  wood,  formerly  parcel  of  the  manor,  which  had 
been  severed  from  it,  and  afterwards  conveyed  to  the 
grantor  of  the  manor  (y). 

A  conveyance  of  a  manor,  by  virtue  of  the  above  enact- 
ment, now  operates  to  convey  all  corporeal  hereditaments 
(aa  mines,  &c.)  and  all  rents  and  services  mentioned  in 
that  enactment  at  the  time  of  conveyance  demised,  occu- 
pied or  enjoyed  with  the  manor  or  reputed  or  known  as 
part,  parcel  or  member  thereof ;  notwithstanding,  it  is 
presumed,  that  any  such  corporeal  hereditaments  or  rents 
and  services  be  not  in  law  parcel  of  the  manor  (z). 

(r)  Co.  Litt.  eBb;!!^!!!*.  R.P.  («)  Bro.   Abr.   tit.   Comprue, 

123,  33S,  368,  369  ;  Williams  oq  pi.  28. 

Seiaii,  30,  35,  39;  "Williama  on  (ar)  See  Sheppard's  Touchstone, 

Commons,  150 — 152,  213.  92  ;    and  Sir  Moyle  Finch' t  cote, 

(•)  Co.  Litt.   121  b ;   Cruise's  6  Eep.  63. 
B^est,  VoL  IV.  p.  266,  4  th  ed.  (y)  Earl  of  Leicester*  s  ease,  Dyer, 

(0  M.  V.  Ducheu  of  Bueeleugh^  362  a,  pi.  17. 
6  Mod.  151.  W  See  Doe  d.  Davits  v.  TTt/- 

liamt,  1  H.  Bl.  25  ;  ante^  p.  61. 
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FranohiBes, 


Warren  in 
^roM  over 
manor  con- 
veyed. 


AdTowson. 


Effect  of  the 
above  enact- 
ment. 


We  have  seen  that  franchises  and  other  incorporeal 
hereditaments  appendant  or  appurtenant  in  law  to  a 
manor  pass  by  a  conveyance  of  a  manor  without  being 
expressly  mentioned  (a).  But  a  franchise  or  other  in- 
corporeal hereditament  in  gross  (6)  will  not  pass  upon 
the  conveyance  of  a  manor,  imless  expressly  granted, 
even  though  the  manor  be  conveyed  together  with  all 
franchises  and  other  hereditaments  therewith  used  and 
enjoyed  (c).  For  instance,  if  a  man  be  seised  of  a 
manor,  and  at  the  same  time  have  a  right  of  free  warren 
in  gross  over  the  same  manor,  this  right  of  free  warren 
will  not  pass  by  a  conveyance  of  the  manor,  although 
all  warrens  and  franchises  ^'  reputed  to  appertain  thereto 
or  therewith  used  and  enjoyed"  be  expresdy  granted  {d). 

It  appears  therefore  that,  upon  the  conveyance  of  a 
manor,  franchises  and  other  incorporeal  hereditaments 
in  gross  will  not  pass  by  virtue  of  the  above  enactment. 

An  advowson  appendant  passes  upon  the  conveyance 
of  a  manor  without  being  mentioned,  except  in  the  case 
of  the  conveyance  of  a  manor  by  the  Crown  {e)  :  but  an 
advowson  in  gross  will  not  pass  without  an  express 
grant  thereof  (/). 

It  seems  to  be  a  question  whether  that  part  of  the 
above  enactment  relating  to  franchises  reputed  to  apper- 
tain or  at  the  time  of  conveyance  demised  occupied  or 
enjoyed  with  a  manor  can  have  any  effect  at  all.  If  a 
franchise  should  be  a  franchise  in  gross,  we  have  seen 
that  it  will  not  pass  without  an  express  grant.  If  it 
could  not  be  shown  that  a  franchise  exercised  in  connec- 
tion with  a  manor  was  a  franchise  in  gross,  it  would 
probably  be  difficult  to  show  that  it  was  not  legally 


(a)  AnUf  p.  71 .  For  an  acoonnt 
of  the  yarious  franchises  usuaUj 
annexed  to  manors,  see  Williams 
on  Commons,  228,  271—300. 

(b)  See  Wms.  R.  P.  336,  356. 
{e)  Morris  r.  Dimes^  1  A.  &  E. 

654. 


(<f)  BowhUn  V.  Hardy,  Cro. 
Eliz.  547  ;  Morris  r.  Dimes,  1  A. 
&  E.  654. 

(e)  A,-G,  V.  Sitwell,  1  Y.  &  C. 
559  ;  Wms.  R.  P.  358. 

(/)  Ck>.  litt.  332  a,  335  b ; 
Wms.  R.  P.  358. 
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appendant  or  appurtenant,  in  which  case  it  would  pass 
upon  a  conveyance  of  the  manor  independently  of  the 
above  enactment  (jf).  The  same  may  be  said  of  an  ad- 
vowson. 


(4.)  This  section  applies  only  if  and  aa  far  as  a  contrary  in- 
tention is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions 
therein  contained. 

The  effect  of  the  above  enactment  is  that  this  section  Effect  of  the 
will  be  subservient  to  the  intention  of  tte  parties  to  a  ^^^®  onact- 
oonveyance.     It  also  leaves  it  open  to  the  parties  to  a 
conveyance  to  regulate  their  rights  by  the  use  of  the  old 
general  tcords  (/*),   or  in  any  other  manner  they  may 
please. 

(5.)  This  section  shall  not  be  construed  as  giving  to  any  person 
a  better  title  to  auy  property,  right,  or  thing  in  this  section 
mentioned  than  the  title  which  the  conveyance  gives  to  him  to 
the  land  or  manor  expressed  to  be  conveyed,  or  as  conveying 
to  him  any  property,  right,  or  thing  in  this  section  mentioned, 
further  or  otherwise  than  as  the  same  could  have  been  conveyed 
to  him  by  the  conveying  parties. 

The  effect  of  the  above  enactment  is  that  this  section  Effect  of  the 
of  the  Act  operates  as  a  grant  by  the  party  conveying  of  ^^®  enaot- 
the  rights  therein  specified,  in  the  same  way  as  the 
general  icorda  previously  in  use  operate  as  a  grant  (i). 
No  rights  are  conferred  by  this  section  but  those  which 
the  party  conveying  has  power  to  grant.  A  grant  by 
general  words  was  held  to  be  restricted  to  that  which 
the  party  conveying  had  power  to  grant  at  the  time  of 
conveyance  and  not  to  extend  to  anything  which  he 
might  subsequently  acquire  {k).  The  above  enactment 
seems  to  extend  the  same  construction  to  this  section  of 
the  Act. 

iff)  AnU,'p,1l.    SeeSheppard*8  (0  Ante,  pp.  66,  68. 

Touohstone,  92.  {k)  Booth  y.  Alcock^  L.  B.,  8  Ch. 

(A)  See  ante,  pp.  60,  65,  68.  663. 
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(6.)  This  section  applies  only  to  oonYeyanoes  made  after  tho 
oommencement  of  this  Aot. 

That  is,  after  the  31st  Deoember  1881  (/). 

Covenants  for  Title. 

CoTenants  for  7. — (1.)  In  a  conveyance  there  shall,  in  the  several  cases  in 
title  to  be  im-  this  section  mentioned,  be  deemed  to  be  included,  and  there 
plied.  shall  in  those  several  cases,  by  virtue  of  this  Aot,  be  implied,  a 

covenant  to  the  effect  in  this  section  stated,  by  the  person  or  by 
each  person  who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  expressed  to  be  conveyed  by  him,  with 
the  person,  if  one,  to  whom  the  conveyance  is  made,  or  with  the 
persons  jointly,  if  more  than  one,  to  whom  the  conveyance  is 
made  as  joint  tenants,  or  with  each  of  the  persons,  if  more  than 
one,  to  wnom  the  conveyance  is  made  as  tenants  in  common, 
that  is  to  say : — 

Meaning  of         See  sect.  2  (v.),  ante^  p.  27,  as  to  the  meaning  of  the 

terms.  j  •     j^i  •  j^« 

terms  conveyance^  convey  m  this  section. 

The  previous  Before  this  Act  came  into  operation,  no  covenants  for 
title  were  implied  in  any  conveyance,  except  such  as 
might  be  implied  in  a  lease  by  the  words  demise^  let  or 
equivalent  words  (m),  in  a  deed  of  bargain  and  sale  of 
land  in  Yorkshire  by  the  words  grants  bargain  and  sell  (n), 
and  by  statute  in  certain  conveyances  by  the  word 
grant  (o).  It  was  therefore  usual,  upon  every  convey- 
ance of  land,  for  the  party  conveying  the  beneficial 

Express  cove-  interest  to  enter  into  express  covenants  for  title.  That 
is,  according  to  the  practice  which  obtained  for  some 
time  before  the  passing  of  this  Act,  he  covenanted 
(1)  that  he  had  power  to  convey  the  land,  (2)  that  the 
land  should  be  quietly  enjoyed,  (3)  that  the  land  was 
free  from  incumbrances,  and  (4)  to  do  such  acts  for  the 
further  assurance  of  the  land  as  might  reasonably  be 
required.  These  covenants  might  be  absolute^  or  un- 
qualified in  terms — ^that  is,  they  might  avail  against  all 

(/)  Sect.  1,  sub-seot.  2,  ante,  (n)  Stats.  6  Anne,  o.  36,  ss.  80, 

P-  ?'^:  ^  «,.«.,.  84  ;  8  Geo.  2,  c.  6,  s.  86. 

(«•)  Mottyn  V.  The  Wut  Kottffn  (o)  See  stats.  1  &  2  Viet.  o.  20, 

Coal  and  Iron  Co,,  Limited,  1  C.  P.  s.  22  ;  8  &  9  Vict.  o.  18.  s.  182 : 

!>•  H6.  Wms,  R.  P.  471,  472. 
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the  world ;  in  which  case  any  lawful  disturbanoe  by  any 
person  whomsoever  would  be  a  breach  of  covenant  (/>), 
Or  they  might  be  qualified — that  is,  they  might  be 
limited  so  as  to  avail  only  against  the  acts  of  particular 
persons ;  in  which  case  any  disturbanoe  whatever  {q)  by 
some  one  of  the  persons  specified  would  be  a  breach  of 
covenant.  This  was  expressed  by  saying  that,  notwith^' 
standing  anything  done,  omitted  or  knowingly  suffered  by 
certain  specified  persons,  the  party  conveying  had  power 
to  convey,  &c.  (r). 

Absolute  covenants  for  title  were  given  upon  a  mort-  Covenants, 
gage.     But,  upon  a  sale,  the  vendor's  covenants  for  title  ^^^*^*"^^ 
were  limited  to  the  case  of  disturbance  arising  from  fled, 
acts,  &c.  of  those  who  had  been  in  possession  since  the 
last  sale  of  the  land,  or  other  occasion   upon  which 
proper  covenants  for  title  had  been  given.     Thus  if  the 
vendor  had  bought  the  land  himself,  he  only  covenanted 
against  his  own  acts,  &c.     Sut  if  he  had  acquired  the 
land  by  descent,  devise  or  voluntary  conveyance,  he 
covenanted  against  the  acts,  &c.  of  any  of  his  ancestors, 
testators  or  voluntary  grantors,  who  might  have  held 
the  land  since  the  occasion  of  the  last  sale,  or  other 
occasion  upon  which  proper  covenants  had  been  entered 
into  (fi). 

When  the  vendor  claimed  under  a  settlement  made  in 
consideration  of  marriage,  the  practice  was  to  require 
him  to  covenant  against  the  acts,  &c.  of  the  settlor  {t) ; 
unless  the  settlor  had  himself  entered  into  proper  cove- 
nants for  title  upon  the  occasion  of  the  settlement  {u). 
When  a  person  conveyed  land  as  a  mortgagee  or  trustee, 

(p)  Dudley  v.  FoUiott,  3  T.  R.  472—474   (447—449,   18th  ed.). 

584 ;  Sogd.  Y.  &  P.  600.  See  pp.   509,  568  for  foims  of 

(q)  Nash  Y.  Falmer,  5  M.  &  S.  express  oorenants for  title;  IDay. 

874  ;  Fowle  y.  WeUh,  1  B.  &  C.  Free..  Conv.  203  et  teq.  and  notes. 

29 ;  Sngd.  V.  &  P.  600.  (t)  9  Jarm.   Conv.  by  Sweet, 

(r)  See  Sujrd.  V.  &  P.  605.  375  ;  1  Dart,  V.  &  P.  546. 

(«}  Sngd.  V.  &  P.  574 ;  9  Jarm.  (m)  Dav.  Preo.  Conv.  Vol.  II. 

Conv.  by  Sweet,  373;  Wms.  R.  P.  Part  I.  254,  261,  4th  ed. 
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he  was  not  required  to  enter  into  any  covenanty  except 
that  he  had  not  incumbered  the  land  {x), 

j^®^y  o»  The  remedy  in  the  case  of  a  breach  of  covenant  for 
ooTenantsfor  title  is  an  action  for  damages  (i/).  It  was  usual  for  a 
^^^'  person  entering  into  express  covenants  for  title,  to  cove- 

nant for  himself,  his  heirSy  executors  and  administrators  (s). 
It  was  superfluous  to  mention  the  executors  or  ad- 
"^t^^  ®*®'  ministrators  in  express  covenants  for  title,  as  an  action 
might  be  brought  against  them,  after  the  death  of  the 
covenantor,  upon  a  breach  of  such  a  covenant,  although 
they  were  not  expressly  bound  therein,  whether  the 
breach  occurred  before  or  after  the  death  of  the  cove- 
nantor (a).  The  law  was  difEerent  in  the  case  of  the 
covenant  implied  by  law  from  the  word  "demise"  (6). 
Upon  a  breach  of  this  covenant,  an  action  could  be 
brought  against  the  executor  or  administrator  of  the 
covenantor,  only  if  the  breach  had  occurred  in  his  life- 
time ;  not,  if  it  had  occurred  after  his  death  (c). 
Against  heir.  Before  the  passing  of  this  Act,  it  was  very  material 
expressly  to  bind  heirs  in  covenants  for  title,  as  other- 
wise no  action  could  be  brought  against  the  heir  or 
devisee  of  a  covenantor  upon  a  breach  of  covenant  (rf). 
If  the  heir  were  expressly  bound,  an  action  upon  the 
covenant  might  be  brought  against  him  or,  in  case  the 
covenantor  should  have  devised  any  of  his  real  estate, 
against  the  devisee.  But  the  heir  or  devisee  was  only 
liable  to  the  extent  of  the  real  estate  descended  or 
devised  to  him  from  or  by  the  covenantor  {e) .     Although 


(«)  Wins.  R.  P.  474 ;  Dar. 
Preo.  Ckmv.  Vol.  II.  Part  I.  261, 
275,  296,  4th  ed. 

(y)  Sugd.  y.  &  P.  610  et  teg.  ; 
Jenkina  v.  Jonet,  9  Q.  B.  D.  128. 

(s)  WmB.  R.  P.  472,  609,  620, 
668. 

(a)  Com.  Dig.  tit.  Goyenaiit(G) ; 
2WmB.£xon.  1731, 1767, 8th  ed. ; 
IFUiiMmt  T.  BurrtU,  1  C.  B.  402. 

(6)  Ante,  p.  74. 


{e)  Swan  y.  Strantham,  Dyer, 
267  a ;  Adatnt  ▼.  GibHe^,  6  Bing. 
666;  2  Wma.  Exor8.1768,  8th  e£ 

(d)  Sheppard'sToachstoDe,  178; 
Bao.  Abr.  tit.  Heir  and  Ancestor 
(F) ;  Wms.  R.  P.  83,  84. 

(«)  2  Black.  Comm.  243 ;  rtat. 
11  Geo.  IV.  &  1  WiU.  IV.  c,  47. 
~-  2~4,  8 ;  Wms.  R.  P.  83,  84, 
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the  ooyenantor  should  not  have  expressly  bound  his 
heir,  yet  damages  for  breach  of  covenant,  recovered  in 
an  action  against  his  executor,  were  regarded  as  a  debt 
due  from  the  covenantor,  and  therefore  his  real  estate 
was  liable  to  be  applied  in  satisfaction  of  such  damages, 
either  by  virtue  of  stat.  3  &  4  Will.  IV.  c.  104  (/)  or 
by  reason  of  the  covenantor  having  charged  his  real 
estate  with  the  payment  of  his  debts  {g). 

Express  covenants  for  title  are  said  to  run  with  the  "Wlio  may 
land ;  that  is,  every  person  who  takes  the  estate  of  the  oncov^ante 
original  covenantee  has  a  right  to  bring  an  action  upon  ^^'  ^*'^®' 
the  covenants  for  title,  in  the  case  of  a  breach,  although 
the  benefit  of  the  covenants  should  not  have  been 
expressly  extended  to  the  covenantee's  successors  in 
estate  (A).  And  a  person  who  takes  part  only  of  the 
estate  of  the  covenantee  appears  to  have  the  same 
right  («).  But  an  assignee  of  the  land  who  does  not 
take  the  estate  of  the  covenantee  cannot  bring  an  action 
upon  the  covenants  for  title  (A).  For  example,  suppose 
that  land  be  conveyed  to  A.  and  his  heirs,  to  such  uses 
as  B.  shall  appoint  and  iu  default  of  appointment  to  the 
use  of  B.  and  his  heirs,  and  covenants  for  title  be 
entered  into  with  B.  If  B.  should  appoint  the  land  to 
the  use  of  C.  and  his  heirs,  C.  could  not  bring  an  action 
upon  the  covenants  for  title  entered  into  with  B.,  because 
he  would  not  take  B.'s  estate^  but  would  take  an  estate 
defeating  B.'s  estate  (/).  But  if  B.  were  to  convey  his 
estate  to  C,  instead  of  appointing  to  him  under  his 
power,  then  C.  could  bring  an  action  upon  the  covenants 
for  title  entered  into  with  B.  Moreover,  if  the  covenants 
for  title  had  been  entered  into  with  A.,  the  grantee  to 

(/)  ffamer'a  Ikviseei*    ea$e^   2  603 ;  Campbell  v.  LeuoUy  3  B.  &  A. 

De  G.,  M.  &  G.  366;  Wma.  R.  P.  392 ;  Sugd.  V.  &  P.  676  et  aeq. 

85.  (0  9  Jarm.  Conv.  bj  Sweet, 

{a)  Morte  ▼.   Tucker,  6  Hare,  366,  404  ;  2  Dart,  V.  &  P.  779. 

79 ;  Wms.  B.  P.  S4.  (k)  Boaeh  y.  Wadhatn,  6  East, 

(h)  Co.   litt.   384  b,    386  a ;  289  ;  Sugd.  V.  &  P.  678—580. 

Middlmore  r.  OoodaU,  Cro.  Car.  (I)  See  Wme.  R.  P.  308—310. 


78 


Stat.  44  &  45  Vict.  c.  41. 


Examination 
of  sect.  7« 


Statutory 
covenant 
binda  heirp| 
&o. 


Remedjon 
breach  of 
statutory 
ooTeoantt 


uses,  infltead  of  with  B.,  then  C.  could  bring  an  action 
upon  the  covenants,  whether  B.  should  have  conveyed 
the  land  to  C.  by  an  exercise  of  his  power  of  appoint- 
ment, or  by  a  grant  of  his  estate  (m) ;  because  in  either 
case  the  estate  of  A.,  the  covenantee,  would  pass  to  C. 
by  virtue  of  the  Statute  of  Uses  (w). 

The  object  of  this  section  appears  to  be  to  do  away 
with  the  necessity  of  inserting  at  length  express  cove- 
nants for  title  in  every  conveyance.  It  commences  with 
a  sentence,  which  may  perhaps  be  considered  intricate 
by  readers  xmaccustomed  to  statute  lore.  The  gist 
however  of  sub-sect.  1  appears  to  be  this:— that  in 
certain  cases  certain  covenants  for  title  are  to  be  deemed 
to  be  included  in  a  conveyance  and  are  to  be  implied  {o). 
Having  ascertained  so  much,  it  remains  to  inquire  (1)  in 
what  cases  are  covenants  for  title  to  be  implied,  and  (2) 
what  covenants  are  implied  in  each  particular  case.  "We 
gather  from  the  above  portion  of  sub-sect.  1  that  in 
every  case  what  is  implied  is  a  covenant  by  the  person  or 
by  each  person  who  conveys^  extending  to  the  subject- 
matter  or  share  of  subject-matter  expressed  to  be  con- 
veyed by  him,  and  entered  into  with  the  person  or 
persons  to  whom  the  conveyance  is  made. 

A  covenant  impKed  by  \'irtue  of  this  section  is,  by 
the  59th  section  of  this  Act  binding  on  the  heirs, 
executors  and  administrators  of  the  covenantor,  as  if 
heirs  were  expressed.  As  such  a  covenant  binds  the 
heir  of  the  covenantor,  it  will  also  bind  his  devisee  (;>), 

The  remedy  in  the  case  of  a  breach  of  a  covenant 
implied  by  virtue  of  this  section  will  be  an  action  for 
damages  {q)  brought  against  the  covenantor  in  his  life- 
time, or  after  his  death  against  his  executor,  adminis- 
trator, heir  or  devisee.    An  action  may  be  brought  on 


fm)  Sugd.  V.  &  P.  678. 

(fi)  27  Hen.  VIII.,  o.  10. 

(o)  See  Wms.  R.  P.  474—477. 


(p)  Stat.  11  G«o.  IV.  &  1  Win. 
IV.  o.  47,  88.  2 — 4  ;  €mie,  p.  76, 
•    {q)  Ante^  p.  76. 
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breach  of  such  a  covenant,  whether  the  breach  occur 
before  or  after  the  death  of  the  covenantor;  for  the 
Btatntoiy  covenants  operate  in  this  respect  as  express 
ooTenants  for  title  by  the  party  conveying  (r).  This 
seems  obvious  when  we  consider  the  diJBference  between 
the  covenant  implied  by  law  in  a  lease  from  the  word 
**  demise "  («)  and  the  covenants  which  would  be  im- 
plied by  granting  a  lease,  upon  mortgage  or  for  other 
Taluable  consideration,  as  beneficial  owner  (/). 

Sections  60  and  64,  infrOy  should  be  referred  to  in 
connection  with  this  section.  The  answer  to  the  re- 
maining part  of  our  inquiry  must  be  gleaned  from  sub- 
sects.  1  (A)— (F),  2—8,  below  (w). 

(A.)  In  a  conveyance  for  valuable  consideration,  other  than  a  On  convey- 
mortgage,  the  following  covenant  by  a  person  who  conveys  and  ance  for  value,' 
is  expressed  to  convey  as  beneficial  owner  (namely) :  by  beneficial 

That,  notwithstandfing  anything  by  the  person  who  so  conveys,  owner, 
or  any  one  through  whom  he  derives  title,  otherwise  than  by  Right  to  con- 
purchase  for  value,  made,  done,  executed,  or  omitted,  or  vey. 
Knowingly  suffered,  the  person  who  so  conveys,  has  with 
the  concmrence  of  every  other  person,  if  any,  conveying 
by  his  direction,  full  power  to  convey  the  subject-matter 
expressed  to  be  conveyed,  subject  a«,  if  so  expressed,  and 
in  the  manner  in  whicn,  it  is  expressed  to  be  conveyed,  and 
that,  notwithstanding  anything  as  aforesaid,  that  subject- 
matter  shall  remain  to  and  be  quietly  entered  upon,  received.  Quiet  enjoy- 
and  held,  occupied,  enjoyed,  and  taken,  by  the  person  to  ment. 
whom  the  conveyance  is  expressed  to  be  made,  and  any 
person  deriving  title  under  nim,  and  the  benefit  thereof 
shall  be  receivea  and  taken  accordingly,  without  any  lawful 
interruption  or  disturbance  by  the  person  who  so  conveys 
or  any  person  conve3rinff  by  his  mrection,  or  rightfully 
clainung  or  to  claim  by,  Qirough,  under,  or  in  trust  for  the 
person  who  so  convej's,  or  any  person  conveying  by  his 
dLrecfion,  or  by,  through,  or  undef  any  one  not  bem^  a 
person  claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  through  whom 
the  person  who  so  conveys  derives  title,  otherwise  than  by 
purchase  for  value ;  and  that,  freed  and  discharged  from,  or  -^reediQm  itam 
otherwise  by  the  person  who  so  conveys  sufficiently  indem-  incombranoe. 
nified  against,  all  such  estates,  incumbrances,  claims,  and 

ir)  See  an/f,  p.  74.  See  farther  as  to  covenants  for 

W  See  ante,  pp.  74,  76.  title,  Sugd.  V.  &  P.  672—616; 

(0  See8ub.8ect.l(A— D),t«/ra.  Dart,  V.  &  P.  643  et  aeq,,  777  et 

{u)  See  Wms.  R.  P.  474—477.  teq. 
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demands  other  than  those  subject  to  which  the  conveyance 
is  expressly  made,  as  either  before  or  after  the  date  of  the 
conyeyance  have  been  or  shall  be  made,  occasioned,  or 
suffered  by  that  person  or  bj  any  person  conyeyine  by  his 
direction,  or  by  any  person  rightfully  claiming  by,  uirough, 
under,  or  in  trust  for  the  person  who  so  conyeys,  or  by, 
through,  or  under  any  person  conyeying  by  his  direction, 
or  by,  through,  or  under  any  one  througnwhom  the  person 
who  so  conyeys  derives  title,  otherwise  than  by  purchase 
for  value ;  and  further,  that  the  person  who  so  conveys, 
and  any  person  conveying  by  his  direction,  and  eveij  other 
person  having  or  rightfully  claiming  any  estate  or  mterest 
in  the  subject-matter  of  conveyance,  other  than  an  estate 
or  interest  subject  whereto  the  conveyance  is  expressly 
made,  by,  through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any  person  conveying  by 
his  direction,  or  by,  through,  or  under  an^  one  through 
whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value,  will,  from  time  to  tame  and  at 
all  times  after  the  date  of  the  conveyance,  on  the  request 
and  at  the  cost  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title  under 
him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of 
the  conveyance  to  the  person  to  whom  the  conveyance  is 
made,  and  to  those  denying  title  under  him,  subject  as,  if 
so  expressed,  and  in  the  manner  in  which  the  conveyance  is 
expressed  to  be  made,  as  by  him  or  them  or  any  of  them 
shall  be  reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
mclude  a  conveyance  m  consideration  of  marriage) : 

As  to  the  meaning  of  the  tenns  conveyance^  convey^ 
morfgagCy  incumbrance^  purchase  in  the  above  enactment, 
see  sect.  2  (v.,  vi.,  vii.,  viii.),  ante^  pp.  27,  28. 

In  the  above  case  it  appears  to  be  requisite  in  order 
that  covenants  ior  title  may  be  implied  (1)  that  the 
conveyance  be  one  for  valuable  consideration  other  than 
a  mortgage,  and  (2)  that  the  person  who  conveys  be 
expressed  to  convey  as  beneficial  owner  (r).  A  voluntary 
conveyance  therefore  does  not  fall  within  the  above 
case.  But  a  conveyance  in  consideration  of  marriage 
appears  to  fall  within  it,  as  the  above  restricted  inter- 
pretation of  "  purchase  for  value  "  applies  only  to  the 
covenant  implied  and  does  not  extend  to  the  case  in 
which  the  covenant  is  to  be  implied  {x). 


(r)  See  Wms.  R.  P.  518. 


(jr)  See  sub-aect.  1  (E.),  below. 
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The  above  portion  of  sub-sect.  1  seems  to  have  been 
achieved  by  changing  all  the  particular  terms  of  the 
old  covenants  for  title  into  general  expressions.  This 
method  has  rendered  it  somewhat  comi)lex  for  a  relative 
sentence.  We  extract  however  that  the  covenants  im- 
plied in  ease  (A)  are  the  four  usual  covenants  for  title, 
qualified  so  as  to  avail  only  against  the  acts  &c.  of  the 
person  who  conveys  and  anyone  tlirough  whom  he 
derives  title,  otherwise  than  by  purchase  for  value  (j/) ; 
m  which  expression  conveyance  in  consideration  of 
marriage  is  not  to  be  included.  The  statutory  cove- 
nants in  this  case  thus  appear  to  extend  to  the  acts,  &c. 
of  all  persons,  who  have  been  entitled  to  the  land,  since 
the  last  sale ;  irrespective  of  the  question,  whether 
proper  covenants  for  title  have  been  given  upon  some 
subsequent  conveyance  made  for  other  consideration 
than  sale — for  instance,  in  consideration  of  marriage. 
This  is  not  quite  in  accordance  with  the  previous  prac- 
tice in  the  case  of  express  covenants  for  title  (z). 

It  is  considered  that  if  A.  has  derived  title  from  B.  "Beriye  title 
by  conveyance  upon  a  sale,  and  B.  has  derived  title  thanbypur- 
from  C.  "  otherwise  than  by  purchase  for  value,"  as  ®^^  f?' 
by  descent,  devise  or  volimtary  conveyance,  then  A. 
does  not   derive  title  through  C.  otherwise  than  by 
purchase  for  value.     If  therefore  A,  should  make  a 
conveyance  coming  within  the  above  case,  it  is  thought 
that  the  statutory  covenant  implied  on  his  part  will 
extend  to  his  own  acts,  &c.  only. 

It  will  be  observed  that  the  covenants  implied  in  the  Conveyance 
above  case  do  not  extend  against  persons  claiming  in  othereatates 
respect  of  estates  or  interests,  or  against  incumbrances,  &c« 
claims  and  demands,  subject  to  which  the  conveyance 
is  expressly  made.    Also,  that  they  are  applicable  to 
the  case  of  a  person  conveying  by  the  direction  of  the 
covenantor ;  for  instance,  when  a  mortgagee  or  trustee 

(y)  See  anUf  pp.  74,  76.  (2)  See  ante,  p.  75. 

w.  c.  f* 
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trust. 

The  statutory  ooyenants  in  the  above  case  extend  to 
anything  made^  done^  executed^  omitted  or  knowingly  suf- 
fered {a)  by  the  person  who  conveys  or  any  one  through 
whom  he  derives  title  otherwise  than  by  purchase  for 
value.  They  avail  therefore  against  all  estates  and 
incumbrances  created  by  any  of  the  persons  specified, 
against  the  omission  to  bar  an  estate  tail,  or  duly 
execute  a  deed  and  similar  cases  of  neglect  on  the  part 
of  any  of  them,  and  against  all  things  happening  to 
any  of  them  by  operation  of  law,  like  bankruptcy  or 
forfeiture. 

The  covenant  for  quiet  enjoyment  implied  in  the 
above  case  is  for  enjoyment  without  lauful  interruption 
or  disturbance  by  any  of  the  persons  specified.  It  has 
been  decided  that  a  similarly  worded  express  covenant 
for  quiet  enjoyment  extends  to  the  case  of  an  unlawful 
disturbance  by  any  of  the  persons  specified,  when  made 
for  the  purpose  of  asserting  a  title  (6).  It  is  thought 
that  the  statutory  covenant  mufit  receive  a  similar  in- 
terpretation. 

(B.)  In  a  conveyance  of  leasehold  property  for  valuable  con- 
sideration, other  than  a  mortgjage,  the  following  further  covenant 
by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
owner  (namely) : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
or  any  one  through  whom  he  derives  title  otherwise  than  by 
purchase  for  value,  made,  done,  executed,  or  omitted,  or 
knowingly  suffered,  the  lease  or  grant  creating  the  term  or 
estate  for  which  the  land  is  conveyed  is,  at  the  time  of  con- 
veyance, a  good,  valid,  ^d  effectual  lease  or  grant  of  the 
property  convejed,  and  is  in  full  force,  unforfeited,  unsur- 
rendered, and  in  nowise  become  void  or  voidable,  and  that, 
notwithstanding  anything  as  aforesaid,  all  the  rents  reserved 
bjr,  and  all  the  covenants,  conditions,  and  agreements  con- 
tained in,  the  lease  or  grant,  and  on  the  part  of  the  lessee 
or  grantee  and  the  persons  deriving  title  iinder  him  to  be 


(a)  Ante,  p.  76. 


(h)  Lloyd  v.  TomkuM,  1  T.  B. 
671 ;  Sttgd.  V.  &  P.  600. 
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paid,  observed,  and  performed,  liave  been  paid,  observed, 

and  performed  up  to  the  time  of  conveyance : 
(in.  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage) : 

As  to  the  meaning  of  the  terms  canve^ance,  cont^ey^  Meaning  of 
property^  mortgage^  purchase  in  the  above  enactments,  ^^"^' 
see  sect.  2  (i.,  v.,  vi.,  viii.),  antey  pp.  27,  28. 

An  assignment  of  leaseholds  is  included  in  case  (A),  Assignment 
ante,  p.  79 ;  see  sect.. 2  (v.),  ante,  p.  27.  ^^  leaseholds. 

It  will  he  ohserved  that  the  ahove  statutory  covenant  Qualified  co- 
is  qualified,  extending  only  to  the  acts  &c.  of  the  person  vSi^ty  of 
conveying  and  anyone  through  whom  he  derives  title  ^^**®' 
otherwise  than  hy  purchase  for  value.     This  appears  to 
be  in  accordance  with  the  previous  practice  in  the  case 
of  an  express  covenant  to  the  same  effect,  as  latterly 
settled  (J). 

It  is  usual  for  the  assignee  of  leaseholds  to  covenant  CoYeoant  to 
to  indemnify  the  assignor  against  loss  by  reason  of  the  J^gi^Sr^ 
non-payment  of  the  rent  reserved  by  the  lease  or  breach 
of  the  covenants  contained  therein,  if  the  assignor  re- 
main imder  any  liability  in  this  respect  (c).  This  is 
not  provided  for  by  statutory  covenant.  An  express 
covenant  to  that  effect  on  the  part  of  the  assignee  must 
therefore  still  be  inserted  (d). 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  following  On  mortgage, 
covenant  by  a  person  who  conveys  and  is  expressed  to  convey  as  by  beneficial 
beneficial  owner  (namely) :  owner. 

That  the  person  who  so  conveys,  has,  with  the  concurrence  of  Right  to  con- 
every  other  person,  if  any,  conveying  by  his  direction,  full  vey. 
power  to  convey  the  subject-matter  expressed  to  be  con- 
veyed by  him,  subject  as,  if    so  expressed,  and  in  the 
manner  in  which  it  is  expressed  to  be  conveyed ;  and  also  Quiet  enjoy- 
that,  if  default  is  made  in  payment  of  the  money  intended  ment. 
to  be  secured  by  the  conveyance,  or  any  interest  thereon, 
or  any  part  of  that  money  or  interest,  contrary  to  any  pro- 
vision in  the  conveyance,  it  shall  be  lawful  for  the  person 

(b)  See  1  Dart,  V.  &  P.  649  ;  Preo.  Conv.  Vol.  II.  Part.  I.  216, 

Dav.  Preo.  Conv.  Vol.  II.  Part  I.  217,  4th  ed. 
216,  4th  ed.  {d)  See  Dav.  Prec.  Conv.  Vol. 

(<?)  1  Dart,  V.  &  P.  667 ;  Dav.  II.  Part  I.  419,  420,  4th  ed. 
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to  whom  the  conyeyance  is  expressed  to  be  made,  and  the 
persons  denying  title  under  him,  to  enter  into  and  upon,  or 
receive,  and  thenceforth  quietly  hold,  occupy,  and  enjoy  or 
take  and  have,  the  subject-matter  expressed  to  be  conveyed, 
or  any  part  thereof,  without  any  lawful  interruption  or 
disturbance  by  the  person  who  so  conveys,  or  any  person 
conveying  by  his  direction,  or  any  other  person  not  being  a 
person  claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made ;  and  that,  freed 
and  discharged  from,  or  otherwise  by  the  person  who  so 
•  conveys  sufficiently  indemnified  against,  all  estates,  incum- 
brances, claims,  and  demands  whatever,  other  than  those 
subject  whereto  the  conveyance  is  expressly  made ;  and 
further,  that  the  person  who  so  conveys,  and  every  person 
conveying  by  his  direction,  and  every  person  derivmg  title 
under  any  of  them,  and  every  other  person  having  or  right- 
fully claiming  any  estate  or  interest  in  the  subject-matter 
of  conveyance,  or  any  part  thereof,  other  than  an  estate  or 
interest  subject  whereto  the  conveyance  is  expressly  made, 
will  from  time  to  time  and  at  all  times,  on  the  request  of 
any  person  to  whom  the  conveyance  is  expressed  to  be 
made,  or  of  any  person  deriving  title  under  him,  but,  as 
long  as  any  right  of  redemption  exists  under  the  convey- 
ance, at  the  cost  of  the  person  so  conveying,  or  of  those 
deriving  title  under  him,  and  afterwards  at  the  cost  of  the 
person  making  the  request,  execute  and  do  all  such  lawful 
assurances  and  things  for  further  or  more  perfectly  assuring 
the  subject-matter  of  conveyance  and  every  part  thereof  to 
the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which  the  conveyance  is  expressed  to  be 
made,  as  by  him  or  them  or  any  of  them  shall  oe  reasonably 
required: 

See  sect.  2  (v.,  vi.,  vii.),  ante,  pp.  27,  28,  as  to  the 
meaning  of  the  terms  conveyance,  convey,  mortgage,  in- 
cumbrance,  in  the  above  enactment, 

Exammation  In  the  above  case  it  appears  to  be  requisite,  in  order 
o^su  -sec .  ^^^^  covenants  for  title  may  be  implied,  (1)  that  the 
conveyance  should  be  by  way  of  mortgage,  and  (2) 
that  the  person  who  conveys  should  be  expressed  to 
convey  as  beneficial  owner.  We  may  observe  that, 
when  a  person  conveys  as  beneficial  oicner,  different 
covenants  are  implied  on  his  part  according  to  the 
nature  of  the  conveyance  (c). 

The  covenants  implied  in  the  above  case  appear  to  be 

(0  See  ante,  pp.  7^,  82,  and  8ub.-Bect.  1  (D.),  poU. 
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absolute  covenants  for  title  (/),  availing  against  all  the 
world,  except  persons  claiming  in  respect  of  an  estate  or 
interest,  subject  to  which  the  conveyance  is  expressly 
made. 

(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  pro-  On  mortgage 
perty,  the  following  further  covenant  by  a  person  who  conveys  of  lea8ebol&, 
and  is  expressed  to  convey  as  beneficial  owner  (namelyj :  by  beneficial 

That  the  lease  or  ^rant  creating  the  term  or  estate  lor  which  owner, 
the  land  is  held  is,  at  the  time  of  conveyance,  a  good,  valid,  Validity  of 
and  effectual  lease  or  grant  of  the  land  conveyed  and  is  in  lease, 
full  force,  unforfeited,  and  unsurrendered  and  in  nowise 
become  void  or  voidable,  and  that  all  the  rents  reserved  by, 
and  all  the  covenants,  conditions,  and  agreements  contained 
in,  the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed,  and 
performed  up  to  the  time  of  conveyance ;  and  also  that  the  Payment  of 
person  so  conveying,  or  the  persons  deriving  title  under  rent  and  per- 
him,  will  at  all  times,  as  long  as  any  money  remains  on  the  formance  of 
security  of  the  conveyance,  pay,  observe,  and  perform,  or  covenants, 
cause  to  be  paid,  observed,  and  performed  all  the  rents 
reserved  by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee  and  the  persons  deriving  title  under  him 
to  be  paid,  observed,  and  performed,  and  will  keep  the 
person  to  whom  the  conveyance  is  made,  and  those  deriving 
title  under  him,  indemnified  against  all  actions,  proceedings, 
costs,  charges,  damages,  claims  and  demands,  if  any,  to  be 
incurred  or  sustained  by  him  or  them  by  reason  of  the  non- 
payment of  such  rent  or  the  non-observance  or  non-per- 
formance of  such  covenants,  conditions,  and  agreements, 
or  any  of  them. 

See  sect.  2  (i.,  v.,  vi.),  ante,  pp.  27, 28,  as  to  the  mean-  Meaning  of 
ing  of  the  ieims  property^  conveyance ^  convey,  mortgage  in  *®™^' 
the  above  enactment. 

A  mortgage  of  leaseholds,  whether  by  assignment  or  Mortgage  of 
underlease,  is  included  in  case  (C),  ante,  p.  83  ;  see  sect.  ^®**®'^<>^^* 
2  (v.),  ante^  p.  27. 

It  will  be  observed  that  the  covenant  implied  in  the 
above  case  is  absolute  (g), 

(/)  Ante^  pp.  74,  75.    As  to  to  mortgages  of  leaseholds  and 

express  covenants  by  amortgagor,  express    covenants    therein,    see 

see  Dav.  Prec.   Conv.  Vol.  II.  Dav.  Prec.  Ck)nv.  Vol.  II.  Part 

Part  II.,  110,  313,  314,  4th  ed.  II.,  117,  413,  420,  421,  443,  4th 

(g)  See  anU,  pp.  74,  76,  84.  As  ed. ;  Wms.  R.  P.  466. 
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On  settle-  (E.)  In  a  oonyeyance  by  way  of  settlement,  the  following 

ment.  covenant  by  a  person  who  conveys  and  is  expressed  to  convey  as 

settlor  (namely) : 
For  farther         That  the  person  so  conve3ring,  and  every  person  deriving  title 
ajwaranoe,  under  him  by  deed  or  act  or  operation  of  law  in  his  lifetime 

limited.  subsequent  to  that  conveyance,  or  by  testamentary  disposi- 

tion or  devolution  in  law,  on  his  death,  will,  from  time  to 
time,  and  at  all  times,  after  the  date  of  that  conveyance,  at 
the  request  and  cost  of  any  person  deriving  tiue  there- 
under, execute  and  do  all  sucn  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter 
of  the  conveyance  to  the  persons  to  whom  the  conveyance 
is  made  and  those  deriving  title  under  them,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  the  conveyance  is 
expressed  to  be  made,  as  by  them  or  any  of  them  shall  be 
reasonably  required : 

Meaning  of  gee  sect.  2  (v.),  ante,  p.  27,  as  to  the  meaning  of  the 
terms  conveyance^  convey  in  the  above  enactment. 

The  old  prac-  The  old  practice  in  the  case  of  a  settlement  was  for 
the  settlor  to  give  the  same  covenants  for  title  as  he 
would  have  given  upon  a  sale  (A). 

The  statutory      The  above  covenant  is  for  further  assurance  only  by 

covenant.  .,  .....  .  •%     *   •  l     ± 

the  person  conveying,  his  heirs,  executors,  administrators 
and  assigns  subsequent  to  the  conveyance.  In  order 
that  it  may  be  implied,  it  appears  to  be  requisite  (1)  that 
the  conveyance  be  by  way  of  settlement,  and  (2)  that 
the  person  who  conveys  be  expressed  U)  convey  as  settlor. 

Statutory  oo-  We  have  seen  (»)  that  the  statutory  covenants  for  title 
TeMn  on  implied  upon  a  conveyance  for  valuable  consideration 
other  than  a  mortgage  extend  to  the  acts,  &c.  of  every 
person  who  may  have  been  entitled  to  the  land  conveyed 
since  the  last  previous  sale ;  and  that,  although  the  land 
should  have  been  since  settled  upon  a  marriage,  and 
proper  covenants  for  title  then  given,  the  statutory  cove- 
nants will  nevertheless  extend  to  the  acts,  &c.  of  the  then 
settlor.  For  this  reason  it  seems  desirable  to  adopt  in 
settlements  the  above  statutory  covenant  or  an  equiva- 
lent express  one.   Should  it  be  wished  however  to  follow 

(A)  Day.  Preo.  Conv.  Vol.  III.       226. 
69,  276,  634, 1027—1029,  Sided. ;  (i)  Ante,  p.  81. 

Williams   on  Settlements,    126, 
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the  old  practice  and  yet  to  incorporate  statutory  cove- 
nants, it  seems  that  this  can  be  accomplished  by  ex- 
pressing that  the  settlor  conveys  as  beneficial  owner  {k). 

(F.)  In  any  conveyance,  the  following  covenant  by  every  Onoonvey- 
person  "who  conveys  and  is  expressed  to  convey  as  trustee  or  anoe  by 
mortgagee,  or  as  personal  representative  of  a  deceased  person,  trustee  op 
or  as  committee  of  a  lunatic  so  found  by  inquisition,  or  under  mortgagee, 
an  order  of  the  Court,  which  covenant  shall  be  deemed  to  extend 
to  every  such  person's  own  acts  only  (namely) : 

That  the  person  so  conveying  has  not  executed  or  done,  or  Against  in- 
knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or  oumbranoes. 
thing,  whereby  or  by  means  whereof  the  subject-matter  of 
the  conveyance,  or  any  part  thereof,  is  or  may  be  im- 
peached, cnarged,  affected,  or  incumbered  in  title,  estate,  or 
otherwise,  or  whereby  or  by  means  whereof  the  person  who 
so  conveys  is  in  anywise  hindered  from  conveying  the 
subject-matter  of  the  conveyance,  or  any  part  thereof,  in 
the  manner  in  which  it  is  expressed  to  be  conveyed. 

As  to  the  meaning  of  the  terms  conveyance^  convey  in  Meaning  of 
the  above  enactment,  see  sect.  2  (v.),  antey  p.  27.  *®™^ 

In  order  that  the  above  covenant  may  be  implied  in  a  Covenant  by 
conveyance,  it  appears  to  be  requisite  that  every  person,  how*implied. 
by  whom  the  above  covenant  is  to  be  given,  be  expressed 
to  convey  in  one  of  the  characters  above  specified. 

The  previous  practice  was  for  a  person,  who  conveyed  The  previous 
in  a  fiduciary  character,  merely  to  covenant  that  he  had  P"^°^- 
not  created  any  incumbrance  (/).     The  above  covenant 
is  adapted  from  the  old  form  of  express  covenant. 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by  direction 
of  a  person  expressed  to  direct  as  beneficial  owner  another 
person  conveys,  then,  within  this  section,  the  person  giving  the 
direction,  whether  he  conveys  and  is  expressed  to  convey  as 
beneficial  owner  or  not,  shall  be  deemed  to  convey  and  to  be  ex- 
pressed to  convey  as  beneficial  owner  the  subject-matter  so 
conveyed  by  his  direction ;  and  a  covenant  on  his  part  shall  be 
implied  accordingly. 

See  sect.  2  (v.),  ante^  p.  27,  as  to  the  meaning  of  the  Meaning  of 
terms  conveyance^  convey  in  the  above  enactment.  terms. 

(k]  Case  (A.),  ante,  pp.  79,  80.       Day.  Free.  Conv.  YoL  I.  p.  122, 
(0  -4#i/#,pp.76,76;8ugd.V.&      Vol.  II.  Part.  I.  pp.  261,  276, 
P.  69,  676 ;  Dart,  V.  &  P.  650 ;      4th  ed. 
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AnalyaiBof  In  order  to  Bet  the  above  enactment  in  action,  it 
appears  to  be  requisite  that  it  be  expressed  in  a  convey- 
ance that  some  person  convey  by  the  direction  of  some 
other  person,  who  must  be  expressed  to  direct  as  beneficial 
oumer.  These  conditions  satisfied,  the  latter  will  then 
"  be  deemed  to  convey  and  to  be-expfessed  to  convey  as 
beneficial  owner  the  subject-matter  so  conveyed  by  his 
direction ; "  upon  which,  it  would  seem,  covenants  for 
title  on  his  part  as  to  that  subject-matter  "will  be 
deemed  to  be  included  in  the  conveyance"  (w).  Such 
an  ingenious  chain  of  consequences  it  will  ever  be  a 
delight  to  contemplate.  Yet  have  some  carping  dullards 
and  pseudo-practical  pedantic  purists  been  found  to  say, 
that  our  statutes  might  be  improved,  if  our  legislature 
would  expunge  from  its  vocabulary  the  verb  "  to  deem." 

Conyeyanoe  The  most  usual  case  where  one  person,  who  has  a 
with^s^^t'  t®ii©ficial  interest,  directs  others  to  convey,  without  con- 
of  tenant  for  veying  himself,  has  been  upon  the  conveyance  of  land 
by  the  donees  of  a  power  of  sale  contained  in  a  settle- 
ment with  the  consent  of  the  tenant  for  life.  In  such  a 
case  the  tenant  for  life  had  to  give  the  usual  vendor's 
covenants  for  title  (w).  But  a  practice  was  latterly 
introduced  of  inserting  in  the  conveyance  a  proviso 
that,  as  regards  the  remainder  after  the  estate  of  the 
tenant  for  life,  his  covenants  should  only  extend  to  his 
own  acts,  &c.  and  those  of  his  heirs  and  persons  deriving 
title  from  him  or  them  (o). 

The  statutory  covenant  implied  as  above  would  not 
be  limited  to  the  estate  of  the  tenant  for  life,  in  accord- 
ance with  the  previous  practice.  An  express  proviso  so 
limiting  it  might  however  be  inserted  {p), 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as  bene- 
ficial owner,  and  the  husband  also  conveys  and  is  expressed  to 

(m)  Ante,  d  74.  (o)  i  Dart.  V.  &  P.  548 ;  Day. 

in)  Sugd.  V.  &  P.  676;  Earl      Preo.Coiiv.Vol.ILPartI.,261n., 
F^uUtt  T.  Hood,  L.  E.,  6  Eq.  116.       262,  4th  ed. 

(p)  Seesub-flcct.  7,  infra. 
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oonyey  as  beneficial  owner,  then,  mthin  this  section,  the  wife 
shall  oe  deemed  to  conyey  and  to  be  expressed  to  convey  by 
direction  of  the  husband,  as  beneficial  owner ;  and,  in  addition 
to  the  covenant  implied  on  the  part  of  the  wife,  there  shall  also 
be  implied,  first,  a  covenant  on  the  part  of  the  husband  as  the 
person  giving  that  direction,  and  secondly,  a  covenant  on  the 
part  of  the  husband  in  the  same  terms  as  the  covenant  implied 
on  the  part  of  the  wife. 

See  sect.  2  (v.),  ante,  p.  27,  as  to  the  meaning  of  the  Meaning  of 
tenn  convey  in  the  above  enactment.  ^"^' 

In  order  to  set  the  above  enactment  at  work,  it  appears  Analysifl  of 
to  be  requisite  that  a  wife  and  her  husband  should  each 
convey  and  be  expressed  to  convey  as  beneficial  owner. 
These  conditions  fulfilled,  the  wife  will  "  be  deemed  to 
convey  and  to  be  expressed  to  convey  by  direction  of 
the  husband  as  beneficial  owner."  The  husband  will 
then,  it  appears,  "  be  deemed  to  convey  and  be  expressed 
to  convey  as  beneficial  owner  the  subject-matter  so  con- 
veyed by  his  direction,"  and  covenants  for  title  on  his 
part,  as  to  that  subject-matter,  "  will  be  deemed  to  be 
included  "  in  the  conveyance  (q).  The  above  enactment 
is  an  admirable  specimen  of  the  peculiar  legislative 
method  employed.  It  affords  an  almost  perfect  in- 
Btance  of  t£t  mysterious  control  over  the  imagination 
of  the  British  subject  which  is  exercised  by  enacting 
that  that,  which  otherwise  is  not,  shall  be  deemed  to  be. 
The  discourse  of  our  statute-book  is  indeed  priceless. 

In  the  above  case  then  there  will  be  implied  (1)  cove-  Covemanta 
nants  for  title  by  the  wife  as  to  that,  which  she  conveys  J^^^  ^^^  ® 
as  beneficial  owner  (r) ;  (2)  covenants  for  title  by  the 
husband  as  to  that  which  he  conveys  as  beneficial 
owner  (r) ;  (3)  covenants  for  title  by  the  husband,  as  to 
that,  which  the  wife  "  is  deemed  to  convey  by  direction 
of  the  husband;"  and  (4)  covenants  for  title  by  the 
husband  as  to  that  which  is  conveyed  by  the  wife,  abso- 

(q)  Sub-sect.  2,  aniff  p.  87.  (r)  See  sab-sect.  1  (A),  ante, 

p.  79. 
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lute  in  the  ease  of  a  mortgage  (s)  and  extending  to  flie 
acts,  &o.  of  the  wife  and  any  one  through  whom  she 
derives  title  otherwise  than  by  purchase  for  value,  in 
the  case  of  a  conveyance  for  other  valuable  consideFa- 
tion  {t). 

The  prerioas  Upon  the  sale  of  the  land  of  a  married  woman,  not 
^^^  '  settled  on  trust  for  her  separate  use,  it  was  usual  for  the 
husband  to  enter  into  covenants  for  title  extending  to 
the  acts,  &c.  of  himself  and  his  wife,  and  her  predeces- 
sors in  title,  so  far  as  it  was  proper  to  include  them  (u). 
This  was  done  because  he  either  did  or  might  receive 
the  purchase  money  {d).  In  such  a  case  it  is  un- 
doubtedly desirable  for  the  purchaser  that  the  wife 
should  also  covenant  for  title,  in  order  that  the  covenant 
may  bind  her  separate  property:  but  it  is  a  question 
whether  he  can  insist  on  this  (x), 
Wife*s  aepa-  When  a  married  woman  conveyed,  under  a  power  of 
rate  property,  appointment,  land  settled  in  trust  for  her  separate  use 
in  fee  subject  to  the  exercise  of  the  power,  it  was  usual 
for  the  husband  and  wife  both  to  covenant  for  title  as 
to  their  own  acts,  &c.  and  those  of  the  wife's  predecessors 
in  title,  so  far  as  it  was  proper  to  include  them  (y). 
When  land  is  settled  in  trust  for  separate  use  of  a 
married  woman  in  fee  simple,  she  is  able  by  her  own 
disposition  alone  to  defeat  all  interest  of  her  husband 
therein  (s).  It  is  thought  therefore  that,  upon  a  dispo- 
sition of  such  land  by  a  married  woman,  the  purchaser 
could  not  insist  that  her  husband  shoidd  covenant  for 
title.  And  for  the  same  reason  it  is  considered  that  a  pur- 
chaser could  not  insist  that  the  husband  should  covenant 
for  title,  upon  a  disposition  by  a  married  woman  of  land 

(•)  Sub-eeot.  1  (C),  (x)  1  Dart,  V.  &  P.  649. 

U)  See  «N<#,  pp.  79—81.  (y)  Bar.  mo.  Go&t.  YoL  II. 

(n)  8eeiMl#,  p.  75.  Part  I.  469,  4th  ed.    See  mU^ 

(y)  1  Dart,  V.  &  P.  648 ;  Bar.  p.  76. 

Preo,  CoQT.  VoL  IL  Part  I.  243,  (c)  Ot^ptr  t.  ir«c^^iM/(^  7  Gh. 

4th  ed,  D.  288. 
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belonging  to  her  as  her  separate  property  by  virtue  of 
the  Married  Women's  Property  Act  1882  (a). 

When  a  married  woman  covenants  for  title,  she  Married 
enters  into  an  obligation,  which  binds  all  property  at  ^^Ja*  ^' 
the  time  of  the  covenant  belonging  to  her  for  her  sepa- 
rate  use  without  restraint  on  anticipation  under  the  rules 
of  equiiy(6)  and  all  her  present  or  future  separate 
property  belonging  to  her  under  the  Married  Women's 
Property  Act  1882(c). 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not  ex- 
pressed to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee, 
or  as  mortgagee,  or  as  personal  representative  of  a  deceased 
person,  or  as  committee  of  a  lunatic  so  foimd  by  inquisition,  or 
under  an  order  of  the  Court,  or  by  direction  of  a  person  as  bene- 
ficial owner,  no  covenant  on  the  part  of  the  person  conveying 
shall  be,  by  virtue  of  this  section,  implied  in  the  conveyance. 

See  sect.  2  (v.),  ante,  p.  27,  as  to  the  meaning  of  the  Meaning  of 
terms  conveyance,  convey  in  the  above  enactment.  *^™'- 

In  view  of  the  above  enactment  the  only  safe  course,  Practice. 
in  drawing  a  deed,  in  which  it  is  intended  to  incorporate 
statutory  covenants  for  title,  is  to  insert  the  exact  words 
of   the   Act,  for  instance,   "as  beneficial  owner,"  as 
"trustee,"  &c.  &c. 

The  above  enactment  also  renders  it  possible  to  insert 
in  a  deed  express  covenants  for  title  in  the  old  form, 
without  their  conflicting  with  the  statutory  covenants. 
It  is  now  generally  the  practice  in  ordinary  cases  to  rely 
upon  the  statutory  covenants  for  title.  This  certainly 
shortens  deeds  of  conveyance  and  effects  some  saving  of 
labour  to  clerks  and  pupils,  who  might  otherwise  have 
to  write  out  express  covenants  at  length.  But,  in  spite 
of  the  benefit  thus  conferred  upon  the  community,  a 
deed  of  conveyance  does  not  gain  in  simplicity  when 

(a)  Stat.  46  &  46  Vict.  o.  75,  Gh.  D.  454. 

8.  1.    See  below.  (e)  Stat.  45  k  46  Vict.  c.  75, 

{h)  See  Tullett  v.  Armstrong ^  4  8.  1.    See  below. 
Beav.  319 ;  Fike  v.  mttgibbon,  17 
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statutory  covenants  for  title  are  "  deemed  to  be  included" 
therein. 

(d.^  In  this  sectioii  a  conyeyanoe  includes  a  deed  conferring 
the  nght  to  admittance  to  copyhold  or  customary  land,  but  does 
not  include  a  demise  byway  of  lease  at  a  rent,  or  any  customary 
assurance,  other  than  a  deed,  conferring  the  right  to  admittance 
to  copyhold  or  customary  land. 

Ckmv$yanee.  As  to  the  i&rm  conveyance ^  see  sect.  2  (v.),  ante^  p.  27. 


Coyenant  to 

surrender 

copyholds. 


It  appears  from  the  above  enactment  that  statutory 
covenants  for  title  may  be  incorporated  in  a  deed  of 
covenant  to  surrender  copyholds  upon  a  sale  or  mort- 
gage (</).  But  statutory  covenants  for  title  can  only  be 
incorporated  in  a  deed  conferring  the  right  to  admittance. 
So  that  if  copyholds  should  have  been  surrendered  to 
coyenanto  for  the  use  of  a  purchaser  or  mortgagee,  before  any  cove- 
^^'  nants  for  title  have  been  entered  into,  express  covenants 

for  title  will  have  to  be  given  by  a  separate  deed  in  the 
old  form  [e). 


Burrender 


(6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
annexed  and  incident  to,  and  shall  go  with,  the  estate  or  interest 
of  the  implied  coyenantee,  and  shall  be  capable  of  being  enforced 
by  eyery  person  in  whom  that  estate  or  interest  is,  for  the  whole 
or  any  part  thereof,  from  time  to  time  vested. 

EflPectof  Bub-  By  the  above  enactment  every  person  taking  the 
whole  or  part  of  the  estate  or  interest  of  "  the  implied 
covenantee"  has  a  right  to  bring  an  action  upon  a  breach 
of  a  covenant  implied  by  virtue  of  this  section  (/). 
"The  implied  covenantee"  is  the  person  to  whom  the 
conveyance  is  made  [g). 

Conyeyanoe         It  is  considered  that,  when  a  conveyance  is  made  to  a 

yj^jj^^     ^   grantee  to  uses,  the  grantee  to  uses  is  "  the  person  to 

whom  the  conveyance  is  made"  within  the  meaning  of 


(<0  See  Day.  Prec.  Cony.  Vol. 
II.  Part  I.  206,  364;  Part  n. 
113,  405,  4th.  ed. 

(e)  See  Dav.  Prec.  Conv.  Vol. 
n.  Part  I.  205—207,  367,  368, 


4ihed. 

(/)  Ante,  p.  74.  See,  as  to 
ezpress  coyenants,  pp.  77,  78, 
ante. 

iSf)  Sab-sect.  1,  ante^  p.  74. 
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sub-sect.  1  (A),  and  therefore  "  the  implied  covenantee  " 
within  the  meaning  of  the  above  enactment.  In  such  a 
case  each  cestui  que  use  will  have  a  right  of  action  for 
breach  of  statutory  covenant  for  title,  because  the  estate 
of  "  the  implied  covenantee"  will  be  vested  in  each  cestui 
que  use  by  the  Statute  of  Uses  (/).  The  right  to  enforce 
statutory  covenants  for  title  cannot  therefore  become 
severed  from  the  right  to  the  land,  as  might  happen  in 
the  case  of  express  covenants  for  title,  entered  into  with 
a  cestui  que  use  (A*).  But  when  a  person  has  to  depend 
upon  the  Statute  of  Uses  (/)  in  order  to  enable  him  to 
maintain  an  action  upon  a  covenant  implied  by  virtue 
of  this  Act,  it  seems  questionable  whether  the  section  of 
the  Act,  which  we  are  now  considering,  can  be  regarded 
as  a  measure  simplifying  the  law  of  real  property. 

(7.)  A  coyenant  implied  as  aforesaid  may  be  varied  or  ex- 
tended by  deed,  and,  as  so  yariod  or  extended,  shall,  as  far  as 
may  be,  operate  in  the  like  manner,  and  with  aU  the  like  in- 
cidents, effects,  and  consequences,  as  if  such  variations  or  ex- 
tensions were  directed  in  this  section  to  be  implied. 

It  is  presimied  that,  if  a  covenant  may  be  varied  Remarks  on 
under  the  above  enactment,  it  may  be  limited.  A  man  *^  '^^  * 
may  by  special  proviso  limit  his  personal  liability  imder 
a  covenant  in  any  manner  he  may  think  fit,  so  long 
as  his  personal  liability  be  not  thereby  altogether  de- 
stroyed (m) .  A  proviso  altogether  destroying  his  personal 
liability  would  be  held  repugnant  and  void  (m). 

The  draftsman  is  recommended  to  be  sparing  in  his 
attempts  to  engraft  variations  upon  the  statutory  cove- 
nants for  title ;  and,  except  in  very  simple  cases,  to  insert 
express  covenants,  when  the  terms  of  the  statutory  co- 
venants are  inapplicable  to  the  matter  before  him. 

(8.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

That  is,  after  the  31st  December  1881  (w). 

(A)  Antff  p.  74.  (w)   WilUams  v.  Hathaway ^  6 

(i)  Stat.  27  Hen.  VIII.  c.  10.  Ch.  D.  644,  646. 

{k)  See  ante^  p.  77.  (n)  Sect,   1,  Bub-sect.  2,  ant0^ 

(0  Stat.  27  lien.  VIII.  o.  10.  p.  27. 
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Execution  of  Purchase  Deed, 

lUglits  of  8. — (1.)  On  a  salo,  tho  purchaser  shall  not  Le  entitled  to  re- 

purchaser as     quire  that  the  conveyance  to  him  be  executed  in  his  presence, 
to  execution,    or  in  that  of  his  solicitor,  as  such ;  but  shall  be  entitled  to  have, 
at  his  own  cost,  the  execution  of  the  conveyance  attested  bj 
some  person  appointed  by  him,  who  may,  if  he  thinks  fit,  be  his 
solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  tho  com- 
mencement of  this  Act  (o). 

Keaning  of  See  sect.  2  (v.,  viii.),  antCy  pp.  27, 28,  as  to  the  meaning 
of  the  terms  conveyance ^  purchaser y  sale  in  the  above 
enactment. 

The  previous       Before  the  above  enactment  came  into  operation  the 
^'  law  appears  to  have  been  this : — Primd  /acie,  a  pur- 

chaser had  no  right  to  require  the  vendor  to  execute  the 
conveyance  in  the  presence  of  himself  or  his  solicitor. 
But,  under  special  circumstances,  he  might  require  the 
vendor  to  do  so.  The  vendor  was  obliged  to  comply 
with  such  a  requisition,  if  it  should  have  been  reasonable 
to  make  it.  And  the  question,  whether,  under  the  cir- 
cumstances, it  were  reasonable  to  make  such  a  requisi- 
tion, was  one  for  the  jury  (p). 

Effect  of  The  above  enactment  gives  the  purchaser  a  right  to 

have  the  conveyance  attested  by  a  witness  of  his  own 
choosing  in  any  case. 

See  sect.  56,  infra,  as  to  the  payment  of  the  con- 
sideration money  upon  a  conveyance. 


Acknowledflr- 
ment 


Production  and  Safe  Custody  of  Title  Deeds, 

owledflc-  9. — (1.)  Where  a  person  retains  possession  of  documents,  and 

of  ri^ht  gives  to  another  an  acknowledgment  in  writing  of  the  right  of 

to  Droduction,  that  other  to  production  of  those  documents,  and  to  delivery  of 

*  w  '"^^^"  copies  thereof  (in  this  section  called  an  acknowledgment),  that 

*^"^^  tod  acknowledgment  shall  have  effect  as  in  this  section  provided. 

of  documents.      See  sect.  2  (xvi.,  xvii.),  ante,  p.  29,  as  to  the  mean- 
J^««^fir  0^     ing  of  the  terms  tcritingy  documents,  person  in  this  section. 

As  to  the  question  of  the  right  of  an  owner  of  land, 

(o)  After  the  Slat  Bee.  1881 ;  (p)   Viney  v.  Chaplin,  2  Be  G. 

sect.  1,  sub-sect.  2,  anU^  p.  27.  &  J.  468,  478 ;  Euex  v.  Daniel, 

L.  R.,  10  a  P.  638. 
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independently  of  express  agreement,  to  enforce  produc- 
tion of  documents  of  title,  relating  to  his  land,  in  the 
possession  of  another  person,  see  ante,  pp.  12,  13. 

Before  the  above  enactment  came  into  operation,  Theiprevious 
when  one  person  retained  possession  of  documents  of  ^"^  ^^^' 
title,  relating  to  land  which  he  conveyed  to  another  (q), 
it  was  usual  for  him  to  enter  into  a  covenant  with  the 
other  for  the  production  and  safe  custody  of  those  docu- 
ments of  title  (r). 

This  covenant  is  now  generally  superseded  by  an 
acknowledgment  of   right  to  production   and  imder- 
taking  for  safe  custody  («)  of  documents,  operating  by 
virtue  of  this  section.     Such  an  acknowledgment  and  Form  of  ac- 
iindertaking  are  most  simply  created  in  the  following  mentanS' 
"words: — "A.  B.  hereby  acknowledges  the  right  of  0.  undertaking. 
D.  to  production  of  {the  deed  of  such  a  date  or  the 
documents  specified  in  the  schedule  hereto)  and  to  deli- 
very of  copies  thereof  and  undertakes  for  safe  custody 

thereof"  (0. 

The  text-writers  recommend  that  a  covenant  for  the  Separate  deed 
production  of  title  deeds  should  be  contained  in  a  sepa-  ^  <»^®°*^  • 
rate  deed  instead  of  in  the  deed  of  conveyance  (w),  in 
order  that  the  deed  of  conveyance  may  not  contain 
notice  (x)  of  the  deeds  covenanted  to  be  produced.  This 
is  an  equally  valid  reason  for  not  inserting  an  acknow- 
ledgment, when  given,  in  a  deed  of  conveyance.  But 
in  a  large  proportion  of  cases,  the  convenience  of  in- 
serting the  acknowledgment  in  the  deed  of  conveyance 
will  probably  be  considered  to  outweigh  this  disadvantage. 

A  separate  document  containing  an  acknowledgment  Stamp  on 
or  an  undertaking  under  this  section,  or  both,  would  ment?^    ^' 

(q)  See  <mto,  pp.  14,  16.  (*)  See  snb-sect.  9,  below. 

(r)  Sugd.  V.  &  P.  450,  463  ;  1  (0  See  sub-sect.  9,  below. 

Bart,  V.  &  P.  664—667  ;  Wms.  [u]  Sugd.  V.  &  P.  460;  1  Dart, 

R.  P.  498,  499.    For  forms  of  V.  &  P.  664;   Dav.  Prec.  Cony, 

covenants  for  production,  see  1  Vol.  II.  Part  I.  4tb  ed. 
Dav.  Prec.  Conv.  222—225, 4th  ed.  (ar)  See  (7N/e,  p.  36. 
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appear  to  be  liable  to  a  stamp  duty  of  sixpence,  as  an 
agreement  (^). 

l^donemeni  In  the  case  of  a  oovenant  for  the  production  of  title- 
dam,  deeds,  it  was  always  desirable,  if  possible,  to  obtain  the 
indorsement  of  a  memorandum  of  the  covenant  upon  the 
principal  deed  retained,  in  order  to  aflPect  every  one,  into 
whose  possession  the  deed  might  come,  with  notice  {z)  of 
the  covenant  (a).  But  it  does  not  appear  that  this  could 
be  enforced,  unless  expressly  stipulated  for  (a).  The 
obligations  imposed  by  an  acknowledgment  can,  it 
seems,  be  enforced  against  every  person  Uable  to  per- 
form  them,  whether  he  has  or  has  not  notice  of  the 
acknowledgment  (&).  But  still  it  is  desirable  to  obtain 
the  indorsement  of  a  memorandum  of  an  acknowledg- 
ment upon  a  deed  to  which  it  relates ;  as  the  indorse- 
ment operates  as  an  admission  of  the  existence  of  the 
acknowledgment  against  the  person  who  permits  the  in- 
dorsement, and  persons  claiming  under  him  (c). 

(2.)  An  acknowledgment  sliall  bind  the  documents  to  wliich 
it  relates  in  the  possession  or  under  the  control  of  the  person 
who  retains  them,  and  in  the  possession  or  under  the  control 
of  every  other  person  having  possession  or  control  thereof  from 
time  to  time,  but  shall  bind  each  individual  possessor  or  person 
as  long  only  as  he  has  possession  or  control  thereof ;  and  every 
person  so  having^  possession  or  control  from  time  to  time  shall  be 
bound  specifically  to  perfoim  the  obligations  imposed  under  this 
section  by  an  acknowledgment,  unless  prevented  from  so  doing 
by  fire  or  other  inevitable  accident. 

The  law  as  to  Lord  St.  Leonards'  opinion  was  that  the  obligation 
I^odwtion.^'  imposed  by  a  covenant  for  production  of  title  deeds  ran 
with  the  land ;  that  is,  that  the  covenant  bound  alienees 
of  the  covenantor's  land,  in  respect  of  which  the  deeds 
were  retained  (rf).  And  this  opinion  seems  to  have  been 
generally  adopted  (^).     A  covenant  for  production  of 


t 


y)  See  stot.  33  &  34  Vict.  c.  97.  (d)  Sugd.  V.   &  P.  453   and 

z)  See  antey  p.  35.  note  (1). 

(a)  Dav.  Prec.  Conv.  Vol.  I.  {e)  Wms.  R.  P.  499  (466,  13th 
691,  Vol.  II.  Parti.  663,  4th  ed,  ed.) ;    1  Dart,  V.  &  P.  656;   1 

(b)  See  Bub-seot.  2,  infra.  Dav.  Prec.  Conv.  691,  4th  ed. 
\e)  See  ante,  p.  40. 
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title-deeds  in  the  old  form  (/)  was  binding  on  the 
covenantor  and  his  heirs,  even  after  he  or  they  had 
parted  with  the  possession  of  the  deeds ;  as  might 
happen,  if  he  or  they  parted  with  the  land,  in  respect 
of  which  the  deeds  were  retained.  It  was  consequently 
usual  for  a  vendor,  who  intended  to  retain  title-deeds, 
to  stipulate  that  the  covenant  to  be  given  for  their  pro- 
duction should  be  qualified  by  a  proviso  making  the 
covenant  void,  if  he  should  deliver  the  deeds  into 
the  lawful  custody  of  any  other  person  and  should  pro- 
cure such  other  person  to  enter  into  a  proper  covenant 
for  their  production  with  the  person  then  entitled  to  the 
benefit  of  the  original  covenant  (g).  But,  in  the  absence 
of  such  a  stipulation,  it  appears  that  a  vendor,  selling  a 
beneficial  interest,  could  not  insist  upon  his  covenant  for 
production  of  deeds  retained  being  so  limited  (//). 

When  trustees,  or  other  fiduciary  owners,  entered  into  Covenant  by 
a  covenant  for  production  of  title-deeds,  the  practice  was  ^^  °*'  -  °' 
to  limit  their  covenant  so  as  to  bind  them,  and  their 
representatives  in  law,  only  while  they  had  the  actual 
custody  of  the  deeds  (?').  But  it  seems  to  have  been 
necessary  to  make  an  express  stipulation  that  the  cove- 
nant should  be  so  limited,  except  in  the  case  of  a  trustee 
in  bankruptcy  (t). 

It  appears  that  the  obligation  imposed  by  an  acknow-  Difference  in 
ledgment  can  be  enforced  against  every  person  having  fj^^^*  ^"^°" 
the  possession  or  control  of  the  documents  specified 
therein,  but  only  so  long  as  he  has  possession  or  control 
of  the  docimients.  The  above  enactment  thus  extends 
to  every  case  the  practice  formerly  observed  in  the  case 
of  fiduciary  vendors.  As,  by  sub-sects.  8, 11,  below,  an 
acknowledgment  and  undertaking  are  to  satisfy  any 

(/)  See   1   Dav.  Preo.   Conv.  (A)  Sugd.  V.  &  P.  452  ;  1  Dav. 

222,  4th  ed.  Preo.  Ck)nv.  222,  n.,  4th  ed. 

(ff)  1  Day.  Prec.  Conv.  222,  n.,  (i)  Sugd.  V.  &  P.  452  ;  1  Dart, 

613,  4th  ed.  V.  &  P.  655  ;  1  Dav.  Prec.  Conv. 

222,  n.  (0,  223,  592,  613. 
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liability  to  give  a  coYenant  for  production,  &c.  and  safe 
custody  of  documents,  it  is  thought  that  a  purchaser  can 
not  now,  in  the  absence  of  any  special  stipulation  on  the 
part  of  the  vendor,  insist  that  the  vendor  should  give  an 
unqualified  covenant  for  the  production  and  safe  custody 
of  documents  retained  by  him  (A),  instead  of  an  acknow- 
ledgment and  undertaking.  But  in  order  to  avoid  any 
doubt  on  this  point,  it  may  be  advisable  for  vendors 
expressly  to  state  among  the  conditions  of  sale,  that 
they  will  only  give  the  statutory  acknowledgment  of 
right  to  production  and  undertaking  for  safe  custody  of 
any  documents  which  they  may  retain,  and  will  not 
enter  into  any  covenant  in  that  behalf. 


Coyenant  for 
prodaction. 


Acknowledg- 
ment. 


(3.)  Tho  obligations  imposed  under  this  section  by  an  acknow- 
ledgment are  to  be  performed  from  time  to  time  at  the  re<}ue8t 
in  writing  of  the  person  to  whom  an  acknowledgment  is  given, 
or  of  any  person,  not  being  a  lessee  at  a  rent,  having  or  claim- 
ing any  estate,  interest,  or  ris:ht  through  or  under  that  person, 
or  otherwise  becoming  throngn  or  under  that  person  interested 
in  or  affected  by  the  terms  of  any  document  to  which  the  ac- 
knowledgment relates. 

The  right  to  enforce  a  covenant  for  the  production  of 
title-deeds  runs  with  the  land,  that  is,  will  belong  to 
every  person  who  may  take  the  covenantee's  estate  in 
the  land  (/).  And  it  appears  that  a  person,  whose  claim 
to  the  land  arises  under  the  covenantee,  has  an  equitable 
right  to  enforce  production  of  the  deeds,  although  he 
may  not  have  the  legal  right  to  enforce  the  covenant  (iw). 
This  may  happen,  if  he  do  not  take  the  covenantee's 
estate  (w). 

By  the  above  enactment  the  devolution  of  the  right 
conferred  by  an  acknowledgment  is  effected  in  a  more 
simple  inanner  than  that  of  the  right  conferred  by  a 
covenant  for  production,     A  person,  in  order  to  prove 


(*)  See  ante^  p.  97. 

h)  - 


_  Sugd.V.&P.463andn.(l); 
Wins.  R.  P.  490 ;  see  anie.  pp. 
77,  78. 


(m)  Sugd.  V.  &  P.  463,  n.  (1); 
antff  p.  12. 

(«)  Sugd.  V.  &  P.  680 ;  see 
ante,  p.  77. 
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that  he  is  entitled  to  the  benefit  of  an  acknowledg- 
ment (o),  has  only  to  show  that  he  has  in  some  way  be- 
come interested  in  or  affected  by  the  terms  of  the  docu- 
ments, to  which  the  acknowledgment  relates,  through  or 
xmder  the  person  to  whom  it  was  given. 

(4.)  The  obligations  imposed  under  tins  section  by  an  acknow- 
led^^nent  are — 

(i.)  An  obligation  to  produce  the  documents  or  any  of  them  at 
all  reasonable  times  for  the  pui"pose  of  inspection,  and 
of  comparison  "wdth  abstracts  or  -copies  thereof,  by  the 
person  entitled  to  request  pix)duction  or  by  any  one  by 
him  authorized  in  wilting ;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any  of  them  at 
any  trial,  hearing,  or  examination  in  any  court,  or  in 
the  execution  of  anj'  commission,  or  elsewhere  in  the 
United  Kingdom,  on  any  occasion  on  which  production 
may  properly  be  required,  for  proving  or  supporting 
the  title  or  claim  of  the  person  entitled  to  request  pro- 
duction, or  for  any  other  purpose  relative  to  that  title 
or  claim ;  and 

(iii.)  An  obligation  to  deliver  to  the  person  entitled  to  request 
the  same  true  copies  or  extracts,  attested  or  unattested, 
of  or  from  the  documents  or  any  of  them. 

The  obligations  imposed  by  the  above  enactment  are 
similar  to  those  imposed  by  the  common  foim  of  cove- 
nant for  the  production  of  title-deeds  (/?). 

(5.)  All  costs  and  expenses  of  or  incidental  to  the  specific  per- 
formance of  any  obligation  imposed  under  this  section  by  an 
acknowledgment  shall  be  paid  by  the  person  requesting  per- 
formance. 

This  is  in  accordance  with  the  pre^•iou^  practice  in  the 
case  of  a  covenant  for  production  of  documents  {q). 

(6.)  An  acknowledgment  shall  not  confer  any  right  to  damages 
for  loss  or  destruction  of,  or  injury  to,  the  documents  to  which 
it  relates,  from  whatever  cause  arising. 

See  sub-sects.  9,  10,  iv/ra. 

One  consequence  of  the  above  enactment  appears  to  Effect  of  the 
be  that,  if  the  obligations  imposed  by  an  acknowledg-  ^^nt. 

(o)  See  sub-sect.  7,  below.  (g)  Sugd.  V.  &  P.  460  ;  1  Dav. 

(rt  See   1    Dav.  Preo.   Conv.      Prec.  Conv.  222— 225,  4th  ed. 
222—225,  4th  ed. 
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Effect  of  the 
above  enact- 
ment. 


Liability  to 
give  a  cove- 
nant for  pro- 
duction. 


The  previous 
ptactice: 


ment  cannot  be  performed  because  the  documents  have 
been  lost  or  destroyed,  no  compensation  can  be  obtained 
for  the  breach  of  those  obligations. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an 
acknowledgment  may  apply  to  the  Court  for  an  order  directing 
the  production  of  the  documents  to  which  it  relates,  or  any  of 
them,  or  the  delivery  of  copies  of  or  extracts  from  those  docu- 
ments or  any  of  them  to  him,  or  some  person  on  his  behalf ;  and 
the  Court  may,  if  it  thinks  fit,  order  production,  or  production 
and  delivery,  accordingly,  and  may  give  directions  respecting  the 
time,  place,  terms,  and  mode  of  production  or  delivery,  and  may 
make  such  order  as  it  thinks  fit  respecting  the  costs  of  the 
application,  or  any  other  matter  connected  with  the  application. 

See  sect.  69,  infra. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy 
any  liability  to  give  a  covenant  for  production  and  delivery  of 
copies  of  or  extracts  from  documents. 

It  is  thought  that  the  above  enactment  renders  it 
imnecessary  for  a  vendor  to  stipulate  that  any  liability, 
which  he  may  incur,  to  the  production  of  documents 
shall  be  limited,  in  the  manner  in  which  the  obligation 
imposed  by  an  acknowledgment  is  limited  (r). 

The  most  common  case,  in  which  a  liability  to  give 
a  covenant  for  production,  &c.  of  documents  arises,  is 
when  a  vendor  sells  part  of  an  estate  and  retains  docu- 
ments of  title  relating  to  the  whole  («). 

(9.)  Where  a  person  retains  possession  of  documents  and  gives 
to  another  an  undertaking  in  writing  for  safe  custodjr  thereof, 
that  undertaking  shall  impose  on  the  person  giving  it,  and  on 
every  person  having  possession  or  control  of  the  documents 
from  time  to  time,  but  on  each  individual  possessor  or  person  as 
long  only  as  he  has  possession  or  control  thereof,  an  ooligation 
to  keep  the  documents  safe,  whole,  uncancelled,  and  undefaced, 
unless  prevented  from  so  doing  by  fire  or  otker  inevitable  acci- 
dent. 

The  common  form  of  covenant  for  the  production  of 
title-deeds  contained  a  provision  that  the  deeds  should 
be  kept  safe  and  Tminjured(/).     As  to  the  extent  of 


{fy  See  antty  p.  97- 
(9)  See  ant€y  p.  14. 


(0  1  Dav.  Prec.  Conv.  222— 
226,  4th  ed. ;  unU^  p.  96. 
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this  covenant  and  the  persons  on  whom  it  might  become 
binding,  see  pp.  96,  97,  ante. 

As  to  the  difference  between  the  liability  incurred  by 
giving  an  imdertaking  imder  the  above  enactment  and 
that  incurred  by  entering  into  a  covenant  in  the  old 
form,  see  antCy  p.  97. 

For  the  form  of  an  undertaking,  see  p.  95,  ante, 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such 
an  imdertaking  may  apply  to  the  Court  to  assess  damages  for 
any  loss,  destruction  of,  or  injury  to  the  documents  or  any  of 
them,  and  the  Court  may,  if  it  thinks  fit,  direct  an  inquiry  re- 
specting the  amount  of  damages,  and  order  payment  thereof  by 
the  person  liable,  and  may  make  such  order  as  it  thinks  fit 
respecting  the  costs  of  the  application,  or  any  other  matter  con- 
nected with  the  application. 

See  sect.  69,  infra. 

It  appears  that  a  person  entitled  to  the  benefit  of  an  Extent  of 
imdertaking  under  this  section  cannot  obtain  compensa-  ^™^°"*" 
tion  for  any  depreciation  of  the  market  value  of  his 
Lmd,  which  might  be  supposed  to  arise  from  the  loss  of 
or  injury  to  the  title-deeds  (t/).  But  he  may  obtain 
compensation  for  the  expense  of  additional  documents 
of  title,  rendered  necessary  by  such  loss  or  injury  {x), 

(11.)  An  undertaking  for  safe  custody  of  documents  shall  by 
virtue  of  this  Act  satisfy  any  liability  to  give  a  covenant  for 
safe  custody  of  documents. 

It  is  thought  that  the  effect  of  the  above  enactment  Effect  of  sub- 
is  that  a  purchaser,  entitled  to  a  covenant  for  safe  *^  '  * 
custody  of  documents,  cannot  now  insist  upon  an  im- 
qualified  covenant  in  the  old  form,  although  the  vendor 
should  not  have  stipulated  for  any  limitation  of  his 
liability  (y).  The  purchaser  must  now  be  contented 
with  the  rights  conferred  by  an  undertaking  under  this 
section. 

(m)  Browfi  v.  Seweltf  11  Hare,  (x)  Hornby  v .  Matcham,  16  Sim. 

49.  325. 

(y)  See  anUf  pp.  97,  98. 
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Liability  to  As  it  was  the  practice,  for  some  years  before  the 
£k^/*^  "  passing  of  this  Act,  to  include  a  covenant  for  safe 
custody  in  every  covenant  for  production  of  title- 
deeds  (s),  a  person,  liable  to  give  a  covenant  for  produc- 
tion of  documents,  would  probably  be  held  to  be  also 
liable  to  give  a  covenant  for  safe  custody,  and  therefore 
liable  to  give  an  undertaking  as  well  as  an  acknowledg- 
ment under  this  section.  A  person  therefore,  who 
wishes  to  give  an  acknowledgment  only,  without  incur- 
ring the  UabiKty  imposed  by  an  undertaking,  should 
in  no  case  omit  to  determine  his  liability  by  express 
TnuteeB,  &o.  stipulation.  It  seems  to  be  desirable  for  trustees  and 
other  fiduciaiy  vendors  to  stipulate  that  they  will  give 
an  acknowledgment  only ;  as,  if  they  give  an  under- 
taking for  safe  custody,  they  will  be  personally  liable  to 
pay  any  damages,  which  may  be  inouixed  thereunder. 


(12.)  Tho  rights  conferred  bv  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  all  such  other 
rights  relative  to  the  production,  or  inspection,  or  the  obtaining 
of  copies  of  documents  as  are  not,  by  virtue  of  this  Act,  satisfied 
by  the  giving  of  the  acknowledgment  or  undertaking,  and  shall 
have  eft'ect  subject  to  the  terms  of  the  acknowledgment  or 
undertaking,  and  to  any  provisions  therein  contained. 

Effect  of  the  The  effect  of  the  first  part  of  the  above  enactment  is 
meii!  *  '  ^^^  ^  person,  entitled  to  the  benefit  of  an  acknowledg- 
ment or  undertaking,  is  not  debarred  from  exercising 
any  right  to  obtain  production,  &o.  of  docimients  given 
him  by  law  (a),  or  which  he  may  have  acquired  by 
contract,  independently  of  this  section. 

The  effect  of  the  second  part  of  the  above  enactment 
is  that  the  rights  conferred  by  an  acknowledgment  or 
undertaking  may,  by  express  stipulation,  be  extended, 
or  limited  in  any  manner  which  does  not  involve  the 
entire  cessation  of  personal  liability  thereunder  (4). 


(z)  Ante,  ^.  96,  {b)   William  Y,Eathaicuy,^Ck, 

[a)  See  ante^  pp.  12,  13.  D.  644. 
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(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  acknowledgment  or  undertaking. 

Afi  it  does  not  appear  that  any  formal  words  are  Use  of  the 
necessary  to  create  an  acknowledgment  and  undertaking  *^^®  enact- 
in  writing  within  the  meaning  of  sub-sect.  1,  9  (c),  this 
section  seems  to  apply  to  any  agreement  in  writing 
operating  as  an  acknowledgment  by  one  person  of  the 
right  of  another  to  production,  &c.  of  documents,  or  as 
an  undertaking  for  safe  custody  of  documents  by  a 
party  thereto,  subject  however  to  the  terms  of  the  agree- 
ment (d).  The  operation  of  this  section  should  there- 
fore be  expressly  excluded,  whenever  it  is  intended  to 
regulate  rights  of  production,  &c.  and  safe  custody  of 
documents  by  express  agreement,  independently  of  this 
section ;  as,  for  instance,  by  a  covenant  in  the  old  form. 

It  is  also  clear  from  the  above  enactment  that  it  is 
competent  for  the  parties  to  an  acknowledgment  or 
undertaking  by  express  stipulation  to  exclude  some  of 
the  rights  conferred  by  this  section,  while  retaining 
others. 

This  section  seems  to  offer  a  simpler  and  more  eflPec-  Adoption  of 
tive  method  of  providing  for  rights  to  the  production,  enactment. 
&c.  of  documents  than  was  afforded  by  the  covenant 
formerly  in  use.  It  is  thought  therefore  that  an 
acknowledgment  and  undertaking  in  the  form  given 
above  (e),  operating  by  virtue  of  this  section,  should 
now  be  adopted  instead  of  a  covenant.  In  some  C£ises 
it  maybe  proper  to  give  an  acknowledgment  alone  (/) ; 
but  it  can  scarcely  ever  be  necessary  or  desirable  otherwise 
to  vary  the  effect  of  this  section  by  express  stipulation. 

(14.)  This  section  applies  only  to  an  acknowled^ent  or 
undertaking  given,  or  a  hability  respecting  documents  incurred, 
after  the  commencement  of  this  Act. 

That  is,  after  the  31st  December  1881  (g). 


\ 


e)  Ante,  pp.  94,  100.  {/)  See  ante,  p.  102. 

Id)  Sub-sect.  12,  ante,  p.  102.  {g)  Sect.  1,  sub-sect.  2,  ante, 

(e)  Ante,  p.  95.  p-  27. 
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in.— Leases. 

10. — (1.)  Bent  reserved  by  a  lease,  and  the  benefit  of  eveiy 
covenant  or  provision  therein  contained,  having  reference  to  the 
subject-matter  thereof,  and  on  the  lessees  part  to  be  observed  or 
perlbrmed,  and  every  condition  of  re-entry  and  other  condition 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the  term  granted  by  the  lease,  not- 
withstanding severance  of  that  reversionary  estate,  and  shall  be 
capable  of  being  recovered,  received,  enforc^,  and  taken  advan- 
tage of  by  the  person  from  time  to  time  entitled,  subject  to  the 
term,  to  the  income  of  the  whole  or  any  part,  as  the  case  may 
require,  of  the  land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  Act  (A). 

See  sect.  2  (ii.,  iii.,  ix.,  xvii.),  antey  pp.  27 — 29,  as  to 
the  meaning  of  the  tenns  land^  income^  rent^  person  in 
the  above  section. 

Independently  of  the  above  enactment  the  rights  of  a 
person  entitled  to  the  reversion  expectant  on  a  lease  for 
a  term  of  years  are  as  follows: — ^Rent  reserved  by  a 
lease  is  incident  to  the  reversion  by  the  common  law(i). 
A  person  therefore  becoming  entitled  to  the  reversion 
expectant  on  a  lease  for  a  term  of  years,  as  heir  or 
assignee  of  the  lessor,  has  by  the  common  law  a  right  to 
recover  the  rent  by  distress  or  action  of  debt  (A;).  A 
person  becoming  entitled  to  the  reversion  expectant  on  a 
lease  as  heir  to  the  lessor  has  by  the  common  law  a  right 
to  take  advantage  of  conditions  of  re-entry  and  other 
conditions,  and  of  all  covenants  and  provisions  made 
with  his  ancestor,  relating  to  the  land  demised,  which 
are  contained  in  the  lease  (/).  Assignees  of  the  rever- 
sion expectant  on  a  lease  are,  by  Stat.  32  Hen.  YIII. 
c.  34,  enabled  to  take  advantage  of  conditions  of  re- 
entry on  non-payment  of  rent  or  breach  of  covenant 
contained  in  the  lease  (m).    By  the  same  statute,  as- 


(A)  After  the  Slst  Dec,  1881  ; 
Beot.  1,  sub-sect.  2,  anUy  p.  27. 

(•)  Litt.  S8.  328,  229,  572; 
Wms.  R.  P.  261. 

{k)  Litt.  SB.  68,  72,  213,  214, 
672  ;  Wms.  R.  P.  258  ;  8u^.  V. 


k  P.  583. 

(/)  Litt.  88.  347,  348 ;  Lougher 
V.  WiUiaMB,  2  Lev.  92  ;  Sugd.  V. 
&  P.  677 ;  Wms.  R,  P.  26U,  414. 

(m)  Wms.  R.  P.  260,  261. 
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dignees  of  the  reversion  are  enabled  to  bring  actions 
upon  covenants,  contained  in  a  lease,  to  be  observed  on 
the  part  of  the  lessee,  "  which  touch  or  concern  the 
thing  demised  "  (w).  This  expression,  it  is  presumed,  is 
the  same  as  "  having  reference  to  the  subject-matter  of 
the  lease." 

An  assignee  of  part  of  the  reversion  expectant  on  a 
lease,  for  instance,  an  assignee  of  the  reversion  for  life 
or  for  years,  has  been  held  to  be  entitled  to  the  benefit  of 
the  remedies  conferred  by  Stat.  32  Hen.  VIII.  c.  34  (o). 

When  the  reversion  expectant  on  a  lease  is  severed,  Seyerance  of 
the  rent  is  apportionable  by  the  common  law  (/?).  Eent  '^®^®"^°°- 
can  only  be  legally  apportioned  by  the  consent  of  the 
tenant  to  the  apportionment  or  by  the  verdict  of  a  jury ; 
and  the  tenant  is  not  boimd  by  an  apportionment  made 
in  any  other  manner  (^).  When  the  rent  has  been 
apportioned,  the  grantee  of  the  reversion  of  part  of  the 
land  comprised  in  a  lease  has  the  same  remedies  for 
recovering  the  apportioned  rent,  as  a  grantee  of  the 
reversion  of  the  whole  land  has  for  the  whole  rent  (r). 
He  may  indeed  take  measures  to  recover  his  rent  before 
apportionment,  but  he  can  then  only  recover  what  may 
be  found  due  to  him  upon  an  apportionment  by  the 
jury  («). 

Before  the  above  enactment  came  into  operation,  an 
assignee  of  the  reversion  of  part  of  the  land  comprised  in 
a  lease  might  bring  actions  upon  the  lessee's  covenants 
relating  to  the  land  {t).  But  he  could  not  take  advan- 
tage of  a  condition  of  re-entry  or  any  other  condition 
contained  in  the  lease,  except  a  condition  of  re-entry  on 

(m)  Spencer's  case,  6  Rep.   16,  876 ;    1   Dav.  Prec.  Conv.   646, 

18  a ;  1  Smith,  L.  C.  68,  76,  8th  4th  ed. 

ed.;  Co.  Litt.  216  b;  Wms.  R.  P.  (r)  Bliss  v.  Collins,  6  B.  &  A. 

412.  876  ;  see  antfy  p.  104. 

(o)  Co.  Litt.  216  a;   Wright  y,  (»)  2  1iiist.bQi;  Mayorof  Stcan^ 

Burroughesy  3  C.  B.  686.  sea  v.  Thomas,  10  Q.  B:  D.  48. 

{p)  2  Inst.  604.  (/)   Twynam  v.  Fickard,  2  B.  & 

[q)  Bliss  y.  Collins,  6  B.  &  A.  A.  106. 
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non-payment  of  rent,  and  then  only  when  the  rent  had 
been  legally  apportioned  (?/).  This  rule  was  subject  to 
an  exception  in  favour  of  the  Crown,  and  did  not  apply 
when  the  reversion  was  severed  by  act  of  law  (a?). 

Leanos  under       If  a  lease  be  granted  by  a  tenant  for  life  with  an  ex- 
^^^^'  press  power  of  leasing  (y)  and  the  lessee  enter  into  cove- 

nants relating  to  the  land  demised,  with  the  lessor,  his 
heirs  and  assigns,  a  person  entitled  in  remainder  ex- 
pectant on  the  lessor's  life  estate  is  considered  as  an 
assignee  of  the  reversion  within  Stat.  32  Hen.  YiJUL. 
0.  34  (s),  and  can  therefore  enforce  those  covenants  (a). 

Statatonr  It  is  thought  that  the  above  section  applies  in  the  case 

^hig?  ^^  ^  lesi^  made  in  exercise  of  a  statutory  power  of 

leasing,  as  by  a  mortgagor  under  this  Act  (6)  or  by  a 
tenant  for  life  under  the  Settled  Land  Act  1882  (c). 

Who  may  Before  the  above  enactment  took  effect,  proceedings 

dies.  for  recovermg  rent,  or  eniorcmg  covenants  and  condi- 

tions contained  in  a  lease  coidd,  as  a  general  rule,  only 
be  taken  by  or  in  the  name  of  the  person  entitled  to  the 
legal  estate  in  reversion  expectant  on  the  lease  (d).  An 
exception  to  this  rule  was  made  by  a  statute  of  the  year 
1873  in  favour  of  the  mortgagor  of  a  reversion  expectant 
on  a  lease,  permitted  by  the  mortgagee  to  remain  in 
receipt  of  the  rents  and  profits,  who  may  in  certain  cases 
bring  an  action  in  his  own  name  (e),  "By  the  above  en- 
actment the  rent  reserved  by  a  lease,  the  benefit  of  the 
lessee's  covenants  relating  to  the  land  demised,  and  all 
conditions  contained  therein  are  declared  to  be  annexed 

(m)  By  Btat.  22  &  23  Vict.  c.  35,  {b)  See  sect.  1 8  and  notes,  below. 

B.  3 ;  Wms.  B.  P.  416,  417 ;  see  (<;)  See  stat.  45  &  46  Vict.  c.  38, 

ante  J  p.  105.  ss.  6 — 9,  20,  and  notes,  below. 

(x)  Ck).  Litt.  215  a.  (d)  Doe  d.  Marriott  v.  Edwards, 

{y)  Wms.  R.  P.  319.  5  B.  tt  Ad.  1069  ;  Trent  r.  Hunt, 

(s)  Ante,  p.  104.  9  Ex.  14 ;  SneU  v.  Finch,  13  G.  B., 

(a)  hhencood  v.  Oldknow,  3  M.  N.  S.  651. 

&  S.  382  ;  Sagd.  Pow.  722,  833  ;  (e)  Stat.  36  k  37  Yict.  c.  66, 

see  note  to  sect.  18,  sab-sect.  7,  s.  25,  sub-s.  5  ;  Wms.  B.  P.  448. 
below. 
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and  incident  to  the  reversionary  estate  in  the  land :  but 
power  to  recover  the  rent,  enforce  the  covenants,  and 
take  advantage  of  the  conditions  is  given  to  "  the  person 
from  time  to  time  entitled  subject  to  the  term,  to  the 
income  of  the  whole  or  any  part  of  the  land  leased."  It 
appears  therefore  that  a  person,  who  answers  to  this 
description,  may  bring  actions  upon  lessees'  covenants, 
having  reference  to  the  subject-matter  of  the  lease,  and 
otherwise  running  with  the  land,  although  he  be  not 
possessed  of  the  legal  estate  in  reversion.  It  seems  also 
that  such  a  person  may  distrain  and  enforce  the  other 
remedies  for  the  recovery  of  rent  (/),  and  may  take 
advantage  of  every  condition  of  re-entry  and  other  con- 
dition contained  in  the  lease.  The  above  enactment 
gives  remedies  to  the  person  "  from  time  to  time  "  enti- 
tled to  the  income  of  the  land  leased.  But  it  is  thought 
that  it  will  be  sufiBcient  for  a  person,  who  wishes  to  en- 
force any  of  those  remedies,  to  show  that  he  is  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased, 
without  showing  that  he  is  so  entitled  "  from  time  to 
time  "  (whatever  that  may  mean). 

Although  the  above  section  confers  new  rights  upon  Remedies  of 
the  person  entitled  to  the  income  derived  from  the  '^^©"lo^ew. 
reversion  expectant  on  a  lease,  it  does  not  appear  to 
take  away  from  persons  entitled  to  the  legal  estate  in 
such  a  reversion  any  remedies  which  they  may  possess 
for  recovering  rent  and  enforcing  covenants  or  condi- 
tions {g).  It  is  thought  therefore  that  rent  reserved  by  a 
lease  may  now  be  recovered,  lessees'  covenants  relating 
to  the  demised  land  enforced,  and  conditions  of  re-entry, 
&c.  taken  advantage  of  either  by  the  legal  reversioner 
in  right  of  his  reversion,  or  by  the  person  entitled 
to  the  income  of  the  reversion  in  exercise  of  the  right 
given  him  by  the  above  section. 

(/)  See  Wma,  R.  P.  258,  261,  (y)  See  anU^  pp.  104,  105. 

411. 
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CoveiiAiiifl  In  order  to  enable  persons  succeeding  to  the  reversion 

in  groM.  expectant  on  a  lease  to  enforce  the  lessee's  covenants 

contained  in  the  lease,  it  was  necessary  that  the  cove- 
nants should  have  been  originallj  made  with  the  person 
entitled  to  the  legal  estate  in  reversion.  Otherwise  the 
covenants  would  not  nm  icith  the  land  at  law,  although 
they  might  relate  to  the  land  demised  (h).  From  the 
language  of  the  above  enactment  it  would  appear  that 
every  covenant  contained  in  a  lease,  having  reference  to 
the  subject-matter  thereof,  is  incidental  to  the  rever- 
sionary estate  in  the  land,  and  may  be  enforced  by  the 
person  entitled  to  the  income  of  the  land  leased.  But 
it  is  a  question  whether  the  above  enactment  applies  to 
lessees'  covenants,  which  relate  to  the  land  demised, 
but  are  covenants  collateral  or  in  gross  (as  they  are 
termed)  (i),  because  they  have  not  been  entered  into 
with  the  person  entitled  to  the  legal  estate  in  reversion. 
This  is  a  point  which  can  only  be  settled  by  judicial  de- 
cision. It  may  be  remarked  that  the  covenantor  remains 
liable,  on  covenants  collateral  or  in  gross  contained  in  a 
lease,  to  the  covenantee  and  his  representatives,  irrespec- 
tive of  the  question,  who  is  possessed  of  the  reversionary 
estate  in  the  land  {k).  If  the  person  entitled  to  the 
income  derived  from  the  reversion  should  be  held  to 
have  the  right  to  enforce  such  covenants,  an  additional 
obligation  would  be  imposed  on  the  covenantor.  The 
case  seems  analogous  to  the  decision  upon  Stat.  82 
Hen.  VIII.  0.  34  (/) ;  which  statute,  although  general 
in  terms,  was  held  to  apply  only  to  covenants,  which 
touch  or  concern  the  land  demised  (w)  and  not  to  col- 
lateral covenants.  The  principle  of  the  interpretation 
given  to  that  statute  seems  to  be  that  assignees  of  the 
reversion  ought  to  be  invested  with  those  rights  only, 

(A)   Wehh  ▼.  Ituutll,  3  T.  R.  (k)  Stoker  ▼.  Rustdl,  3  T.  R. 

393, 402;  Stok$9  y.  Ruuell,  3  T.  R.  678  ;  Sugd.  V.  ft  P.  692. 

678,  681.  (/)  Ante,  p.  105. 

(t)  See  ST.  R.  402,  681 ;  Sugd.  (m)  Spencer' 9  eate,  5  Rep.  16, 

V.  &  P.  684,  692.  18. 
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which  would  have  passed  by  the  common  law  to  the  heir 
of  the  lessor,  along  with  the  right  to  the  land  leased, 
had  the  reversion  been  allowed  to  descend  to  the 
heir  (n).  A  similar  principle  might  be  applied  in  the 
construction  of  the  above  enactment. 

Covenants  contained  in  a  lease,  "  having  reference  to  Covenanta 
the  subject-matter  thereof,"  appear  to  be  the  same  as  feren^fothe 
covenants,  which  "  touch  or  concern  the  thing  demised,"  subject-mat- 
and  therefore  to  be  those  covenants  which  can  be  en-  lease, 
forced  by  assignees  of  the  reversion  independently  of 
the  above  enactment  (o).     Examples  (p)  of  covenants  of 
this  nature  are  covenants  to  pay  rent  (q),  to  pay  rates 
and  taxes,  &c.  (r),  to  repair  («),  to  deliver  up  the  demised 
premises  in  good  repair  at  the  end  of  the  term  (^),  to 
reside  upon  the  demised  land  (m),  and  as  to  the  mode  of 
cultivation  of  the  demised  land  {x). 


11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a  lessor  Obligation  of 
"with  reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  lessors  cove- 
far  as  the  lessor  has  power  to  bind  the  reversionary'  estate  imme-  nants  to  run 
diately  expectant  on  the  teim  granted  by  the  lease,  be  annexed  ^i*^  rever- 
and  incident  to  and  shall  go  with  that  reversionary  estate,  or  ^^^^' 
the  several  parts  thereof,  notwithstanding  severance  of    that 
reversionary  estate,  and  may  betaken  advantage  of  and  enforced 
by  the  person  in  whom  the  term  is  from  time  to  time  vested  by 
conveyance,  devolution  in  law,  or  otherwise ;  and,  if  as  far  as 
the  lessor  has  power  to  bind  the  person  from  time  to  time  en- 
titled to  that  reversionary  estate,  the  obligation  aforesaid  may 
be  taken  advantage  of  and  enforced  against  any  person  so 
entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  Act  {y). 

The  benefit  of  covenants,  made  by  a  lessor  with  a  The  previou« 

law. 


(n)  See  antey  p.  104;  Webb  v. 
Huwell,  3  T.  R.  393,  401,  402. 

(o)  See  Spencer'' 8  case^  5  Rep. 
16 ;  1  Sjnith,  L.  C.  68,  8th  ed. ; 
ante  J  pp.  104,  105. 

{p)  All  the  cases  on  this  subject 
will  be  found  in  Woodfall  on 
liaudlord  and  Tenant,  149,  12th 
ed.  ;  1  Smith,  L.  C.  %0et9eq.f  8th 
ed. 

\q)  Parker  v.  Webb,  3  Salk.  6. 

(r)  Lean  and  Chapter  of  Wind* 


8or*8  case,  6  Rep.  24. 

(«)  Spencer*8  case,  6  Rep.  24 ; 
Bean  and  Chapter  of  Windsor^s 
ease,  ib.  241;  Martyn  y.  Clue^  18 
Q.  B.  661. 

(0  Martt/ny.  Cltif,  18  Q.  B.  661. 

(m)  Tatem  v.  Chaplin,  2  H.  Bl. 
133. 

(x)  Cockson  v.  Cock,  Cro.  Jao. 
125;  Martyn  y.  Clue,  18  Q.  B.  661. 

(y)  After  the  3l8t  Dec.  1881 ; 
sect.  1,  sub-sect.  2,  ante,  p.  27. 
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Lesaor's  oore- 
nants,  on 
whom  bind- 
ing. 


lessee,  relating  to  the  land  demised,  runs  with  the  land 
at  common  law  {z);  that  is,  such  covenants  may  be  en- 
forced hy  every  person  who  takes  the  lessee's  estate, 
whether  by  devolution  in  law  or  by  act  of  parties.  It 
seems  to  follow  from  the  first  resolution  in  Spencer* 8 
case  (a)  that  the  burthen  of  such  covenants  runs  with 
the  reversion  at  common  law  (i);  that  is,  that  they  may 
by  the  common  law  be  enforced  against  every  person 
who  takes  the  estate  of  the  lessor.  It  has  however  been 
asserted  that  this  is  not  the  case  (c).  Be  this  as  it  may, 
by  Stat.  32  Hen.  VIII.  c.  34,  s.  2,  lessees  and  their 
assigns  are  enabled  to  bring  actions  against  the  assignees 
of  the  reversion  of  the  land,  leased,  or  any  parcel 
thereof,  upon  any  covenant  in  the  lease,  which  touches 
or  concerns  the  land  demised  (rf).  So  that  a  covenant 
made  by  a  lessor  with  a  lessee,  relating  to  the  land  de- 
mised, may  be  enforced  against  a  person  becoming 
entitled  to  the  lessor's  estate,  by  devolution  in  law  or 
act  of  parties,  independently  of  the  above  enactment  {e), 

A  lessor's  covenants,  independently  of  the  personal 
obligations  which  they  impose,  can  only  bind  persons 
who  take  his  reversionary  estate  ;  for  example,  they  are 
not  binding  on  persons  who  take  estates  in  remainder 
expectant  on  the  determination  of  the  lessor's  rever- 
sionary  estate.  An  exception  to  this  rule  occurs  in  the 
case  of  a  lease  made  by  a  tenant  for  life  in  exercise  of  a 
power  of  leasing  contained  in  a  settlement ;  when  cove- 
nants authorized  by  the  power  and  entered  into  by  the 
lessor  bind  the  remainderman  (/) .  By  the  above  enact- 
ment, the  obligation  of  a  lessor's  covenants  is  binding  on 


(je)  spencer'' s  case,  5  Bep.  16; 
Sugd.  V.  &  P.  682. 

(a)  5  Bep.  16. 

(*)  See  Tannery.  Florence,  I  Ch. 
Ca.  259,  260. 

{c)  1  Smith,  L.  0.  76,  76,  Sth 
ed.  The  authorities  dted  in  sup- 
port of  this  assertion  merely-  go 
to  prove  that  the  benefit  of  lessees* 


covenants  did  not  ran  ivith  the 
reversion  at  commou  law,  whicdi 
is  a  different  point. 

(d)  Speneer'i  case,  6  Rep.  16, 18. 

\e)  Isteed  v.  Stoneley,  1  And. 
82 ;  drd  Report  of  K.  P.  Commis- 
sioners; 1  Dav.  Prec.  Conv.  130, 
4th  ed. 

(/)  Sngd.  Pow.  722. 
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the  person  entitled  to  the  reversionary  estate,  only  "  if 
and  as  far  as  the  lessor  has  power  to  bind  "  him.  This 
does  not  appear  to  extend  the  previous  law. 

The  above  enactment  of  course  applies  in  the  case  of  a  Statutoiy 
lease  made  in  exercise  of  a  statutory  power  of  leasing,  leasing, 
as  by  a  mortgagor  under  this  Act  ((/),  or  by  a  tenant  for 
life  under  the  Settled  Load  Act  1882  (h). 

By  the  above  enactment  remedies  are  given  to  "  the  Who  may 
person  in  whom  the  term  is  from  time  to  time  vested  "  ^"^^  the°°" 
against  "  the  person  from  time  to  time  entitled  to  the  a^o^e  enact- 
reversionary  estate."     It  is  thought  however  that,  if  a 
person  wish  to  enforce  any  of  these  remedies,  it  will  be 
sufficient  for  him  to  show  that  the  term  is  vested  in  him- 
self,  and  that  the  person,  whom  he  seeks  to  charge,  is 
entitled  to  the  reversionary  estate,  without  attempting 
to  prove  that  the  term  is  vested  in  himself,  or  the  rever- 
sionary estate  in  the  other  from  time  to  time  (whatever 
that  may  mean). 

It  has  been  said  that  an  action  may  be  brought  upon  Severance  of 

1  ,  i.  •     X  J.1-  •  i»  xi-  •        reversion. 

a  lessor  s  covenant  agamst  the  assignee  of  the  reversion 
of  part  of  the  land  comprised  in  a  lease,  independently 
of  the  above  enactment  (i).  The  writer  is  not  aware 
that  this  point  has  been  actually  decided,  but  the  above 
opinion  seems  to  be  correct.  It  has  been  decided  that  a 
lessee's  covenant  contained  in  a  lease  may  be  appor- 
tioned (A),  and  may  therefore  be  enforced  against  the 
assignee  of  the  term  in  part  only  of  the  land  demised(/). 
The  same  principle  appears'to  be  applicable  to  a  lessor's 
covenant. 

Covenants  "  with  reference  to  the  subject-matter  of  a  Covenants 
lease  "  appear  to  be  of  the  same  class  as  those  men-  J^'d^onked. 
tioned  in  the  previous  section  (iw). 


s 


0  See  sect.  18  and  notes,  below.  (k)  Bee  Badeleif  y,  Vtffurt,i'E. 

[h)  See  Stat.  46  &  46  Vict.  c.  38,  &  B.  71. 

I.  i — 9,  20,  and  notes,  below.  (/)  Cougham  v.  King^  Cro.  Car. 

(•)  Per  Bayley,  J.,  Twynamy.  221. 

Fickard,  2  B.  ft  A.  106,  109.  (m)  See  ante,  p.  109. 
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Apportion-  12* — (1-)  Notwithstanding  tlie  severance  by  conveyance,  sur- 

meDt  of  con-  render,  or  otherwise,  of  the  reversionary  estate  in  any  land 
ditionson  comprised  in  a  lease,  and  notwithstanding  the  avoidance  or 
Beverance,  &o.  cesser  in  any  other  manner  of  the  term  granted  by  a  lease  as  to 
part  only  of  the  land  comprised  therein,  every  condition  or  right 
of  re-entry,  and  every  otner  condition,  contained  in  the  lease, 
shall  be  apportioned,  and  shall  remain  annexed  to  the  severed 
parts  of  the  reversionary  estate  as  severed,  and  shall  be  in  force 
with  respect  to  the  term  whereon  each  severed  part  is  rever- 
sionary, or  the  term  in  any  land  which  has  not  been  surrendered, 
or  as  to  which  the  term  has  not  been  avoided  or  has  not  other- 
wise ceased,  in  like  manner  as  if  the  land  comprised  in  each 
severed  part,  or  the  land  as  to  which  the  term  remains  subsist- 
ing, as  the  case  may  be,  had  alone  originally  been  comprised  in 
the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  Act  (n). 

As  to  the  term  land^  see  sect.  2  (ii.),  antCy  p.  27. 

Before  the  above  enactment  took  effect,  upon  the 
severance  of  the  reversion  expectant  on  a  lease  other- 
wise than  by  act  of  law,  no  person,  who  thereby  became 
entitled  to  the  reversion  of  part  of  the  land  demised, 
saving  the  Crown,  could  take  advantage  of  any  condi- 
tion of  re-entry  or  other  condition  contained  in  the 
lease  (o),  except  a  condition  of  re-entry  for  non-payment 
of  rent,  and  then  only  when  the  rent  had  been  legally 
apportioned  (/?).  For  by  the  conunon  law,  a  condition 
contained  in  a  lease  was  said  to  be  entire,  and  was 
therefore  held  to  be  destroyed  by  severance  of  the  rever- 
sion (o).  Conditions  of  re-entry  for  non-payment  of 
rent  were  destroyed  as  well  as  other  conditions,  until 
the  benefit  of  them  was  preserved  by  "Lord  St. 
Leonards'  Act  "  (/?).  This  is  still  the  law  with  regard 
to  leases  made  before  the  1st  January  1882  {q). 

The  above  enactment  extends  to  every  condition  or 
right  of  re-entry,  and  every  other  condition  contained 
in  the  lease.     The  statutory  relief  previously  given  only 


Change 
effected  by 
the  above 
enactment. 


(ft)  After  the  3l8t  Dec.  1881 ; 
sect.  1,  sub-sect.  2,  ante,  p.  27. 

(o)  KnighCg  cote,  6  Rep.  64; 
Co.  Litt.  216  a;  Wma.  B.  P. 


416—418  ;  ante,  p.  106. 

ip)  Stat.  22  &  23  Viot.  o.  86, 
B.  3. 

(q)  See  sub-sect.  2,  above. 
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extended  to  the  case  of  conditions  of  re-entry  for  non- 
payment of  rent(r).  The  provision  of  "Lord  St. 
Leonards'  Act"  did  not  apply,  unless  the  rent  had 
been  legally  apportioned.  No  such  condition  seems  to 
be  attached  to  the  operation  of  the  above  enactment. 

The  subject  of  the  apportionment  of  conditions  con-  Sect.  lo. 
tained  in  a  lease,  upon  severance  of  the  reversion  is  also 
dealt  with  in  sect.  10,  ante,  pp.  104,  105. 

13. — (1.)  On  a  contract  to  grant  a  loase  for  a  term  of  years  to  On  sub- 
be  derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  demise,  title 
the  intended  lessee  shall  not  have  the  right  to  call  for  the  title  ^  leasehold 
to  that  reversion.  reversion  not 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in-  to  be  required, 
tention  is  not  expressed  in  the  contract,  and  shall  have  effect 
subject  to  the  terms  of  the  contract  and  to  the  provisions  therein 
contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the  com- 
mencement of  this  Act  {a). 

Before  the  above  enactment  took  effect,  on  a  contract  The  previous 

1n.ur 

to  grant  a  lease  for  a  term  of  years,  to  be  derived  out 
of  a  leasehold  interest  with  a  leasehold  reversion,  the 
intended  lessee,  in  the  absence  of  special  stipulation, 
had  a  right  to  call  for  the  title  to  that  leasehold  rever- 
sion; although,  if  the  contract  were  made  after  the 
3l8t  December  1874,  he  was  not  entitled  to  call  for  the 
title  to  the  freehold  {t). 

It  vnH  be  observed  that  the  above  enactment  does  not  The  present 
deprive  a  person,  who  has  contracted  for  the  grant  of  an 
underlease,  of  the  right  to  call  for  the  title  to  the  lease- 
hold interest,  out  of  which  the  imderlease  is  to  be 
derived.  But,  with  this  exception,  an  intending  lessee 
has  now  no  right  to  call  for  his  intended  lessor's  title, 
except  by  special  stipulation  {t).  He  should  therefore  be 
careful  to  stipulate  expressly  for  this  right,  whenever  he 
desires  to  inquire  into  his  lessor's  title ;  as  he  may  wish 

(r)  Seestat.  22  &  23  Vict.  c.  3d,      sect.  1,  sub-sect.  2,  anU,  p.  27. 
s.  3.    See  anUf  pp.  105, 106.  (t)  Ante^  pp.  4,  8. 

(«)  After  the  Slst  Deo.  1881 ; 

W.C.  I 
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Grantor  of 
underlease. 


Notice  of 
lessor's  title. 


Restrictions 
on  and  relief 
against  for- 
feiture of 
leases. 


The  previous 
law. 


Bamford  v. 
Creasy. 


to  do,  for  instance,  in  the  case  of  a  proposed  building 
lease  (x), 

A  person,  about  to  contract  to  grant  an  underlease, 
who  does  not  wish  to  show  his  title  to  the  lease  under 
which  he  himself  holds,  should  still  take  care  to  make 
an  express  stipulation  that  his  title  shall  not  be  inquired 
into. 

A  jperson  taking  a  lease  xmder  the  conditions  imposed 
by  the  above  enactment  is  held  to  have  notice  of  his 
superior  landlord's  title  (y).  As  to  this,  see  ante^ 
pp.  6,  7. 

Forfeiture, 

14. — (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso 
or  stipulation  in  a  lease,  for  a  Dreach  of  any  covenant  or  condi- 
tion in  the  lease,  shall  not  be  enforceable,  by  action  or  otherwise, 
unless  and  until  the  lessor  serves  on  the  lessee  a  notice  specif^r- 
ing  the  particular  breach  complained  of,  and,  if  tlie  breach  is 
capable  of  remedy,  re^uirine  the  lessee  to  remedy  the  breach, 
and,  in  any  case,  requiring  the  lessee  to  make  compensation  in 
money  for  the  breach,  and  the  lessee  fails,  within  a  reasonable 
time  thereafter,  to  remedy  tlie  breach,  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money,  to  the  satisfac- 
tion of  the  lessor,  for  the  breach. 

Before  the  above  enactment  came  into  operation,  a 
lessor  had  a  legal  right  to  enforce  a  proviso  for  re-entry 
on  breach  of  covenant  or  condition  contained  in  a  lease, 
immediately  the  lessee  committed  any  breach  of  cove- 
nant or  condition  (s).  As  a  general  rule,  the  lessee  had 
no  equitable  right  to  relief  against  a  forfeiture  incurred 
by  breach  of  covenant  (a),  other  than  a  covenant  for  the 
payment  of  money  (J).  Exceptions  to  this  rule  occurred 
in  the  cases  of  accident  and  surprise  (c).  Equitable  re- 
lief against  forfeiture  for  breach  of  covenant  was  accord- 


{x)  Patman  v.  Sarland^  17  Ch. 
D.  353,  369. 

(.V)  Ihid, 

Ot)  Ooodright  d.  ITare  v.  Caior, 
2  Dong.  477 ;  Doe  d.  fTiUon  v. 
Abel,  2  K.  &  8.  641  ;  Doe  d. 
MueUm  V.  Oladwin,  6  Q.  B.  963 ; 
Davts  V.  Burrell,  10  0.  B.  821 ; 
Wms.  R.  P.  414  (399,  402,  13th 


ed.). 

(a)  milr,  Barclay,  18  Ves.  66; 
Nokee  v.  Oibbon,  3  Drew.  681. 

(b)  See  Wms.  R.  P.  269,  260. 
\e)  Eldon,  C,  Hill  v.  Barclay, 

18  Ves.  56,  62;  Stuart,  V.-C, 
Bamford  v.  Creaey,  3  Gifl.  676, 
680. 
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ingly  given  to  a  lessee,  in  one  case,  when  judgment  had 
been  obtained  against  the  lessee  in  ejectment  under  cir- 
cumstances taking  her  imf airly  by  surprise  {d) ;  and,  in  Bargeni  r, 
another  case,  when  the  lessee  had  been  prevented  by  ^''**^' 
stress  of  weather  from  performing  a  covenant  to  re- 
pair (e).  Another  exception  to  the  rule  was  created  by 
statute.  By  certain  provisions  of  "  Lord  St.  Leonards' 
Act "  (/),  which  are  now  repealed  (g),  power  was  given 
to  the  Court,  under  certain  conditions,  to  relieve  against 
a  forfeiture  for  breach  of  a  covenant  or  condition  to 
insure  against  fire. 

It  will  be  observed  that  the  above  enactment  places  Eatates  upon 
restrictions  upon  the  enforcement  of  a  right  of  re-entry  ^'*'"**°^* 
or  forfeiture  under  any  proviso  or  stipulation  in  a  kase^ 
for  a  breach  of  any  covenant  or  condition  in  the  lease. 
It  seems  to  be  a  question  therefore  whether  the  above 
enactment  applies  in  the  case  of  a  right  of  re-entry  for 
a  breach  of  a  condition  in  a  lease,  which  does  not  arise 
under  a  proviso  or  stipulation  for  re-entry  contained  in  the 
lease.  For  instance,  suppose  that  A.  grants  to  B.  a  lease 
of  a  farm  house  and  lands  for  seven  years,  reserving 
rent,  upon  condition  that  B.  reside  in  the  farm  house ; 
and  that  the  lease  contains  no  covenant  on  B.'s  part  to 
reside  in  the  farm  house,  and  no  proviso  for  re-entry 
upon  breach  of  the  condition.  In  such  a  case  A.  will 
have  a  right  of  re-entry  upon  breach  of  the  condi- 
tion (h)  :  but  this  right  will  not  arise  imder  any  proviso 
or  stipulation  for  re-entry  contained  in  the  lease.  A.  will 
have  a  right  of  re-entry  because  the  conditional  estate 
granted  by  him  has  been  determined  by  a  breach  of  the 
condition  {h).    It  may  fairly  be  questioned  whether  a 

{d)  Bamford  v.  Creaty,  3  Giff.  {g)  See  Bub-sect.  7,  infra. 

676.  (A)  Litt.  88.  325—331 ;  Knight 

(e)  Sargent  y.  Thomtonf  4  Giff.  t.  Morpt  do.  Eliz.  60  ;  Simpson 

473.  T.    Titterell,   ib.   242;   Marth  t. 

(/)  Stat.  22  ft  23  Vict.  c.  35,  Curtegt,  ib,  628  ;  J)oe  d.  Loektcood 

88.  4—6,  8,  9.    See  also  stat.  23  v.   Claris,  8  East,   185;  Doe  d. 

ft  24  Vict.  0.  126,  88.  2,  8.  Kenniker  v.  Wattf  8  B.  ft  G.  803. 
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light  of  re-entry  arising  ipso  facto  upon  the  determina* 
tion  of  a  conditional  estate,  and  not  by  virtue  of  an 
express  proviso  for  re-entry,  is  comprehended  in  the 
above  enactment. 

It  is  also  a  question  whether  the  lease,  which  we  have 
taken  as  an  example,  could  be  said  to  be  '*  a  lease  limited 
to  continue  as  long  only  as  the  lessee  abstains  from  com- 
mitting a  breach  of  covenant "  within  sub-sect.  5,  infra. 
It  does  not  strictly  come  within  the  words  of  sub-sect.  5 ; 
for  we  have  assumed  that  the  lease  contains  no  covenant 
to  reside  on  the  part  of  the  lessee.  And  a  breach  of 
covenant  is  different  from  a  breach  of  a  simple  condi- 
tion. An  action  for  damages  can  be  brought  on  breach 
of  covenant.  But  when  an  estate  is  granted  upon  con- 
dition, the  estate  is  determined  on  breach  of  the  condi- 
tion :  but  no  action  for  damages  lies  for  breach  of  the 
condition.  This  seems  a  good  reason  for  distinguishing 
between  such  a  lease  as  we  have  supposed  and  the  lease 
described  in  sub-sect.  5.  \Ve  may  remark  that  the 
existence  of  sub-sect.  5  affords  an  argument  that  a  right 
of  re-entry  upon  the  determination  of  a  lease  upon  con- 
dition is  not  affected  by  sub-sect.  1.  For,  it  sub-sect.  1 
extends  to  such  a  right  of  re-entry,  it  would  also  include 
a  right  of  re-entry  upon  the  determination  of  the  lease 
described  in  sub-sect.  5,  without  the  assistance  of  sub- 
sect.  5. 

Notice.  As  to  the  service  of  notice  .on  the  lessee,  see  sect.  67, 

po%L 

It  appears  that  the  notice  required  by  the  above 
enactment,  in  order  to  be  effectual,  must,  in  any  case, 
)^uire  the  lessee  to  make  compensation  in  money  for 
the  breach  complained  of.  Lessors  must  therefore  be 
careful,  whenever  they  serve  notice  requiring  a  lessee  to 
Remedy  a  breach  of  covenant — ^f or  instance,  a  covenant 
to  repair — by  the  same  notice  to  require  the  lessee  to 
make  compensation  in  money  for  the  breach. 
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The  notice  required  by  the  above  enactment  is  to  Breach  of 
specify  the  particular  breach  complained  of.    In  the  ^e'cov^mt. 
case  of  the  breach  of  more  than  one  of  the  covenants  or 
conditions  in  the  lease,  the  required  notice  should  there- 
fore be  served  as  to  each  covenant  or  condition  broken. 

It  seems  from  the  language  of  the  above  enactment  More  than 
that  a  notice  specifying  a  particular  breach  of  covenant  ^^e  c^^  ^' 
will  not  extend  to  a  subsequent  breach  of   the  same  nant. 
covenant,  but  that  in  such  a  case  a  fresh  notice  must  be 
served. 

It  will  be  observed  that,  by  the  above  enactment,  the  Compenea- 
lessor's  right  of  re-entry  cannot  be  enforced,  unless  the  ^^' 
lessee  fails  to  make  "  reasonable  compensation  in  money 
to  the  satisfaction  of  the  lessor.*^  Strictly  speaking,  the 
lessor  alone  can  judge  what  compensation  is  reasonable 
to  his  own  satisfaction.  Ilis  judgment  however  on  this 
point  will  be  practically  controlled  by  the  Court,  by 
means  of  the  power  of  relieving  the  lessee  conferred  on 
the  Court  by  sub-sect.  2. 

It  has  been  decided  that  this  section  is  retrospective.  Sect.  Hretro- 
and  that  it  applied  in  the  case  of  breaches  of  covenant  ^^^  ^®' 
committed  before  the  commencement  of   the  Act,  if 
the  lessor  had  not  previously  enforced  the  right  of 
re-entry  (i). 

(2»)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in 
the  lessor's  action,  if  any,  or  in  any  action  brought  by  himself, 
apply  to  the  Court  for  relief ;  and  the  Court  may  gi-ant  or  refuse 
rehef ,  as  the  Court,  having  regard  to  the  proceedings  and  con- 
duct of  the  parties  under  tiie  foregoing  provisions  of  this  section, 
and  to  all  the  other  circumstances,  thinks  fit ;  and  in  case  of 
relief  may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses, 
dama|;es,  compensation,  penalty,  or  otherwise,  including  the 
grantmg  of  an  injimction  to  restrain  any  like  breach  in  the 
future,  as  the  Court,  in  the  circumstances  of  each  case,  thinks 
fit. 

See  sect.  69,  infra. 

(0  Qitiltfr  T.  Maphfon,  9  Q.  B.  D.  672, 
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The  above  enaotment  only  applies  where  the  lessor 
has  not  re-entered ;  and  it  appears  that  the  lessee  cannot 
obtain  reUef  thereunder  unless  he  commenoe  proceedings 
before  the  lessor  has  re-entered  (A:).  The  lessee  was 
held  to  be  entitled  to  apply  for  relief  under  the  above 
enactment  in  an  action  by  the  lessor  pending  at  the  time 
of  the  commencement  of  the  Act  (/). 

is.)  For  the  purposes  of  this  sectioii  a  lease  includes  an  origi- 
or  derivative  underlease,  also  a  grant  at  a  fee  farm  rent,  or 
securiDg  a  rent  by  condition ;  and  a  lessee  includes  an  original 
or  derivative  underlessee,  and  the  heirs,  executors,  administra- 
tors, and  assigns  of  a  lessee,  also  a  grantee  under  such  a  grant 
as  aforesaid,  ids  heirs  and  assigns;  and  a  lessor  includes  an 
original  or  derivative  under-lessor,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

Lease  for  The  word  "  lease  "  in  this  section  appears  properly  to 

lives.  include  a  lease  for  a  life  or  lives,  which  is  a  freehold 

estate,  as  well  as  a  lease  for  a  term  of  years  (m). 

Feefarmxent.  The  exact  meaning  of  the  term  fee  farm  rent  has  been 
the  subject  of  controversy  (w).  The  better  opinion 
appears  to  be  that  a  fee  farm  rent  means  a  perpetual 
rent,  and  that  the  term  may  be  applied  to  a  rent-charge 
in  fee  simple,  which  is  the  only  way  in  which  a  per- 
petual rent  can  be  created  since  the  Statute  of  Quia 
Emptoresy  18  Edw.  I.  c.  1  (o). 

(4.)  This  section  applies  although  the  proviso  or  stipulation 
under  which  the  right  of  re-entry  or  forfeiture  accrues  is  in- 
serted in  the  lease  in  pursuance  of  the  directions  of  any  Act  of 
Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  con- 
tinue as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant  shall  be  and  take  effect  as  a  lease  to  continue 

(k)  Jeasel,  M.  R.,   Quilier  v.  Hargrave's  note  (5) ;  2  Inst.  44  ; 

MaplMon,  9  Q.  B.  D.  672,  675.  2  Black.  Comm.  43 ;  and  the  notes 

(/)  Quilter  v.  Mapleton,  9  Q.  B.  to  Bradbury  v.  Wright,  2  Dong. 

D.  672,  624. 

(m)  Litt.  ss.  66,  67.  (o)  Wms.  R.  P.  420,  n. ;  see 

(m)  SeeCo.  litt.  143b,  and  Mr.  '   pp.  121, 122,  361,  862. 
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for  any  longer  term  for  which  it  could  subsist,  but  determinable 
by  a  proviso  for  re-entry  on  such  a  breach. 

TVe  have  already  touched  upon  the  question,  whether  Lease  upon 
the  above  enactment  would  be  held  to  extend  to  a  lease  *^"^"*'^- 
upon  condition,  containing  no  covenant  to  perform  the 
condition  (p). 

i6.)  This  section  does  not  extend — 
i.)  To  a  covenant  or  condition  against  the  assigning,  imder- 
letting,  parting  with  the  possession,  or  disposing  of  the 
land  leased;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounte,  records,  weighing  machines  or  other  things, 
or  to  enter  or  inspect  the  mine  or  the  workings 
thereof. 

As  to  the  meaning  of  the  terms  bankruptcy j  mining  Meaning  of 
lease  in  the  above  enactment,  see  sect.  2  (xi.,  xv.),  ante^  terms. 
pp.  28,  29. 

(7.)  The  enactments  described  in  Part  I.  of  the  Second  Schedule 
to  this  Act  are  hereby  repealed. 

These  enactments  are  Stats.  22  &  23  Vict.  c.  35 
("Lord  St.  Leonards'  Act "),  sub-sects.  4—9 ;  23  &  24 
Vict.  0. 126  (Common  Law  Procedure  Act  1860),  sect.  2. 
Their  principal  effect  was  to  give  power  to  the  Court, 
imder  certain  conditions,  to  relieve  against  a  forfeiture 
for  breach  of  a  covenant  or  condition  to  insure  against 
fire  (j). 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry 
or  forfeiture  or  relief  in  case  of  non-payment  of  rent  (r). 

(9.)  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

IV. — Mortgages. 

16. — (1.)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  Obligation  on 
by  virtue  of  this  Act,  have  power  to  require  the  mortgagee,  mortgagee  to 


{p)  Ante,  p.  115.  Landlord  and  Tenant,  295—298, 

Ibid.  •    302,  304,  12th  ed. ;  Wms.  R.  P. 

As  to  this,  see  Woodfall  on      259—261,  414. 


to) 
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tranfifer  in- 
Btead  of  re- 
oonyeying. 


Meaning  of 
terms. 


Amending 
enactment. 


The  previous 
law. 


instead  of  re-conveying,  and  on  the  terms  on  which  lie  would  be 
bound  to  re-convey,  to  assign  the  mortgage  debt  and  convey 
the  mortgaged  property  to  anv  third  person,  as  the  mortgagor 
directs ;  ana  the  mortgagee  shall,  by  virtue  of  this  Act,  be  bound 
to  assign  and  convey  accordingly. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
bemg  or  having  been  in  possession. 

(3.)  This  section  applies  to  mortgages  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect  not- 
withstanding any  stipulation  to  the  contrary. 

See  sect.  2  (i.,  vi.),  anie^  pp.  27, 28,  as  to  the  meaning 
of  the  terms  property^  mortgage^  mortgagor^  mortgagee^ 
mortgagee  m  possession  in  the  above  enactment. 

The  above  section  has  been  amended  by  sect.  12  of  the 
Conveyancing  Act  1882  («),  which  runs  as  follows : — 

"  The  right  of  the  mortgagor,  under  section  fifteen  of 
the  Conveyancing  Act  of  1881,  to  require  a  mortgagee, 
instead  of  re-conveying,  to  assign  the  mortgage  debt 
and  convey  the  mortgaged  property  to  a  third  person, 
shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding 
any  intermediate  incumbrance ;  but  a  requisition  of  an 
incumbrancer  shall  prevail  over  a  requisition  of  the 
mortgagor,  and,  as  between  incumbrancers,  a  requisi- 
tion of  a  prior  incumbrancer  shall  prevail  over  a  requi- 
sition of  a  subsequent  incumbrancer." 

Before  the  above  section  came  into  operation,  a  mort- 
gagee could  not  be  compelled  to  transfer  his  mortgage  (t). 
The  only  right  which  could  be  enforced  against  him  was 
the  equity  of  redemption^  or  equitable  right  of  the  mort- 
gagor and  persons  standing  in  his  place  to  redeem  the 
mortgage  (w) .  And  a  mortgagee,  upon  being  redeemed, 
could  not  be  compelled  to  assign  the  mortgage  debt  to 
the  mortgagor  or  any  other  person  (ar),  or  to  convey  the 


(«)  Stat.  46  &  46  Vict.  c.  39, 
below. 

(t)  Jamet  t.  ^tow,  3  Sw.  234, 
237,  241. 


(i#)  Wma.  R.  P.  449,  462. 

{x)  Dunttan  y.  FatierMn,  2  Ph. 
841,  346;  eee  Smith  v.  Grtm^  1 
CoU.  666,  663. 
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inortgaged  estate  to  any  person  not  entitled  both  to 
redeem  and  to  require  a  re-conveyanoe  (y). 

Before  the  amending  enactment  was  passed,  it  was  "Mortgagor 
decided  that  a  mortgagor  could  not  take  advantage  of  ^^^^^ 
the  above  enactment,  unless  he  were  entitled  both  to 
redeem  and  to  require  a  re-conveyance  (s).  It  was  also 
laid  down  that,  in  the  case  of  two  mortgages  of  the  same 
property,  the  first  mortgagee  having  notice  of  the  second 
mortgage,  if  the  mortgagor  paid  off  the  first  mortgage, 
he  could  not  require  the  first  mortgagee  to  assign  his 
debt  and  convey  his  estate  to  a  third  person  under  the 
above  enactment  (a)  ;  because,  in  such  a  case,  the  mort- 
gagor is  not  entitled  to  redeem  the  first  mortgage  alone, 
without  redeeming  the  second  (b),  and  is  not  entitled  to 
a  re-conveyance,  as  the  first  mortgagee,  on  being  paid  off 
by  the  mortgagor,  becomes  a  trustee  of  the  legal  estate 
for  the  second  mortgagee  {c).  In  such  a  case  however,  it 
was  held  that  the  second  mortgagee  could  take  advan- 
tage of  the  above  enactment ;  as,  by  virtue  of  sect.  2 
(vi.)  {d)y  he  comes  under  the  term  "  mortgagor,"  and  he 
is  entitled  both  to  redeem  and  to  require  a  re-convey- 
anoe (e). 

In  the  above  case,  it  appears  that  the  mortgagor  could 
compel  the  second  mortgagee  to  transfer  his  mortgage, 
upon  being  paid  off ;  for  he  would  be  entitled  to  redeem 
the  second  mortgagee  alone,  without  redeeming  the 
first  (/),  and  could  also  require 'the  extinguishment  of 
the  equitable  estate  created  by  the  second  mortgage,  by. 
re-conveyance  or  other  effectual  means  {g). 

It  was  also  laid  down  that,  in  the  case  of  several  SucceesiTe 

mortgagees. 

(y)  Jams  v.  Siou,  3  Sw^.  234,  B.  729. 

237,  211 ;   Colyer  v.  Colyer,  3  De  [c)  Jessel,  M.  R.,  S.  C,  20  Ch. 

O.,  J.  &  8.  676 ;  Pearce  v.  Morris,  D.  730. 

L.  R.,  5  Gh.  227 ;  Te^an  v.  Smith,  (d)  Ante,  p.  28. 

20  Ch.  D.  724,  729,  731.  (e)  Je88el,M.  R.,  S.  C,  20  Ch. 

(z)  Teevan  v.  Smith,  20  Ch.  D.  D.  730. 

724,  730,  731.  (/)  See  S.  C,  20  Ch.  D.  729. 

(a)  8.  C.  Igr)  See  Dav.  Preo.  Conv.  Vol. 

(*)  JesBel,  M.  R.,  S.  C,  20  Ch.  II.  Part  II.  277,  278,  4th  ed. 
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saooessive  mortgages  of  the  same  property,  the  rights  of 
the  mortgagees,  subsequent  to  the  first  mortgagee,  to 
take  advantage  of  the  above  section  were  exercisable  in 
the  order  of  the  priority  of  their  incumbrances  (A). 

Effect  of  aeot.  It  is  not  easy  to  see  how  far  the  amending  enactment 
Teyanoing  '  ^^  modified  the  effect  of  the  decision  quoted  above.  It 
Apt,  1882.  ytfiw  }yQ  observed  that  the  right  given  by  the  above  sec- 
tion was,  from  the  effect  of  the  interpretation  clause  (t), 
exercisable  by  any  person  deriving  title  under  the 
original  mortgagor  or  entitled  to  redeem  the  mortgage; 
and  that  it  had  been  already  held  that  that  right  was 
exercisable  by  an  iutermediate  incumbrancer  in  priority 
to  the  mortgagor,  and  by  intermediate  incumbrancers, 
as  between  themselves,  according  to  the  priority  of  their 
incumbrances.  It  is  clear  that  a  mortgagor  or  interme- 
diate incumbrancer  cannot  exercise  the  right  given  by 
the  above  section,  if  a  prior  incumbrancer  should  also 
desire  to  ex.eroise  the  same  right.  But  it  is  not  clear 
whether  the  amending  enactment  enables  a  mortgagor 
or  intermediate  incumbrancer  to  compel  a  mortgagee  to 
transfer  his' mortgage,  without  redeeming  a  prior  inter- 
mediate incumbrancer,  who  does  not  desire  himself  to 
exercise  the  right  given  by  the  above  section.  For  ex- 
ample, if  property  be  subject  to  two  mortgages  and  the 
first  mortgagee  have  notice  of  the  second  mortgage,  it  is 
dear  that  the  second  mortgagee  can  compel  the  first 
mortgagee  to  transfer  his  mortgage  in  priority  to  the 
mortgagor.  But  if  the  second  mortgagee  should  not 
wish  to  exercise  this  right,  can  the  mortgagor  compel 
the  first  mortgagee  to  transfer  his  mortgage,  without 
redeeming  the  second  mortgagee  ?  It  seems  extremely 
doubtful  whether  the  mortgagor  could  do  so,  notwith- 
standing the  amending  enactment.  The  amending  en- 
actment is  in  effect  this: — ^the  right  of  a  mortgagor 

(A)  Jenel,  M.  R.,  8.  a,20  Gh.      s.  12,  infrm. 
D.  730 ;  Stat  46  k  46  Viot  e.  S9,  ft)  Seot.  2  (tL),  mtte,  p.  28. 
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under  sect.  15  shall  belong  to  and  be  capable  of  being 
enforced  by  each  incmnbrancer,  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance.  What 
is  the  right  of  a  mortgagor  under  sect.  15  P  It  is  the 
right  of  a  mortgagor  entitled  to  redeem  to  compel  a 
mortgagee  to  transfer  his  mortgage,  instead  ofrecontey- 
ing^  on  the  terms  on  which  he  would  be  bound  to  re- 
convey.  Now  in  the  example  taken,  the  mortgagor  is 
not  entitled  to  redeem  the  first  mortgagee  without  also 
redeeming  the  second ;  and  the  first  mortgagee  is  not 
bound  to  reconvey  to  the  mortgagor,  except  on  the 
terms  of  his  redeeming  the  second  mortgagee  (J).  It 
would  appear  therefore  that,  in  the  case  put,  the  mort- 
gagor would  not  have  a  right  under  sect.  15  to  require 
the  first  mortgagee,  instead  of  reconveying,  to  assign 
the  mortgage  debt  and  convey  the  mortgaged  property 
to  a  third  person.  If  this  be  so,  how  is  the  mortgagor 
assisted  by  the  terms  of  the  amending  enactment  ?  On 
the  other  hand  it  must  be  said  that,  unless  the  law,  as 
laid  down  in  Teevan  v.  Smith  (Z;),  has  been  in  some  way 
modified  by  sect.  12  of  the  Conveyancing  Act  1882, 
that  enactment  is  simply  nugatory.  Cceteris  paribus, 
the  presumption  is  that  an  enactment  of  the  legislature 
has  effected  something  rather  than  nothing.  And  when 
the  enactment  in  question  comes  to  be  the  subject  of 
judicial  decision,  the  Court  will  probably  struggle  to 
give  it  some  meaning. 

Setting  aside  the  question  raised  by  the  amending  Transfer  of 
enactment,  the  effect  of  the  above  section  appears  to  Jl^fJ^,^ 
be  that  a  mortgagor,  or  other  person  entitled  to  redeem  pelled. 
a  mortgage,  can  now  compel  a  mortgagee,  whom  he  is 
entitled  to  redeem  and  from  whom  he  can  require  a  re- 
conveyance, to  transfer  his  mortgage.     This  can  only  be 
effected  however  on  the  terms  on  which  the  mortgagee 

(J)  Jeaael,  M.  R.,  Teevan  ▼.  {k)  20  Ch.  D.  724. 

Smith,  20  Ch.  D.  724,  729,  730. 
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would  be  bound  to  reoonvey.  These  terms  axe  the  pay- 
ment of  all  principal  money  and  interest  due  under  his 
mortgage,  of  his  costs  in  an  action  for  redemption  or 
foreclosure,  unless  forfeited  by  improper  conduct,  and  of 
all  other  costs  and  expenses  properly  incurred  by  him 
with  reference  to  the  mortgaged  property,  or  in  respect 
of  his  contract  (/). 
Mode  of  en-        The  waj  to  enforce  the  right  conferred  by  the  above 

foroinar  trans*         .•  x    i_    x    i.  •  x»       i»  i         x* 

fer.  section  appears  to  be  to  bring  an  action  for  redemption, 

claiming  that  the  mortgagee,  upon  payment  of  all  that 
shall  be  found  to  be  due  to  him,  may  be  decreed  to 
assign  the  mortgage  debt  and  convey  the  mortgaged 
estate  to  the  proposed  transferee. 


Power  for 
mortgagor  to 
inspect  title 
deecU. 


Keaning  of 
terma. 


The  preTioQs 
law. 


16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  sub- 
sists, shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time, 
at  reasonable  times,  on  his  request,  and  at  his  own  cost,  and  on 
payment  of  the  mortgage's  costs  and  expenses  in  this  behalf, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts  from  the 
documents  of  title  relating  to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act  (m),  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

As  to  the  meaning  of  the  terms  property^  mortgage^ 

mortgagor y  mortgagee  in  the  above  enactment,  see  sect.  2 

(i.,  vi.),  ante,  pp.  27,  28,  and  see  also  sect.  2  (xvi.),  ante^ 
p.  29. 

A  mortgagee  under  a  mortgage  made  before  the  Ist 
January  1882,  who  has  possession  of  the  title  deeds  of 
the  mortgaged  property,  cannot,  as  a  general  rule,  be 
compelled  to  produce  them  for  the  inspection  of  the 
mortgagor,  or  any  one  claiming  through  him,  without 
being  paid  o£P(w). 


(/)  I>rvdfn  V.  Fi^i,  S  My.  & 
Cr.  670,  676 ;  CoHertU  v.  Stratton, 
L.  R.,  8  Ch.  295,  302  ;  Cottrell  v. 
l*iMM#y,  L.  R.,  9  Ch.  541,  651 ; 
2  Seton  on  Decrees,  1040,  1055, 
1069,  1063,  4th  ed. 

(m)  After  the  31st  Deo.,  1881 ; 
sect.  1,  sub-aeot.  2,  «Ni^,  p.  27. 

(n)  6^AoMWV.jS«r/,2  Ves.  Sen. 
450  ;  BroKtw  t.  L9ckkttrtf  10  Sim. 


420;  Gre(H*rood  v.  SotAtceU,  7 
Beav.  291 ;  Chiehetter  ▼.  Marquis 
oflhnegal,  L.  K.,  5  Ch.  497,  502; 
Sugd.  V.  k  P.  445 ;  Wms.  R.  P. 
497.  For  the  exceptions  see  1 
Dart,  V.  &  P.  411;  Coote  on 
Mortgagee,  729, 4th  ed. ;  1  Fisher 
on  Mortgages,  309  ei  teq,  3rd  ed. ; 
2  Seton  on  Decrees,  1058,  1059, 
4Uied. 
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17. — (1.)  A  mortgagor  seeking  to  redeem  any  one  mortga^,  Beatriction  on 
shall,  by  yirtue  of  t£is  Act,  be  entitled  to  do  so,  without  paying  oonBolidation 
any  money  due  under  any  separate  mortgage  made  by  him,  or  of  mortgagoH. 
by  any  person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3.)  This  section  applies  only  wnere  the  mortgages  or  one 
of  them  are  or  is  made  after  the  commencement  of  this  Act  (o). 

As  to  the  meaning  of  the  terms  property ^  fnorlgage,  Meaning  of 
mortgagor^  mortgagee  in  the  above  enactment,  see  sect.  2 
(i.,  vi.),  ante,  pp.  27,  28. 

The  above  enactment  makes  a  change  in  the  law  of  The  previous 
consolidation  of  securities,  which  was  previously  as 
follows: — When  different  properties  had  been  mort- 
gaged to  one  person  by  the  same  mortgagor,  to  secure 
separate  debts,  the  mortgagor  could  not  redeem  any  one 
mortgage,  after  it  had  become  absolute  at  law,  without 
also  redeeming  all  the  other  mortgages,  which  had 
become  absolute  at  law  (p).  In  such  a  case  the  mort- 
gagee was  said  to  be  entitled  to  consolidate  his  securities, 
and  to  enforce  payment  of  the  whole  amount  due  to 
him  upon  all  the  separate  mortgages  out  of  the  property 
comprised  in  all  of  them  (q).  And  even  when  different 
properties  had  been  mortgaged  by  the  same  mortgagor 
to  different  mortgagees,  but  the  mortgages,  or  any  of 
them,  had  become  vested  by  transfer  in  one  person,  the 
transferee  was  held  to  be  entitled  to  consolidate  his 
securities  as  against  the  original  mortgagor  (r).  If  in 
either  of  the  above  cases  the  mortgagor  should  have 
assigned  his  equity  of  redemption  in  any  of  the  mort- 
gaged properties,  either  absolutely  or  by  way  of  mort- 
gage, the  prior  mortgagee  of  the  property  so  assigned 
could,  if    any  other  mortgage,  made    by  the    same 

(o)  After  the  Slst  Dec.  1881 ;  n.  (m). 
sect.  1,  Bub-Rect.  2,  antt,  p.  27.  {q)  See  2  Seton  on   Decreed, 

{p)  Fope  y.  Onslow,   2  Vem.  II bb  et  aeq,  iih  ed. 
286  ;  Jones  v.  Smith,  2  Ves.  jun.  (r)  Selby  v.  Pomfret,  IJ.  ft  H. 

372,  376 ;  Cummins  ▼.  Fletcher,  14  336 ;  3  De  G.,  F.  &  J.  695 ;  Marter 

Ch.  D.  699  ;  Wms.  R.  P.  466  and  y.  Caiman,  19  Ch.  D.  630,  639. 
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mortgagor,  or  any  of  his  piedeoeflBOEB  in  title,  Iiad 
become  vested  in  him  (the  mortgagee)  and  absolute  at 
law  preriously  to  the  aaaignment  of  the  equity  of  re- 
demption, exercise  this  previouslj  existing  right  of 
consolidation  against  the  assignee  of  the  eqmty  of  re- 
demption (s).  But  a  right  of  consolidation  cannot  be 
exercised  against  the  assignee  of  an  equity  of  redemp- 
tion, unless  it  was  an  existing  equitable  right  previously 
to  the  assignment  (/).  The  right  of  consolidation  arises 
when  two  or  more  mortgages  made  by  the  same  mort- 
gagor, or  any  of  his  predecessors  in  title,  have  become 
vested  in  the  same  person  and  absolute  at  law  («).  If 
therefore  the  equity  of  redemption  in  a  mortgaged  pro- 
perty should  be  assigned  before  the  mortgagee  has 
acquired  any  right  of  consolidation,  the  assignee  of  the 
equity  of  redemption  will  be  entitled  to  redeem  the 
mortgage  upon  the  property  assigned  to  him  alone,  and 
the  mortgagee  cannot  consolidate  his  security  thereon 
with  any  other  (a?). 

0««M  in  It  will  be  observed  that  the  above  enactment  does  not 

Sum  uuT        *PP^y  when  all  the  mortgages  sought  to  be  consolidated 
»PP^'  by  a  mortgagee  were  made  before  the  1st  January  1882, 

or  when  ouo  of  them  has  been  created  by  a  deed 
expressing  an  intention  that  the  above  section  shall  not 
apply.  These  cases  therefore  are  still  governed  by  the 
pi'ovious  law.  As  mortgagees  are  not  in  the  habit  of 
voluntarily  relinquishing  any  security  which  they  may 
obtain  for  the  roi^ayment  of  the  money  advanced  by 
then),  persons  aboxit  to  lend  money  on  mortgage  ^-ill  in 
most  eases  probably  require  that  the  mortgage  deed 
sl\all  contain  a  declaration  that  the  above  section  shall 
not  apply.    They  should  be  careful  however  to  give 

(«)  TiMl  T«  Dtttffi^  tlhQ.it  (n)  OflWRtiM  T.  IhUkgr,  U  Ou 

J,  «U ;  Jfmminf  r.Juhkm^  6  App.  B.  699. 

CW.  S9S«  70K  (x)  Jnmmft  t.  /«rtf«i,  6  App. 

(0  n'Aii*  V.  mfi^frt,  3  T.  4^  C.  Ou.  S9S  :  Mmrttr  r.  Mmmm,  19 

£x.  &97«  SOS,  609  ;  Mmritr  t*  CW*  Ok*  D.  630. 
mm,  19  Cb.  D.  630, 
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iheir  solicitor  express  instructions  to  exclude  the  opera- 
tion of  the  above  section ;  otherwise  it  appears  from 
sect.  66,  below,  that  he  will  not  be  bound  to  do  so  on 
their  behalf.  As  the  specific  performance  of  an  agree* 
ment  to  lend  money  on  mortgage  cannot  be  enforced  (y), 
it  is  practically  in  the  power  of  an  intended  mortgagee 
to  insist  upon  the  exclusion  of  the  above  section  at  any 
time  before  the  execution  of  the  mortgage  deed. 

The  assignee  of  the  equity  of  redemption  of  a  mort-  Aadgneo  of 
gage,  made  after  the  Slst  December  1881,  by  a  deed  ^^demption. 
containing  no  declaration  that  the  above  enactment 
shall  not  apply,  is  therefore  still  exposed  to  the  risk  that 
the  mortgagee  may  have  acquired  a  right  of  consolida- 
tion previously  to  the  assignment  (z),  by  reason  of  his 
having  obtained,  or  taken  a  transfer  of  a  mortgage  on 
different  property  of  the  same  mortgagor  made  by  a 
deed  excluding  the  operation  of  the  above  enactment. 
Every  person  proposing  to  take  an  assignment  of  such 
an  equity  of  redemption  should  therefore  inquire  of  the 
proposed  assignor, — (1)  whether  any  mortgage  exists 
upon  other  property  of  his,  made  by  himself  or  any  of 
his  predecessors  in  title  and  created  by  a  deed  excluding 
the  operation  of  the  above  enactment ;  (2)  whether  any 
such  mortgage  has  been  made  to  the  mortgagee  of  the 
property,  of  which  the  equity  of  redemption  is  to  be 
assigned,  or  any  of  his  predecessors  in  title  ;  (3)  whether 
any  such  mortgage  has  become  vested  in  the  mortgagee 
by  transfer  or  otherwise.  The  proposed  assignee  would 
also  do  well  to  inquire  of  the  mortgagee  whether  any 
such  mortgage  is  vested  in  him ;  as  in  many  cases  an 
answer  might  be  given  out  of  courtesy. 

The  assignee  of  the  equity  of  redemption  of  a  mort- 
gage made  after  the  31st  December  1881  by  a  deed 
excluding  the  operation  of  the  above  enactment,  is 
exposed  to  the  same  risk  of  a  previously  existing  right 

(y)  JRoffin  T.  Chains,  27  Beav.       371,  377. 
176;  Si€hel  t.  Motfnikal,  30  Bear.  (z)  AnU,  p.  126. 
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The  previous 
law. 


of  consolidation  as  was  inouired  before  the  commence- 
ment of  this  Act  (a). 

It  seems  clear  that,  in  cases  governed  by  the  above 
enactment,  when  a  mortgagor  seeks  to  redeem  a  mort- 
gage, by  giving  notice  to  pay  off  or  in  a  redemption  or 
foreclosure  action,  the  mortgagee  will  not  be  entitled  to 
consolidate  the  security,  which  it  is  desired  to  pay  off, 
with  any  other.  The  above  enactment  also  appears  to 
relieve  a  mortgagor,  claiming  the  surplus  proceeds  of 
sale  of  property  sold  by  a  mortgagee,  from  the  obliga- 
tion of  redeeming  any  mortgage  on  other  property  of 
his  vested  in  the  mortgagee.  This  was  previously  the 
condition  of  his  obtaining  equitable  relief  (J). 

Leases, 

18. — (1.)  A  mortgagor  of  land  while  in  possession  shall,  as 
against  every  incumorancer,  have,  by  virtue  of  this  Act,  power 
to  make  from  time  to  time  any  such  lease  of  the  mortgaged 
land,  or  any  part  thereof,  as  is  in  this  section  described  and 
authorized. 

See  sect.  2  (ii.,  iii.,  vi.,  vii.),  antey  pp.  27,  28,  as  to  the 
terms  fowrf,  possession^  mortgagor^  incumbrancer  in  the 
above  enactment. 

Before  the  above  enactment  took  effect,  a  mortgagor 
of  freehold  laud  was  unable  to  make  a  valid  lease  for  a 
term  of  years,  except  imder  an  express  power  of  leasing 
contained  in  the  mortgage  deed((;).  Any  other  lease, 
which  he  might  purport  to  grant  after  the  mortgage, 
was  altogether  void  as  against  the  mortgagee  (d).  And 
both  as  against  the  mortgagor  hunself  and  his  successors 
in  estate  and  as  against  the  tenant,  such  a  lease  could 
only  take  effect  legally  by  estoppel  (<»).      Before  the 


{a)  Ante,  pp.  125,  126. 

(b)  Selby  v.  Pomfret,  3  De  G., 
F.  &  J.  695  ;  Cotton.  L.  J.,  Cnm- 
mins  V.  Fletcher,  U  Ch.  D.  714. 

(e)  Doe  d.  Barney  v.  Adam*,  2 
Cro.  &  J.  232,  235 ;  Doe  d.  Lord 
Downe  r.  Thompeon,  9  Q.  B.  1037; 
Wms.  B.  P.  445,  446. 


{d)  Keech  v.  HaU,  1  Doug.  21 ; 
1  Smith,  L.  C.  574,  8th  ed. ; 
Thunder  v.  Beleher,  8  Eaat,  449  ; 
Oibba  V.  Cruikshank,  L.  R.,  8  C.P. 
454  ;  Lows  v.  Telford,  1  App.  Gaa. 
414. 

{e)  Alehome  r.  Gomme,  2  Bing. 
54 ;  JFebb  v.  Auetin,  7  M.  &  G. 
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aboye  enactment  came  into  operation,  it  was  impossible 
to  confer  upon  a  mortgagor  of  leasehold  land  the  power 
of  leasing  it  (/).  The  powers  of  leasing  given  by  this 
section  extend  to  land  of  any  tenure  (g). 


(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  against 

ny,  and  as  against  the  mortgagor, 
power  to  maie  from  time  to  time 


all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor, 
have,  by  virtue  of  this  Act,  power  to  ms^e  from  time  to  tu 


any  sucn  lease  as  aforesaid. 

See  sect.  2  (ii.,  iii.,  vi.,  vii.),  antey  pp.  27,  28,  as  to  the  Meaning  of 
meaning   of    the  terms   landy  nwrtgagory  mortgagee  in  *^™^- 
possessiotiy  incumhrancery  in  the  above  enactment. 

Before  the  above  enactment  took  effect,  a  mortgagee  The  previoufl 
of  land  was  unable,  before  foreclosure,  to  make  a  lease,  ^^^' 
which  would  be  unconditionally  binding  on  the  mort- 
gagor, except  imder  an  express  power  of  leasing  con- 
tained in  the  mortgage  deed  [h). 

f3.)  The  leases  which  this  section  authorizes  are — 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not 

exceeding  twenty-one  years ;  and 
(ii.)  A  building  lease  for  any  term  not  exceeding  ninety-nine 

years. 

As  to  the  term  building  leasey  see  sect,  2  (x.),  anUy  Buiiditip  lease, 
p.  28. 

(4.)  Every  person  making  a  lease  under  this  section  may  exe- 
cute and  do  au  assurances  and  things  necessary  or  proper  in  that 
behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in  possession 
not  later  than  twelve  months  after  its  date. 

(6.)  Every  such  lease  shall  reserve  the  best  rent  that  can  rea- 
sonably be  obtained,  regard  bein^  had  to  the  circumstances  of 
the  case,  but  without  any  fine  being  taken. 

See  sect.  2  (ix.),  ante,  p.  28,  as  to  the  meaning  of  the  Meaning  of 
terms  rent,  fine.  terms. 

701;  Loe  d..  Lord  Downer .  Thomp-  (g)  Sect.  2  (ii.),  antet  p.  27. 

ton,  9  Q.  B.  1037  ;  Cuthbertson  v.  (A)  Ilungerford  v.  Clay,  9  Mod. 

Irving,  6  H.  &  N.  135  ;  see  Wms,  1  ;  Franklimki  v.  Ball,  33  Beav. 

B.  P.  410.            •  660,  663 ;  Dav.  Prcc.  Conv.  Vol. 

(/)  "Williams  on  Settlementfl,  II.  Part  II.  335,  337,  4th  ed. 
38. 

W.C.  K 
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(7.)  Every  Buch  lease  shall  contain  a  coyenant  by  the  lessee 
for  pa^rment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent 
not  being  paid  within  a  time  therein  specified  not  exceeding 
thirty  days. 

CJovenante  When  a  lease  is  granted  under  an  express  power  of 

andconditioiis  i       •  x*        i.     xi.  •   x  •      j.    ^  j  xt_ 

in  leases  leasing,  operating  by  the  appointment  of  a  use  and  the 
under  powers,  effect  of  the  Statute  of  Uses  thereon,  the  right  to  take 
advantage  of  covenants  made  with  and  conditions  of 
which  the  benefit  is  given  to  the  lessor,  his  heirs  and 
assigns,  authorised  by  the  power,  wiU  pass  to  the  person 
entitled  to  the  legal  reversion  expectant  on  the  lease  so 
created,  because  he  is  held  to  be  an  assignee  of  the 
reversion  of  the  estate,  out  of  which  the  lease  takes 
effect,  that  is,  the  estate  of  the  person  who  conferred 
the  power  of  leasing  (t).  For  a  lease  so  created  takes 
effect  under  the  instrument,  which  conferred  th^  power, 
and  is  considered  as  emanating  from  the  donor  of  the 
power ;  and  as  it  takes  precedence  of  every  estate  ori- 
ginally created  by  that  instrument,  eveiy  such  estate 
becomes  an  estate  in  reversion  (j).  When  therefore  a 
lease  is  made  by  a  mortgagor  under  such  a  power,  it 
seems  immaterial  whether  the  covenants  are  made  with, 
and  the  benefit  of  a  condition  of  re-entry  given  to,  the 
mortgagor  or  the  mortgagee  and  their  respective  suc- 
cessors in  estate  (k).  Let  us  now  consider  how  far  the 
law  relating  to  covenants  and  conditions  contained  in 
leases  under  express  powers  of  leasing  is  applicable  to 
the  case  of  leases  made  imder  a  statutory  power  of 
leasing.  The  right  of  the  reversioner  to  take  advantage 
of  covenants  and  conditions  contained  in  leases  made 
after  the  31st  December  1882  is  discussed  in  the  notes  to 
sect.  10,  antey  p.  104.  It  is  thought  that  the  provisions 
of  sect.  10  of  this  Act  are  applicable  in  the  case  of  a  lease 
made  under  a  statutory  power  of  leasing  (/).    But  it 

(i)  IsAencood  ▼.  Oldknow,  3  M.  C.  B.  340,  364 :  Sagd.  Pow.  722; 

&  8.  382,  396,  401,  402,  404,  406.  Williams  on  Settlements,  36—^9. 

U)  WhUiock'9  eate,  8  Kep.  69,  {k)  See  Dav.  Preo.  Cany.  VoL 

71 ;  hhertnod  t.  OUinow,  3  M.  &  11.  Part  H.  336,  n.,  4th  ed. 

8.  382  ;   GrettMvmy  ▼.  JTaW,   14  (/}  See  oHte^  p.  1C6. 
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has  been  pointed  out  that  it  is  a  question  whether  that 
section  extends  to  the  case  of  covenants  collateral  or  in 
gross  (fw).  And  when  a  lease  is  granted  by  a  mort- 
gagee and  mortgagor  together  by  virtue  of  their  respec- 
tive estates,  independently  of  any  power  of  leasing, 
covenants  made  with  the  mortgagor,  his  heirs  and 
assigns  are  merely  covenants  in  gross  (w),  and  a  condi- 
tion for  the  re-entry  of  the  mortgagor  is  void  (o).  It  is 
considered  however  that  covenants  and  conditions  con- 
tained in  a  lease  made  by  a  mortgagor  under  the  power 
conferred  by  this  section  stand  upon  a  different  footing; 
that  such  covenants,  when  made  with  the  mortgagor, 
his  heirs  and  assigns,  could  not  be  said  to  be  merely 
covenants  in  gross;  and  that  a  condition  for  the  re-entry 
of  the  mortgagor  would  not  be  void  {p).  The  statutory 
powers  of  leasing  are  in  every  case  conferred  upon  the 
mortgagor  by  the  act  of  the  mortgagee,  just  as  much  as 
express  powers  of  leasing,  intended  to  operate  by  means 
of  the  Statute  of  Uses.  For  a  mortgagor  can  only 
acquire  the  right  of  exercising  the  powers  of  leasing 
defined  in  this  section  by  contract  with  the  mortgagee  {q) . 
And  when  a  mortgagor  makes  a  lease  in  exercise  of  this 
right,  the  lease  takes  effect  out  of  the  legal  estate  of  the 
mortgagee  (r).  Such  a  lease  seems  therefore  to  emanate 
from  the  mortgagee,  in  the  same  way  as  a  lease  made 
under  an  express  power,  operating  by  the  Statute  of 
Uses,  emanates  from  the  donor  of  the  power  (s).  It 
appears  therefore  that,  when  a  lease  is  granted  by  a 
mortgagor  under  the  statutory  power  of  leasing,  the 
covenant  for  the  payment  of  rent  may  be  made  with 
him,  his  heirs  and  assigns  and  the  condition  of  re-entry 
on  non-payment  of  rent  may  be  for  the  re-entry  of  the 

(•i)  J.ntef  p.  108.  (p)  See  Gretnaway  v.  Eart^  14 

(»)  Webb  y.  jRusuU,   3  T.  B.  G.  B.  340. 

393;   Stokea  y.  BusmII,  ib.  678,  (g)  See  sub-sects.  13, 18,  below. 

681.  Ir)  See  sub-sect.  1,  anUf  p.  128. 

(0}  Saundert  y.  M^rryiPeather,  3  («)  See  ante,  p.  130. 
H.  k  0.  902. 
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mortgagor,  his  heirs  and  assigns.  The  advantage  of 
this  plan  is  that  it  conceals  the  fact  of  the  estate  being 
in  mortgage.  A  lease  granted  under  this  power  takes 
precedence  of  the  legal  estate  of  the  mortgagee  by  force 
of  the  statute  ;  and  the  mortgagee's  estate  thus  becomes 
the  reversionary  estate  expectant  on  the  lease.  And 
the  mortgagee  and  every  subsequent  incumbrancer  are 
assigns  of  the  mortgagor  of  that  reversionary  estate.  It 
appears  to  the  writer  that  in  such  a  case  there  are  good 
groimds  for  considering  that  the  right  to  take  advantage 
of  the  covenant  and  condition  required  by  the  above 
enactment  and  of  other  covenants  relating  to  the  land  (t) 
will  accompany  the  right  to  the  reversion,  both  by  virtue 
of  sect.  10  of  this  Act  (u)  and  independently  of  it. 
Lease  by  When  a  lease  is  granted  by  a  mortgagee  in  possession 

mo  gagee.  ^^nder  the  power  conferred  by  this  section,  the  covenants 
and  conditions  should  not  be  made  with  and  for  him, 
his  heirs  and  assigns,  as  a  sole  mortgagee's  estate  now 
devolves  upon  his  executors  or  administrators  (ir).  In 
such  a  case  perhaps  the  best  way  would  be  for  the  lessee 
to  covenant  with  the  lessor,  his  executors,  administrators 
and  assigns  and  every  other  person  entitled  to  the  rever- 
sion expectant  on  the  determination  of  the  demise,  and 
for  the  condition  of  re-entry  to  be  for  the  re-entry  of 
the  same  persons. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by 
the  lessee  and  delivered  to  the  lessor,  of  which  execution  and 
delivery  the  execution  of  the  lease  by  the  lessor  shall,  in  favour 
of  the  leasee  and  all  persons  deriving  title  under  him,  be  suffi- 
cient evidence. 

(9.)  Every  such  building  lease  shall  be  made  in  consideration 
of  the  lessee,  or  some  person  hj  whose  direction  the  lease  is 
granted,  having  erected,  or  agreeing  to  erect  within  not  more 
than  five  years  from  the  date  of  Qie  lease,  buildings,  new  or 
additional,  or  having  improved  or  repaired  buildings,  or  agree- 
ing to  improve  or  repair  buildings  within  that  time,  or  having 
executed,  or  agreeing  to  execute,  within  that  time,  on  the  land 
leased,  an  improvement  for  or  in  connexion  with  buildine 
purposes. 

(0  See  ante,  p.  109.  {x)  Sect.  30,  below. 

(m)  jintfy  p.  104. 
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(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a 
nominal  or  other  rent  lees  than  the  rent  ultimately  payable,  may 
be  made  payable  for  the  first  five  years,  or  any  less  part  of  the 
term. 

As  to  the  meaning  of  the  term  building  leasey  see  Building  lease. 
sect.  2  (x.),  ante,  p.  28. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within 
one  month  after  making  the  lease,  deliver  to  the  mortgagee,  or, 
where  there  are  more  than  one,  to  the  mortgagee  first  in  priority, 
a  counterpart  of  the  lease  duly  executed  by  the  lessee ;  but  the 
lessee  shall  not  be  concerned  to  see  that  this  prorision  is  complied 
with. 

A  breach  of  the  condition  imposed  by  the  above  en-  Breach  of  the 
actment  appears  to  be  a  breach  of  a  provision  in  the  ^IV^t^t 
Act,  upon  which  the  statutory  power  of  sale  becomes 
exercisable  (y). 

(12.)  A  contract  to  make  or  accept  a  lease  under  this  section 
may  be  enforced  by  or  against  every  person  on  whom  the  lease 
if  granted  would  be  binding. 

In  view  of  the  above  enactment,  a  mortgagee  should 
be  careful  to  exclude  tlie  application  of  this  section,  if 
he  should  not  desire  the  mortgagor  to  exercise  the 
powers  which  it  imposes. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  by  the  mortgagor  and  mortgagee  in  the 
mortgage  deed,  or  otherwise  in  writing,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage  deed  or  of  any  such  writing, 
and  to  the  proyisions  therein  contained. 

As  to  the  meaning  of  the  terms  mortgagor,  mortgagee,  Meaning  of 
mating,  see  sect.  2  (vi.,  xvi.),  «w^f',  pp.  28,  29.  ®™^* 

Before  this  Act  came  into  operation,  it  was  certainly  The  previous 
not  usual  to  insert  a  power  for  the  mortgagor  to  lease  in  ^^*°  ^^^' 
every  mortgage  deed ;  although  this  was  done  whenever 
the  nature  of  the  property  mortgaged  or  other  circum- 
stances rendered  it  desirable.  The  same  considerations, 
which  previously  determined  the  question  of  the  inser- 
tion or  omission  of  an  express  power  of  leasing,  should 

(y)  See  seot.  20,  sab-sect,  (lii.),  below. 
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of  course  be  applied  by  tbe  moittratree'B  adviser  in  de- 
dding  whether  the  provimons  of  ttl  section  should  be 
inoorporated  in  or  excluded  from  the  contract. 

Bights  under  When  no  intention,  that  sect.  18  of  this  Act  shall  not 
^  oonta^  ^PPly>  ^  expressed  by  a  mortgagor  and  a  mortgagee,  it 
becomes  a  term  of  the  contract  between  them  that  each 
of  them  shall  have  the  powers  and  rights  conferred  upon 
him  in  this  section.  The  rights  then,  which  are  defined 
in  section  18,  will  arise  from  the  contract  entered  into 
between  the  parties.  This  seems  clear  when  we  con- 
sider that  sect.  18  only  confers  powers  and  rights  upon 
the  parties  to  a  particular  kind  of  contract,  viz. — ^a 
mortgage  of  land.  No  right  can  arise  under  sect.  18, 
imless  a  mortgage  of  land  be  made  after  the  commence- 
ment of  this  Act,  or  unless  the  provisions  of  sect.  18  be 
extended  by  e35)ress  agreement  to  a  mortgage  of  land 
made  before  the  commencement  of  this  Act  (2).  The 
parties  to  a  mortgage  of  land  made  after  the  commence- 
ment of  this  Act  must  be  taken  to  have  had  the  provi- 
sions of  sect.  18  in  contemplation  at  the  time  of  entering 
into  their  contract  (a) ;  and  if  they  have  not  duly  ex- 
pressed an  intention  that  this  section  shall  not  apply, 
they  must  be  taken  to  have  incorporated  its  provisions 
into  their  contract.  Thus  it  becomes  one  0^  the  terms 
of  the  contract  that  sect.  18  shall  apply  thereto ;  and 
this  being  so,  the  powers  and  rights  defined  in  sect.  18 
are  conferred  by  and  arise  from  the  contract. 

This  view  of  the  operation  of  sect.  18  forms  a  most 
important  consideration  in  determining  the  question, 
whether  it  is  safe  to  rely  upon  this  section  in  drawing  a 
deed  of  mortgage,  when  powers  of  leasing  are  desired. 
Sect.  18,  like  any  other  legislative  enactment,  is  liable 
to  be  repealed.  And  if  the  exercise  of  the  powers 
defined  therein  would  be  in  any  way  prejudiced  by  its 
repeal,  it  would   certainly  be  better  to  insert  in  the 

(z)  See  sub-Beot.  16,  below.  (a)  See  anU,  p.  61. 
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mortgage  deed  an  express  power  of  leasing  in  the  old 
form,  which  is  not  subject  to  such  a  disadvantage.  It 
is  considered  however  that  the  repeal  of  sect.  18  would 
affect  the  terms  of  future  contracts  of  mortgage  only ; 
and  would  not  affect  rights  acquired  by  the  implied  in- 
corporation of  sect.  18  into  a  contract  made  previously 
thereto  (6).  It  is  thought  therefore  that  powers  of 
leasing  may  now  be  conferred  by  the  implied  incorpora- 
tion of  sect.  18  into  the  contract,  as  effectually  as  by 
the  insertion  of  express  powers  of  leasing  in  the  mort- 
gage deed. 

In  the  best  forms  of  the  express  power  to  lease  mort-  Land  sold 
gaged  land  in  use  before  the  commencement  of  this  Act,  ^g^o's  power 
the  mortgagor  was  only  empowered  to  lease  such  part  ^^  ^®* 
of  the  mortgaged  land  as  should  not  have  been  sold  by 
the  mortgagee  under  his  power  of  sale  (c).  There  does 
not  appear  to  be  anything  to  prevent  a  mortgagor  in 
possession  from  exercising  the  power  of  leasing  con- 
ferred by  sect.  18,  although  the  mortgagee  may  have 
contracted  to  sell  the  mortgaged  land  under  his  power 
of  sale.  It  is  true  that  under  sect.  18  a  mortgagor  can 
only  grant  beneficial  leases.  At  the  same  time  a  mort- 
gagee may  find  it  desirable  to  sell  with  possession.  It 
seems  advisable  therefore,  in  cases  in  which  the  statutory 
power  of  leasing  is  conferred  upon  the  mortgagor,  to 
qualify  its  exercise  by  a  proviso  that  the  mortgagor 
shall  not  have  power  to  lease  any  part  of  the  mortgaged 
land,  which  shall  have  been  sold  by  the  mortgagee 
imder  lus  power  of  sale. 

(14.)  Nothing  in  tliis  Act  shall  prevent  the  mortgage  deed 
from  reserving  to  or  conferring  on  the  mortgagor  or  the  mort- 
gagee, or  both,  any  further  or  other  powers  of  leasing  or  having 
reference  to  leasing ;  and  any  further  or  other  powers  so  reserved 
or  conferred  shall  be  exerciseablei  as  far  as  may  be,  as  if  they 
were  conferred  by  this  Act,  and  with  all  the  like  incidents, 

(b)  Upon  this  question,  see  the  {e)  See  Dav.  Prec.  Gonv.  Vol. 

notes  to  sect.  71,  below.  U.  Part  II.  332. 
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effects,  and  coneequences,  unless  a  contrary  intention  is  ex^ 
pressed  in  the  mortgage  deed. 

See  the  note  to  the  preceding  sub-seotion. 

It  appears  from  the  above  enactment  that  power  may 
now  be  given  to  a  mortgagor  of  leaseholds  {d)  to  grant 
leases  upon  leases  upon  other  terms  than  those  required 
by  this  Act.  For  all  further  or  other  powers  of  leasing 
expressly  conferred  by  the  mortgage  deed  are  to  be 
exercisable,  as  if  they  were  conferred  by  this  Act. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mort- 
gagor or  mortgagee  to  make  a  lease  for  any  longer  term  or  on 
any  other  conditions  than  such  as  could  have  been  granted  or 
imposed  by  the  mortgagor,  with  the  concurrence  of  all  the  in- 
cumbrancers, if  this  Act  had  not  been  passed. 

It  may  be  remarked  that,  to  make  a  valid  lease  of 
land  in  mortgage,  independently  of  powers  of  leasing, 
the  lease  must  be  granted,  not  by  the  mortgagor,  but  by 
that  mortgagee  who  has  the  legal  estate,  with  the 
concurrence  of  all  other  incumbrancers  and  the  mort- 
gagor (e). 

(16.)  This  section  applies  only  in  case  of  a  mortgage  made 
after  the  commencement  of  this  Act(/);  but  the  proyisions 
thereof,  or  any  of  them,  may,  by  agreement  in  writmg  made 
after  the  commencement  of  this  Act,  between  mortgagor  and 
mortgagee,  be  applied  to  a  mortgage  made  before  the  commence- 
ment of  this  Act,  so,  nevertheless,  that  any  such  agreement 
shall  not  prejjudicially  affect  any  right  or  interest  of  any  mort- 
gagee not  joining  in  or  adopting  the  agreement. 

See  sect.  2  (vi.),  antej  p.  28,  as  to  the  meaning  of  the 
terms  mortgage^  mortgagor^  mortgagee  in  the  above  enact- 
ment. 


Writing, 


(17.)  The  provisions  of  this  section  referring  to  a  lease  shall 
be  construed  to  extend  and  apply,  as  far  as  circumstances  admit, 
to  any  letting,  and  to  an  agreement,  whether  in  writing  or  not, 
for  leasing  or  letting. 

See  sect.  2  (xvi.),  antey  p.  29,  as  to  the  term  icriting. 


(d)  See  ante,  p.  129. 

(e)  Dpe  d.  Barney  y.  Adame,  2 
Cro.  &  J.  232,  235 ;  ante^  p.  128. 


(/)  After  the  Slst  Deo.,  1881 ; 
sect.  1,  Bub-seot.  2,  ante,  p.  27. 
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The  above  enactment  affords  an  additional  reason, 
why  a  mortgagee  should  be  earefid  to  exclude  the  pro- 
visions of  this  section  from  his  contract,  if  he  do  not 
desire  the  mortgagor  to  have  powers  of  leasing  {g). 

Sale;  Insurance;  Receiver;  Timber, 

19. — (1.)  A  mortga^,  where  the  mortgage  is  made  by  deed,  Powers  inci- 
shall,  by  virtue  of  this  Act,  have  the  following  powers,  to  the  dent  to  estate 
like  extent  as  if  they  had  been  in  terms  conferred  by  the  mort-  ^^  interest  of 
ga^e  deed,  but  not  further  (namely) :  mortgagee, 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to 
sell,  or  to  concur  with  any  other  person  in  selling,  the 
mort^ged property ,  or  any  part  thereof,  either  subject 
to  prior  charges,  or  not,  and  either  together  or  in  lots, 
by  public  auction  or  by  private  contract,  subject  to 
such  conditions  respecting  title,  or  evidence  of  title,  or 
other  matter,  as  he  (the  moilgageo)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  an 
auction,  or  to  rescind  any  contract  for  sale,  and  to  re- 
sell, without  being  answerable  for  any  loss  occasioned 
thereby;  and 
(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  deed, 
to  insure  and  keep  insured  against  loss  or  damage  by 
fire  any  building,  or  any  effects  or  property  of  an  in- 
surable nature,  whether  affixed  to  the  freehold  or  not, 
being  or  forming  part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  insurance  shall  be  a 
charge  on  the  mortgaged  property,  in  addition  to  the 
mortjjage  money,  and  with  the  same  priority,  and 
with  interest  at  the  same  rate,  as  the  mortgage  money  ; 
and 
(iii.)  A  power,  when  the  mortgage  money  has  become  due,  to 
appoint  a  receiver  of  the  income  of  the  mortgaged  pro- 
pertj^  or  of  any  part  thereof ;  and 
(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and 
sell  timber  and  other  trees  ripe  for  cutting,  and  not 
planted  or  left  standing  for  shelter  or  ornament,  or  to 
contract  for  any  such  cutting  and  sale,  to  be  completed 
within  any  time  not  exceeding  twelve  months  from  the 
making  of  the  contract. 

See  sect.  2  (i.,  iii.,  vi.),  ante^  pp.  27,  28,  as  to  the  Meaning  of 
meaning  of  the  termaproperti/y  income^  mortgage ,  mortgage 
money y  mortgagee  in  possession  in  the  above  enactment. 

See  also  sects.  20—24,  post. 

Before  the  above  enactment  took  effect,  a  mortgagee  Sale  by  mort- 
of  land  of  any  tenure  had  no  power  to  sell  the  mortgaged  8^*8^®®  ^*  ^^^• 

{g)  And  see  sub-sect.  12,  ante^  p.  133. 


138 


Stat.  44  &  45  Vicn.  c.  41. 


Sale  by  mort- 
gagee of 
chattels  per- 
sonal. 


property,  except  under  a  power  of  sale  e^^reesly  oon- 
f  erred  on  him  by  the  mortgage  deed  or  under  the  pro- 
visions of  "Lord  Oranworth's  Act"  (A).  These  provi- 
sions conferred  on  a  mortgagee  a  power  of  sale,  under 
certain  conditions,  in  the  case  of  a  mortgage  or  charge, 
made  by  deed  executed  after  the  28th  of  August  1860, 
on  any  hereditaments  of  any  tenure,  or  any  interest 
therein,  unless  a  contrary  intention  were  declared  by 
the  mortgage  deed  (t).  They  are  now  repealed  (A).  It 
has  long  been  usual  to  insert  an  express  power  of  sale 
in  eveiy  mortgage,  in  order  to  give  the  mortgagee  a 
simpler  remedy  than  foreclosure  (/).  It  was  not  usual 
in  practice,  after  the  passing  of  Lord  Oranworth's  Act  (m), 
to  omit  this  express  power  of  sale  in  reliance  upon  the 
statutory  power  («). 

A  mortgagee  or  pledgee  of  chattels  personal,  whether 
of  choses  in  possession^  like  pictures  or  plate,  or  of  stock,  a 
policy  of  assurance  or  other  chose  in  action^  has  power  to 
sell  the  mortgaged  property  when  a  day  has  been  fixed 
for  payment  of  the  debt,  and  default  has  been  made  in 
payment  at  the  time  appointed  (o).  It  has  not  been 
decided  whether  the  same  power  of  sale  exists  when  no 
day  has  been  fixed  for  payment  of  the  amount  due  {p) : 
although  it  has  been  said  that  in  such  a  case  the  mort- 
gagee has  power  to  sell  after  proper  demand  and  no- 
tice (^).  When  personal  chattels  are  pawned  to  a 
pawnbroker  for  the  simi  of  10/.,  or  any  less  amoimt,  the 


(A)  Stat.  23  &  24  Viot.  c.  146  ; 
Wins.  R.  P.  462,  463. 

(t)  Stat.  23  &  24  Vict.  c.  146, 
ss.  11,  32,  34. 

ik)  Sect.  71,  infra. 

(l)  Wms.  R.  P.  462 ;  see  Dav. 
Preo.  Conv.  Vol.  II.  Part  II.  66 
et  teg,  4th  ed. 

(m)  Stat.  23  &  24  Vict.  o.  146. 

(«)  Dav.  Preo.  Conv.  Vol,  II. 
Part  II.  16,  n.,  89,  4th  ed. 

(o)  JFiUon  V.  Tooker,  6  Bro.  P. 
C.  193 ;  S.  C,  1  P.  W.  261  (Ex- 
chequer annuities);  KempY.  West" 


brook,  1  Ves.  sen.  278,  Belt's 
Supp.  141  (plate  and  jewels) ; 
Fbthonier  v.  Dawson,  Holt,  N.  P. 
383  (wine) ;  IHpot  v.  Cubhy,  16 
C.  B.,  N.  S.  701  (pictures); 
Frdnee  v.  Clark,  22  Ch.  D.  830 
(deposit  of  certificates  of  shares). 

(p)  See  Martin  y.Seid,  11 0.B., 
N.  S.  730. 

(q)  Story  on  Bailments,  6  308. 
See  Piffotv.  Cubley,  16C.B.,  N.S. 
701 ;  France  v.  Clark,  22  Ch.  D. 
830. 
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transaction  is  reg:alated  by  the  proTisions  of  tHe  Pawn* 
brokers  Act  1872  (r). 

In  the  case  of  mortgages  or  charges  upon  heredita-  Insnnuioe  by 
ments  of  any  tennre  made  by  deed  execnted  after  the  ^^^• 
28th  of  Angost  1860,  the  mortgagee,  by  certain  provi- 
sions of  Lord  Cranworth's  Act  («),  which  are  now 
repealed  (<),  had  power,  under  certain  conditions,  to 
insure  the  mortgaged  property  against  fire,  and  add  the 
premiums  to  the  principal  money  secured,  at  the  same 
rate  of  interest,  imless  the  mortgage  deed  contained  a 
declaration  to  the  contrary  (m).  In  the  case  of  other 
mortgages  made  before  the  above  enactment  took 
effect  (x),  the  mortgagee,  in  the  absence  of  any  express 
contract  as  to  insurance,  was  not  entitled  to  add  to  his 
mortgage  debt  the  amount  of  the  premiums  of  an  in- 
surance against  fire  effected  by  him  upon  the  mortgaged 
property  (y).  And,  in  cases  not  affected  by  Lord  Cran- 
worth's  Act  (s),  even  if  there  were  a  covenant  to  insure 
on  the  part  of  the  mortgagor,  the  mortgagee  could  not 
add  to  his  security  the  premiums  upon  an  insurance 
effected  by  him,  as  against  subsequent  incumbrancers  (a). 
But  in  such  a  case,  the  mortgagee  has  been  allowed  to 
add  the  amount  of  the  premiums  to  his  security  as  against 
the  mortgagor  {b). 

Before  the  above  enactment  it  was  usual,  in  every  The  previous 
case  in  which  any  part  of  the  mortgaged  property  was  P"®*^^* 
from  its  nature  liable  to  destruction  by  fire,  to  insert  in 
the  mortgage  deed  a  covenant  on  the  part  of  the  mort- 
gagor to  keep  the  premises  insured  against  fire  and 

(r)  Stat.  35  &  36  Vict.  o.  93,  {y)  Dobson  y.  land,   8  Hare, 

Bee  sect.  10.  216;  Bellamy  y.  Brickenden^  2  J. 


{»)  Stat.  23  &  24  Vict.  o.  145,      &  H.  137. 
11,  34.  (z)  Stat. 

(/)  Sect.  71,  infra.  [a)  Brook  y.  8tone^   13  W.  R. 


B8.  11,  34.  (z)  Stat.  23  &  24  Vict.  c^l45^ 

(/)  Sect.  71,  infra.  (a) 

(u)  Stat.  23  &  24  Vict.  o.  145,  401. 
a.  32.  {b)  Dobson  y.  Land,  4  De  G-.  & 

(x)  I.e.  before  the    Ist    Jan.  Sm.  575.    See  also  Sehole/ield  y. 

1882,  sect.  1,  sub-sect.  2,   ante^  Loekwood,  11  W.  R.  555 :  Day. 

p.  27.  Preo.  CJony.  Vol.  II.  Port  II.  56 

--59,  4th  ed. 
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a  proviso,  enabling  the  mortgagee  to  insure,  in  case 
default  should  be  made  in  this  respect  by  the  mortgagor, 
and  to  charge  the  amount  of  the  premiums,  with  interest, 
upon  the  premises  (c).  It  was  not  usual,  after  the  pass- 
ing of  Lord  Cranworth's  Act(rf),  to  omit  from  the 
mortgage  deed  express  provisions  as  to  insurance,  in 
reliance  upon  the  statutory  powers  (e).  There  is  no 
statutory  provision,  by  means  of  which  a  covenant  by 
the  mortgagor  to  insure  against  fire  can  be  incorporated 
into  a  contract  of  mortgage.  Such  a  covenant  must 
therefore  be  expressly  inserted,  when  desired,  as  before. 

Appointment  Before  the  above  enactment  took  effect,  in  the  case  of 
moJ^'.  ^  a  mortgage  or  charge  upon  hereditaments  of  any  tenure 
made  by  deed  executed  after  the  28th  of  August  1860, 
the  mortgagee,  by  virtue  of  certain  provisions  of  Lord 
Cranworth's  Act  (/),  now  repealed  (r/),  had  power  to 
appoint  a  receiver,  under  certain  conditions,  unless  the 
mortgage  deed  contained  a  declaration  to  the  contrary  (h). 
In  any  other  case,  the  mortgagee  had  no  power  to  appoint 
a  receiver  without  entering  into  possession,  except  by 
express  agreement  between  himself  and  the  mort- 
gagor. It  was  therefore  usual  to  make  express  arrange- 
ments for  the  appointment  of  a  receiver,  whenever  the 
circumstances  of  the  case  rendered  it  probable  that  it 
would  be  necessary  to  resort  to  the  rents  of  the  mort- 
gaged estate  for  the  payment  of  interest  (t). 

Before  the  above  enactment,  if  a  mortgagee  in  posses- 
sion began  to  cut  down  and  sell  timber,  and  did  not 
apply  the  money  arising  from  the  sale  in  satisfaction  of 
the  sum  owing  to  him  upon  his  security,  the  mortgagor 
might  obtain   an  injimction  to  restrain   any  further 

(/)  Stat.  23  &  24  Vict.  c.  146. 
68.  11,  17—23,  34. 

(ff)  Sect.  71,  infra. 
'   (A)  Stat.  23  &  24  Vict.  c.  145. 
8.  32. 

(•)  Dav.  Prec.  Conv.  Vol.  II. 
Part  n.  101,  102,  108,  4th  ed. 


Mortgagee*  8 
power  to  out 
timber. 


{e)  Dav.  Preo.  Conv.  Vol.  II. 
Part  U.  63,  61,  62,  306,  307, 
4th  ed. 

(d)  Stat.  23  &  24  Vict.  o.  145. 

(e)  Dav.  Preo.  Conv.  Vol.  II. 
Part.  II.  61,  62,  4th  ed. 
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cutting  of  timber  (k).  It  appears  that  the  mortgagee 
would  not  have  been  justified  in  cutting  timber,  unless 
his  security  were  otherwise  insufficient ;  and  that  if  he 
cut  and  sold  timber  without  being  justified  in  so  doing, 
in  taking  the  accounts,  he  might  be  charged  with  his 
receipts  without  being  allowed  his  expenses.  If  how- 
ever he  were  justified  in  cutting  timber,  he  would  only 
be  accountable  for  the  net  profits  (/). 

In  eases  in  which  a  mortgagee  in  possession  cuts 
timber  under  the  power  conferred  by  the  above  enact- 
ment, he  will  probably  be  allowed  his  necessary  ex- 
penses. 

(2.)  The  provisions  of  this  Act  relating  to  the  foregoing  powers, 
comprised  either  in  this  section,  or  in  any  8ubse(iuent  section 
regulating  the  exercise  of  those  powers  (r/i),  may  be  varied  or 
extended  by  the  mortgage  deed,  and,  as  so  varied  or  extended, 
shall,  as  far  as  may  be,  operate  in  the  like  manner  and  with  all 
the  like  incidents,  effects,  and  consequences,  as  if  such  variations 
or  extensions  were  contained  in  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deed,  and  shall  have 
effect  subject  to  the  terms  of  the  moi-tgago  deed  and  to  the  pro- 
visions therein  contained. 

The  most  important  question  which  arises  in  connec-  Question  of 
tion  with  this  section  is,  whether  the  power  of  sale  pre-  |^^  ^wer ' 
viously  inserted  in  all  mortgage  deeds  (;i)  ought  now  to  o^  ^^^  ^ 
be  omitted  therefrom  in  reliance  upon  the  power  of  sale  deeds, 
conferred  by  this  Act.     It  has  already  been  remarked 
that  it  was  not  the  practice  to  rely  upon  the  statutory 
power  of  sale  given  by  Lord  Cran worth's  Act  (o),  but 
that,  even  after  the  passing  of  that  Act,  it  was  usual  to 
insert  an  express  power  of  sale  (p).     One   very  good 
reason  for  this  was  that  the  terms  of  the  power  conferred 
by  that  statute  {g)  were  not  so  favourable  to  the  mort- 
gagee as  the  usual  terms  of  the  express  power  (r).  That 

{k)  Hardwicke,  C,  Farrant  v.  (o)  Stat  23  &  24  Vict.  c.  146. 

lovel,  3  Atk.  723.  (p)  Ante,  p.  138. 

'(/)  Bomilly,  M.  R.,  Millett  v.  {q)  See  Stat.  23  &  24  Vict.  o. 

Davey^  31  Beav.  470,  476,  476.  146,  bs.  11,  13. 

(m)  See  sects.  20 — 24,  infra.  (r)  See  the  notes  to  sect.  20, 

(«)  Antf,  p.  138.  infra. 
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reason  does  not  hold  good  in  the  case  of  the  power  of 
Bale  conferred  by  this  Act,  for  its  terms  are  rather  more 
favourable  to  the  mortgagee  than  those  of  the  common 
form  of  power  of  sale  previously  in  use  («).    But  before 
deciding  upon  the  adoption  of  statutory  powers  of  sale, 
insurance,  &c.  in  mortgage  transactions,  it  is  desirable  to 
ascertain  whether  those  powers  are  as  effectually  con- 
ferred upon  a  mortgagee,  when  reliance  is  placed  on 
sect.  19  as  when  express  powers  axe  inserted  in  the 
deed.     This  appears  mainly  to  depend  on  the  following 
consideration : — ^As  the  provisions  of  Lord  Cranworth's 
Act,   conferring    powers  of    sale    on   mortgagees  {t)j 
have  been  repealed  (w),  and  as  sect.  19  of  this  Act  is, 
like  any  other  legislative  enaxjtment,  liable  to  be  re- 
pealed, the  question  arises  whether  it  is  safe,  in  drawing 
a  deed  of  mortgage,  to  rely  upon  the  powers  of  sale, 
insurance,  &o.  conferred  by  the  incorporation  of  sect.  19 
into  the  contract,  in  view  of  the  possible  repeal  of  that 
enactment.     If  the  mortgagee's  remedies  and  rights 
would  be  prejudiced  by  a  repeal  of  sect.  19,  it  would 
certainly  be  better  to  insert  express  powers  of  sale,  in- 
surance, &c.,  which  are  not  subject  to  a  similar  disad- 
vantage, instead  of  relying  upon  the  statute.     For  the 
exercise  of  a  power  of  sale  is  undoubtedly  the  mort- 
gagee's most  important  remedy ;  it  is  the  only  means  by 
which  he  can  enforce  his  security  upon  the  mortgaged 
property  without  the  trouble,  expense  and  delay  of  an 
action  for  foreclosure.     And  it  would  scarcely  be  advis- 
able, in  the  interest  of  persons  advancing  money  on  mort- 
gage, to  leave  their  most  effectual  remedy  for  enforcing 
their  security  at  the  mercy  of  our  law-givers'  intermittent 
zeal  for  tinkering  reforms.    Lord  Cranworth's  Act  has 
been  repealed,  as  we  have  seen.   This  present  statute  may 
in  its  turn  be  superseded ;  and  our  law  rendered  yet  more 
intricate  and  anomalous  by  some  future  "  Act  for  mm- 


1 


fl  ^^'  ^^.f^'">^  <^~-  (")  By  aect.  71,  below.  See  the 

fl  ■*"«,  p.    138.  notM  Oxttratn 
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plifying  and  improving  the  practice  of  conveyancing  "  {x) . 
It  is  considered  however  that  when  no  intention,  that 
sect.  19  shall  not  apply,  is  expressed  by  the  parties  to 
a  mortgage  deed,  the  mortgagee  wiU  have  the  rights 
defined  in  this  section  by  the  terms  of  his  contract,  and 
will  therefore  be  able  to  exercise  those  rights,  although 
sect.  19   should  be  repealed  (y).      For  sect.  19   only 
confers  rights  upon  certain  parties  to  a  particular  kind 
of  contract — viz.,  mortgages  made  by  deed  after  the 
Slst  December  1881  (2).     And  the  question  of  the  in- 
corporation into  the  contract  of  the  power  of  sale  and 
other  powers  and  rights  defined  in  sect.  19  has,  by  the 
above  sub-section,  been  expressly  rendered  dependent 
upon  the  intention  declared  by  the  parties  to  the  con- 
tract.    Moreover,  by  sub-sect.  1,  the  mortgagee  is  to 
have  the  powers  defined  therein  to  the  like  extent  as  if 
they  had  been  in  terms  conferred  by  the  mortgage  deed, 
but  not  further.     This  must  mean  that  the  mortgagee 
shall  have  those  powers  only  to  such  an  extent  as  the 
mortgagor  is  able  to  contract  to  give  them.     Persons, 
who  make  mortgages  by  deed  after  the  commencement 
of  this  Act,  must  therefore  be  taken  to  have  the  pro- 
visions of  sect.  19  in   contemplation  at  the  time  of 
entering  into  their  contract  (a)  ;  and,  if  they  have  not 
duly  expressed  an  intention  that  this  section  shall  not 
apply,  they  must  be  taken  to  have  incorporated  its  pro- 
visions into  their  contract.     It  thus  becomes  a  term  of 
the  contract  that  sect.  19  shall  apply  thereto ;  and,  this  . 
being  so,  the  rights  defined  in  sect.  19  are  conferred 
by  and  arise  from  the  express  agreement  entered  into 
between  the  parties.     It  is  thought  that  the  repeal  of 
sect.  19  would  not  affect  rights  so  derived  from  con- 
tracts previously  made,  but  would  affect  subsequent 
contracts  only  (6).    It  appears  to  the  writer  therefore 

(x)  See  ante,  p.  27.  (a)  See  antej  p.  51. 

(y)  See  anUy  p.  136,  and  the  {b)  See  the  notes  to  sect.  71, 

notes  to  sect.  71,  below.  below. 
(2)  Sab-sect.  4,  below. 
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that  the  powers  and  rights  defined  in  sect.  19  ore  aa 
effectually  secured  to  the  mortgagee  by  the  implied  in- 
corporation of  this  section  into  the  contract,  as  by  the 
insertion  in  the  mortgage  deed  of  express  powers  to  the 
same  effect. 

Insurance  The  Same  principle,  which  determines  the  question  of 

and  receiver.    ^^^  insertion  of  an  express  power  of  sale  in  a  mortgage 
deed,  is  applicable  to  the  question  of  the  insertion  of 
express  provisions  as  to  insiirance  and  the  appointment 
Insurance  by   0^  ^  receiver  by  the  mortgagee.     We  have  seen  (c)  that 
mortgagor.      {^  ^q^  previously  usual,  when  insurance  was  desired,  to 
insert  in  the  mortgage  deed  a  covenant  by  the  mort- 
gagor to  keep  the  property  insured ;  and  that  this  must 
still  be  expressly  inserted,  though  reliance  be  placed  on 
this  Act  with  regard  to  insurance  by  the  mortgagee. 
Receiver.  It  was  not  usual  to  make  provision  for  the  appoint- 

ment of  a  receiver  in  every  mortgage  deed.  This  course 
was  only  taken  when  the  necessity  was  apprehended  of 
resorting  to  the  income  of  the  mortgaged  property  for 
payment  of  interest  (rf).  It  appears  to  the  author  how- 
ever that  the  proper  course  now  is,  not  to  exclude  the 
operation  of  sect.  19  with  regard  to  a  receiver,  although 
no  such  apprehension  exist  at  the  time  of  the  mortgage. 
If  then  circumstances  should  at  any  time  arise,  render- 
ing the  appointment  of  a  receiver  desirable,  a  receiver 
can  be  appointed  under  this  Act. 

(4.)  This  section  applies  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  Act. 

That  is,  after  the  31st  December  1881  (e). 

Regulation  of      dO.  A  mortgagee  shall  not  exercise  the  power  of  sale  oonferred 

exeroise  of        by  this  Act  unless  and  until — 

power  of  sale.      (i. )  Notice  requiring  payment  of  the  mortgage  money  has  been 

served  on  the  mortgagor  or  one  of  several  mortgagors. 

and  default  has  been  made  in  payment  of  the  mortgage 

(r)  AhU,^,  139.  4th  ed. 

(rf)  See  Dar.  Preo.  Conv.  Vol.  (#)  Sect.    1,  sub-seot  2,  mU^ 

II.  Part  II.  101,  102,  303  rt  seq,       p.  27. 
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money,  or  of  part  thereof,  for  three  months  after  such 
service;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in 
the  mortgage  deed  or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the 
mortgage,  to  be  observed  or  performed,  other  than  and 
besides  a  covenant  for  payment  of  the  mortgage  money 
or  interest  thereon. 

As  to  the  meaning  of  the  terms  mortgage^  mortgage  Meaning  of 
money,  mortgagor,  mortgagee  in  the  above  enactment,  see 
sect.  2  (vi.),  ante,  p.  28. 

As  to  service  of  notice,  see  sect.  67,  j)08t. 

The  word  "months  "  in  the  above  enactment  signifies  Calendar 
calendar  months  (/). 

The  common  form  of  power  of  sale  in  use  before  the  The  previous 
commencement  of  this  Act  provided  that  the  power  P"^^^' 
should  not  be  exercised  unless  (1)  default  should  have 
been  made  in  the  payment  of  some  principal  money  or 
interest  secured,  and  the  mortgagor  should  have  given 
notice  in  writing  to  pay  off  the  money  due  upon  the 
security,  and  default  should  have  been  made  in  pay- 
ment of  the  whole  or  any  part  of  such  money  for  six 
calendar  months  after  service  of  notice,  or  (2)  some 
payment  of  the  interest  secured  should  have  become 
wholly  or  partly  in  arrear  for  three  calendar  months 
after  it  had  become  due,  or  (3)  the  mortgagor  should 
have  committed  a  breach  of  a  covenant  to  keep  the  pro- 
perty insured,  if  the  mortgage  deed  should  have  con- 
tained such  a  covenant  {g). 

It  will  be  observed  that  the  terms  of  the  power  of  sale 
conferred  by  this  Act  are  more  favourable  to  the  mort- 
gagee than  those  of  the  common  form  of  express  power 
of  sale  previously  in  use. 

21. — (1.)  A  mortgagee  exercising  the  power  of  sale  conferred  Conyeyanoe, 

by  this  Act  shall  have  power,  by  deed,  to  convey  the  property  receipt,  &o. 

on  sale. 
(/)  Stat.  13  &  14  Vict.  c.  21,  {g)  Dav.  Prec.  Conv.  Vol.   I. 

B.  4  ;  ante^  p.  1.  242,  243  ;  Vol.  II.  Part  II.  308, 

417,  4th  ed. 

W.C.  L 
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sold,  for  such  estate  and  interest  therein  as  is  the  subject  of  the 
mortgage,  freed  from  all  estates,  interests,  and  rights  to  which 
the  mortgage  has  priority,  but  subject  to  all  estates,  interests, 
and  rights  which  have  priority  to  the  mortgaee ;  except  that,  in 
the  case  of  copyhold  or  customary  limd,  uie  legal  nght  to 
admittance  shall  not  pass  by  a  deed  under  this  section,  unless 
the  deed  is  sufficient  otherwise  by  law,  or  is  sufficient  by  custom, 
in  that  behalf. 

See  sect.  2  (i.,  v.,  vi.),  ante^  pp.  27, 28,  as  to  what  is 
included  in  the  terms  property ^  convey ^  mortgage^  morU 
gagee  in  the  above  enactment. 

Prior  charges.  A  mortgagee  has  power,  by  sect.  19  (A),  to  sell  either 
subject  to  prior  charges  or  not.  But,  by  the  above 
enactment,  he  can  only  convey  the  property  sold  subject 
to  all  rights,  which  have  priority  to  his  mortgage.  It 
appears  therefore  that,  when  the  property  is  not  sold 
subject  to  prior  charges,  either  the  prior  incumbrancers 
must  concur  in  the  conveyance  to  the  purchaser,  or 
application  must  be  made  to  the  Court  under  sect.  6  (i). 

Copyholds.  Upon  a  mortgage  of  copyholds  by  conditional  surren- 

der to  the  use  of  the  mortgagee,  his  heirs  and  assigns,  in 
the  usual  form,  if  the  mortgagee  exercise  the  power  of  sale 
conferred  by  this  Act,  he  cannot  convey  the  legal  right 
to  admittance  by  virtue  of  the  above  enactment,  but 
must  himself  be  admitted,  and  then  surrender  to  the 
use  of  the  purchaser  {k).  A  fortiori ^  a  mortgagee  of 
copyholds  entitled  only  to  the  benefit  of  a  covenant  by 
the  mortgagor  to  surrender,  no  conditional  surrender 
having  been  actually  made,  cannot  convey  the  legal 
right  to  admittance  by  virtue  of  the  above  enact- 
ment (/). 

Gonreyance  When  a  mortgage  deed  contains  an  express  power  of 
an  express  ^  ^®'  ^^®  mortgagee  has  power  to  convey  alone  the  estate 
power  of  sale,  or  interest  in  the  mortgaged  property,  which  is  the  sub- 


(A)  AnUy  p.  137. 
(•)  Ante,  p.  68. 

(*)  Dav.  rreo.  Conv.  Vol.  II. 
Part  n.  113—116,  406—408,  4th 


ed. 

(/)  Wms.  R.  P.  889,  396,  466, 
466. 
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ject  of  his  security,  freed  from  the  equity  of  redemption 
of  the  mortgagor;  and  the  concurrence  of  the  mort- 
gagor in  the  conveyance  to  the  purchaser  is  entirely  un- 
necessary (w).  It  is  thought  that  the  law  is  the  same, 
when  a  power  of  sale  is  conferred  upon  a  mortgagee  by 
the  incorporation  into  the  contract  of  mortgage  of 
sect.  19  of  this  Act  (n). 

The  objects  sought  to  be  effected  by  this  section  were  The  previous 
previously  attained  by  the  insertion  of  express  provisions  ^™°  ^' 
in  the  mortgage  deed  (o).     It  is  considered  that,  when  no  Rights  de- 
intention  is  expressed  in  a  mortgage  deed  that  the  20— 22arise 
mortgagee  shall  not  have  the  power  of  sale  conferred  ^7  contract. 
by  sect.  19  of  this  Act,  all  the  provisions  of  this  Act 
regulating  the  exercise  of  the  statutory  power  of  sale  {p) 
are  incorporated  into  the  contract ;  it  is  a  term  of  the 
contract  that  the  mortgagee  shall  have  all  the  rights 
defined  by  those  provisions.     In  such  a  case  therefore 
those  rights  are  conferred  upon  a  mortgagee  by  virtue  of 
his  contract,  just  as  much  as  if  they  had  been  conferred 
by  express  provisions  inserted  in  the  mortgage  deed.    It 
is  thought  that  rights  so  conferred  are  not  liable  to  be 
prejudiced  by  a  repeal  of  this  Act  {q), 

(2.)  Where  a  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  this  Act,  the  title  of  the  purchaser 
shall  not  be  impeachable  on  the  ground  that  no  case  had  arisen 
to  authorize  the  sale,  or  that  due  notice  was  not  given,  or  that 
the  jwwer  was  otherwise  improperly  or  irregularljr  exercised; 
but  any  person  damnified  by  an  imauthorized,  or  improper,  or 
irregular  exercise  of  the  power  shall  have  his  remedy  in  damages 
agamst  the  person  exercising  the  power. 

In  order  that  a  purchaser's  title  may  be  protected  by 
the  above  enactment,  it  appears  to  be  necessary  that  the 
conveyance  to  him  should  be  made  in  professed  exercise 
of  the  power  of  sale  conferred  by  this  Act.    It  may  be 

(m)  Clay  T.  Sharpe,  18  Ves.  346,  (0)  Dav.  Prec.  Conv.  Vol.  11. 

n.;  CorderY, Morgan^  ISVes.  344;  Partll.  73—86,  307— 311, 4th ed. 

Sngd.  V.  ft  P.  396.  (p)  See  ss.  20—22. 

(»)  See  ante^  pp.  142,  143.  \q)  See  ante^  pp.  142,  143. 

l2 
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remarked  that  the  power  of  sale  seems  to  be  exercised 
when  the  property  is  sold ;  and  that  what  is  exercised 
upon  conveyance  to  a  purchaser  is  rather  the  power  of 
conveyance  conferred  by  sect.  21,  sub-sect.  1  than  the 
power  of  sale  conferred  by  sect.  19  (r). 

The  premus  It  was  previously  usual  to  insert  in  every  mortgage 
pracuce.  deed,  containing  a  power  of  sale,  an  express  agreement 
between  the  mortgagor  and  mortgagee  to  the  effect  that 
a  purchaser  from  the  mortgagee  should  not  be  bound  to 
inquire  whether  any  of  the  conditions,  imposed  upon  the 
exercise  of  the  power  of  sale,  had  been  complied  with, 
and  should  be  protected  in  the  case  of  any  irregularity 
in  the  exercise  of  the  power  of  sale  («).  A  purchaser  for 
value  from  the  mortgagee,  without  notice  of  any  irregu- 
larity in  the  exercise  of  the  power  of  sale,  was  thus  re- 
lieved from  any  obligation  to  make  inquiries  and  was 
effectually  protected  in  his  purchase  by  the  express  con- 
tract of  the  parties  to  the  mortgage  deed  (t).  It  is  con- 
sidered that,  when  the  above  enactment  is  incorporated 
into  a  contract  of  mortgage,  the  rights  defined  therein 
will  also  arise  from  the  express  agreement  between  the 
parties  (u). 

Improper  sale  It  wiU  be  observed  that  the  above  enactment  will  not 
8tSn^"'  biiider  a  mortgagor  from  obtaining  an  injunction  to  re- 
beforecom-  strain  an  improper  exercise  by  the  mortgagee  of  the 
^  ®  ^°'  statutory  power  of  sale,  before  the  sale  has  been  com- 

pleted by  conveyance ;  while  it  will  effectually  protect 
a  purchaser  from  the  mortgagee  after  a  proper  convey- 
ance has  been  made  to  him.  This  is  said  to  have  been 
the  intention  of  the  common  form  of  agreement  previ- 
ously in  use:  but  it  is  a  question  whether  that  form 

(r)  Ante,  p.  137.  accnratelj  explained  is  Dicker  r. 

(»)  Dav.  Free.  Conv.  Vol.  II.  Angeratein,  3  Ch.  D.  600. 
Part  II.  73,  79,  325,  326,  4th  ed.  (t)  Dicker  v.  Angeretein,  3  Ch. 

The  usaal  form  of  this  ag^reement  D.  600. 
is  folly  set  out,   and  its  e£Fect  (m)  See  antCy  pp.  142,  143. 
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does  not  take  away  all  right  of  the  mortgagor  to  obtain 
an  injunction  to  restrain  a  sale  by  the  mortgagee  (x). 

(3.)  The  money  which  is  received  hy  the  mortgagee,  arising 
from  the  sale,  after  discharge  of  prior  incumbrances  to  which  the 
sale  is  not  made  subject,  if  any,  or  after  payment  into  Court 
under  this  Act  of  a  sum  te  meet  any  prior  incumbrance,  shall  be 
held  by  him  in  trust  to  be  applied  by  mm,  first,  in  payment  of  all 
costs,  charges,  and  expenses,  properly  incurred  by  him,  as  inci- 
dent to  the  sale  or  any  attempted  sale,  or  otherwise ;  and  secondly, 
in  discharge  of  the  mortgage  money,  interest,  and  costs,  and 
other  monej",  if  any,  due  under  the  mortgage ;  and  the  residue 
of  the  money  so  received  shall  be  paid  to  the  person  entitled  to 
the  mortgaged  property,  or  authorized  to  give  receipts  for  the 
proceeds  of  the  sale  thereof. 

See  sect.  2  (i.,  vi.,  vii.),  ante^  pp.  27,  28,  as  to  the  Meaning  of 
meaning    of    the   terms  property^   mortgage^   mortgage     ™^'' 
money y  mortgagee^  incumbrance  in  the  above  enactment. 

See  sect.  5,  ante^  p.  68,  as  to  payment  of  money  into 
Court  to  meet  prior  incumbrances. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  exercised 
by  any  person  for  the  time  being  entitled  to  receive  and  give  a 
discharge  for  the  mortgage  money. 

See  sect.  2  (vi.),  ante,  p.  28,  as  to  the  meaning  of  the  Mortgage 

money, 

term  mortgage  money. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not  affect 
the  right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or  assigns, 
shall  not  be  answerable  for  any  involuntary  loss  happening  in 
or  about  the  exercise  or  execution  of  the  power  of  sale  conferred 
by  this  Act  or  of  any  trust  connected  therewith. 

See  sect.  2  (vi.),  ante,  p.  28,  as  to  the  meaning  of  the  l£ortgagee. 
term  mortgagee  in  the  above  enactment. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this  Act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  same 
may  demand  and  recover  from  any  person,  other  than  a  person 
having  in  the  mortgaged  property  an  estate,  interest,  or  nght  in 
priority  to  the  mortage,  all  the  deeds  and  documente  relating 
to  the  property,  or  to  Sie  tide  thereto,  which  a  purchaser  under 

{x)  Dar.  Prec.  Conv.  Vol.  II.  v.  Wihon,  10  Jur.,  N.  S.  330 ; 
Part  II.  78,  note  {q) ;  see  Priehard      Dicker  v.  Angerttein,  3  Ch.  D.  600. 
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the  power  of  sale  would  be  entitled  to  demand  and  reooTer  from 
him. 

Meaning  of  See  sect.  2  (i.,  vi.,  xvii.),  antey  pp.  27 — ^29,  as  to  the 
meaning  of  the  terms  property  mortgage j  person  in  the 
above  enactment. 

Effect  of  Bub-  A  first  mortgagee  is  usually  in  possession  of  the  title- 
deeds  of  the  mortgaged  property,  as  they  are  generally 
handed  over  to  him  at  the  time  the  mortgage  is  made  (p) . 
And  it  appears  that  a  mortgagee  of  land,  taking  the 
legal  estate  in  fee  simple,  has  a  right,  independently 
of  the  above  enactment,  to  recover  the  title  deeds 
from  any  person  (s),  tmless  the  mortgagor  has  been  per- 
mitted to  retain  them  by  express  agreement.  The 
above  enactment  seems  chiefly  intended  to  aid  second  or 
subsequent  mortgagees  exercising  the  statutory  power 
of  sale.  It  appears  however  that  a  second  or  subsequent 
mortgagee  of  land  will  not  be  able  to  recover  the  title 
deeds  from  a  prior  incumbrancer  by  virtue  of  the  above 
enactment,  unless  proceedings  have  been  taken  under 
sect.  5  (a),  and  the  Court  have  declared  the  land  to  be 
freed  from  the  prior  incumbrance  under  sect.  5,  sub- 
sect.  2  (6).  For,  until  the  land  be  freed  from  the 
incumbrance  by  the  declaration  of  the  Court,  the  prior 
incumbrancer  will  be  ^'  a  person  having  in  the  mortgaged 
property  an  estate,  interest  or  right  in  priority  to  the 
mortgage,"  and  therefore  excepted  from  the  number  of 
those,  against  whom  the  above  enactment  confers  re- 
medies. 


Hortgagee*8        22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a 
reoeipte,  dis-    sufficient  oischarge  for  any  money  arising  under  tibie  power  of 
charges,  &o.     sale  conferred  by  this  Act,  or  for  any  money  or  securities  com- 
prised in  his  mortgage,  or  arising  thereunder;  and  a  person 
paying  or  transferring  the  same  to  the  mortgagee  shall  not  be 

(y)  WmB.  B.  P.  495.  (a)  Ante,  p.  68. 

(z)  Newton  v.  Seek,  3  H.  &  N.  [b)  Ante,  p.  69. 

220;  Wms.  P.  P.  11,  12. 
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ooncemed  to  inqiiire  whether  any  money  remains  due  under  the 
mortgage. 

See  sect.  2  (vi.,  xiv.,  xvi.),  ante^  pp.  28,  29,  as  to  the  Meaning  of 
terms  mortgage^  tnortgagee^  aecuntiea^  mHting,  terms. 

It  was  previously  usual  to  insert  in  every  mortgage  The  previous 
deed,  containing  an  express  power  of  sale,  a  declaration  P™^*^®* 
that,  upon  any  sale,  the  receipt  of  the  mortgagee  for 
the  purchase-money  should  be  a  sufficient  discharge  to 
the  purchaser,  and  that  the  purchaser  should  not  be  liable 
to  see  to  the  application  of  the  purchase-money  (c). 
And  upon  a  mortgage  of  property  of  such  a  nature, 
that  it  was  probable  that  money  would  arise  therefrom 
during  the  continuance  of  the  security — ^for  instance, 
upon  a  mortgage  of  a  policy  of  life  insurance — it  was 
usual  expressly  to  provide  that  the  receipt  of  the  mort- 
gagee should  effectually  discharge  the  person  liable  to 
pay  the  money  contemplated,  and  that  that  person 
should  be  under  no  liability  to  see  to  the  application  of 
such  money  (d).  The  reason  for  inserting  these  provi- 
sions was  this: — ^When  a  mortgagee  receives  money 
arising  from  property  comprised  in  his  mortgage,  he  is 
only  entitled  to  retain  so  much  as  is  due  to  him  upon 
his  security;  he  is  bound  to  pay  any  surplus  to  the 
mortgagor  or  his  successors  in  title  {e).  As  regards  any 
surplus  therefore,  the  mortgagee  is  in  the  position  of  a 
trustee.  Now  it  was  a  rule  of  equity,  that  when  any 
person  paid  money  to  a  trustee,  he  was  liable  to  see  that 
it  was  duly  applied  pursuant  to  the  trusts,  unless 
exempted  from  that  obligation  by  the  intention  of  the 
person,  who  created  the  trusts ;  which  intention  might 
be  either  expressly  declared,  or  implied  from  the  nature 
of  the  trusts  (/).     The  provisions  above  referred  to 

{e)  Dav.  Preo.  Conv.  Vol.  II.  (/)  Lloyd  y.  Baldwin,  1  Ves. 

Part  n.  73,  74,  310,  311.  sen.  173;  Wms.  R.  P.  486;  Lewin 

(</)  /6u<.  46,  133, 494,  496,  497,  on  Trusts,  394—414,  6th  ed. ; 
673,  669,  727.  Sugd,  V.  &  P.  657  et  seq.  ;  Dart, 

(e)  Wms.  R.  P.  449,  463.  V.  &  P.  596  et  seq,  ;  Williams  on 

Real  Assets,  49  «^  seq. 
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were  inserted  in  the  mortgage  deeds  for  the  purpose  of 
expressly  exempting  persons  paying  money  to  the  mort- 
gagee  from  the  obligation  imposed  by  this  rule  of  equity, 
and  in  order  to  avoid  raising  the  question,  whether  an 
intention  to  relieve  them  of  this  liability  could  be  in- 
ferred from  the  nature  of  the  transaction  ((7).  And, 
after  persons  liable  to  pay  money  to  trustees  had  been 
relieved,  as  a  general  rule,  by  statute,  from  the  obliga- 
tion of  seeing  to  the  application  of  the  money  (A),  it 
was  still  the  practice  to  insert  in  mortgage  deeds  the 
provisions  to  which  we  have  referred  (t-).  This  was  very 
properly  done ;  as  it  was  of  course  not  desired  to  raise 
the  question,  whether  persons  paying  money  to  a  mort- 
gagee were  effectually  exempted  by  statute  from  the 
obligation  imposed  by  the  rule  of  equity  given  above, 
any  more  than  the  question,  whether  they  were  exempted 
by  implication  from  the  nature  of  the  transaction. 

Statutory  When  reliance  is  placed  in  mortgage  transactions  on 

'  the  power  of   sale  conferred  by  this  Act  (A),  it  is  of 

course  unnecessary  to  insert  any  receipt  clause;    as 

efPective  provision  appears  to  be  made  by  the  above 

Express  enactment.     But  if  an  express  power  of  sale  should  be 

power  of  sale.  ir  ir 

^  inserted  in  a  mortgage  deed  it  would  still  be  desirable 

to  add  the  receipt  clause  previously  in  use,  in  order  to 
avoid  any  doubt  upon  the  matter.  The  above  enact- 
ment only  mentions  expressly  "  money  arising  under  the 
power  of  sale  conferred  by  this  Act." 
Mortgage  of  Upon  a  mortgage  of  stock  or  shares  or  a  policy  of 
personal  ^^  insurance  or  of  other  property,  of  such  a  nature  that 
money  is  likely  to  arise  therefrom  during  the  continu- 
ance of  the  security,  the  question  of  the  insertion  of  a 

{g)  In  a  case  of  the  mortgage  459. 

of  a  policy  of  life  insurance  to  (A)  Stats.  22  &  23  Vict.  o.  36, 

bankers,  it  was  said  that  the  in-  s.  23  ;  23  &  24  Vict.  c.  146,  s.  29; 

surance  company  were,  from  the  sects.  36,  71)  infra;  Wms.  B.  P. 

nature   of  the  transaction,  im-  486.  487. 

pliedly  exempt  from  this  obliga-  (t)  Day.  Prec.  Conv.  Vol.  II. 

tion;   Cran worth,  C,  Leiborough  Part.  II.  73,  74,  133. 

T.  HarrU,  6  De  G.,  M.  &  G.  439,  {k)  See  ontey  p.  137. 
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receipt  olause  will  depend  upon  the  principles  on  which 
the  draft  is  framed.  If  reKance  be  mainly  placed  on 
statutory  rights,  it  will  be  proper  to  omit  the  receipt 
clause.  If  however  the  draftsman  should  prefer  ex- 
pressly to  define  the  rights  and  obligations  of  the  parties 
in  the  mortgage  deed,  a  receipt  clause  had  better  be  in- 
serted (/). 

(2.)  Money  received  by  a  mortgagee  under  his  moi^tgage  or 
from  the  proceeds  of  securities  comprised  in  his  mortgage  shall 
be  applied  in  like  manner  as  in  this  Act  directed  respecting 
money  received  by  him  arising  from  a  sale  under  the  power  of 
sale  conferred  by  this  Act ;  but  with  this  variation,  that  the  costs, 
charges,  and  expenses  payable  shall  include  the  costs,  charges, 
and  expenses  properly  incurred  of  recovering  and  receiving  the 
money  or  securities,  and  of  conversion  of  securities  into  money, 
instead  of  those  incident  to  sale. 

See  sect.  2   (vi.,  xiv.),  ante^  pp.  28,  29,  as  to  the  Meaning  of 
meaning  of  the  terms  mortgage,  morigageey  securities  in     ^™** 
the  above  enactment. 

See  sect.  21,  sub-sect.  3,  ante,  p.  149,  as  to  the  applica- 
tion of  money  received  under  the  power  of  sale  conferred 
by  this  Act. 

Upon  a  mortgage  of  any  property  of  such  a  nature  The  previous 
that  money  would  or  might  aiise  therefrom  during  the  P'**^*^^* 
continuance  of  the  security,  it  was  previously  usual  ex- 
pressly to  provide  that,  if  the  money  shoTild  be  received 
by  the  mortgagee,  he  should  reimburse  himself  his 
expenses,  retain  what  should  be  due  to  him  upon  his 
security  and  pay  any  surplus  to  the  mortgagor  or  his 
successors  in  title  (m).  It  is  not  now  necessary  to  insert 
such  a  provision  in  a  deed  relying  upon  statutory  rights. 
But  in  a  deed  expressly  defining  the  rights  and  obliga- 
tions of  the  parties,  it  will  be  proper  to  insert  the  provi- 
sion previously  usual. 

23. — (1.)  The  amount  of  an  insurance  effected  b^  a  mortgagee  Amount  and 
against  loss  or  damage  by  fire  under  the  power  m  that  behalf  application  of 

(/)  See  Dav.  Preo.  Conv.  Vol.  (m)  Ante,  p.  161 ;  Dav.  Preo. 

n.  Part  II.  496,  497,  4th  ed.  Oonv.  Vol.  II.  Part  II.  14,  131, 

496. 
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conferred  by  this  A.ct  shall  not  exceed  the  amount  specified  in 
the  mortgage  deed,  or,  if  no  amount  is  therein  specified,  then 
shall  not  exceed  two  third  parts  of  the  amount  tnat  would  be 
required,  in  case  of  total  destruction,  to  restore  the  property 
insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred  by 
this  Act,  be  effected  by  a  mortgagee  in  any  of  the  following 
eases  (namely) : 
(i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that  no 

insurance  is  required : 
(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the 

mortgagor  in  accordance  with  the  mortgage  deed : 
(iii.)  Where  the  mortgage  deed  contains  no  stipulation  respect- 
ing insurance,  and  an  insurance  is  kept  up  by  or  on 
behalf  of  the  mort^gor,  to  the  amount  in  which  the 
mortgagee  is  by  this  Act  authorized  to  insure. 
(3.)  All  money  received  on  an  insurance  effected  under  the 
mortgage  deed  or  under  this  Act  shall,  if  the  mortgagee  so  re- 
quires, oe  applied  by  the  mortgagor  in  making  good  the  loss  or 
damage  in  respect  of  which  the  money  is  received. 

(4.)  Without  prejudice  to  any  obligation  to  the  contrary  im- 
posed by  law,  or  by  special  contract,  a  mortgagee  may  require 
that  all  money  received  on  an  insurance  be  applied  in  or  towards 
discharge  of  the  money  due  under  his  mortgage. 

See  sect.  2  (i.,  vi.),  ante^  pp.  27,  28,  as  to  the  terms 
property y  mortgage^  mortgagor j  mortgagee. 

As  to  the  insuranoe  of  the  mortgaged  property  by  the 
mortgagee,  see  ante^  pp.  137,  139,  144. 

Sub-sects.  3  and  4  of  the  above  section  effect  an  im- 
portant change  in  the  law.  Before  the  commencement 
of  this  Act,  upon  a  mortgage  of  property  other  than 
houses  or  buildings,  the  mortgagee  had  no  right  to  re- 
quire the  mortgagor  to  apply  money  received  by  the 
latter  under  an  insuranoe  of  the  mortgaged  property, 
effected  after  the  mortgage  in  accordance  with  the  pro- 
visions of  the  mortgage  deed,  in  making  good  the  loss 
or  damage  incurred,  unless  there  had  been  an  express 
contract  between  the  parties  that  the  insuranoe  money 
should  be  so  applied  (n).  It  was  usual  therefore,  upon 
a  mortgage  of  chattels  with  provision  for  insuranoe,  to 


(ft)  Ex  parte  Ooreley^  4  De  G., 
J.  &  S.  477,  481—483  ;  13  W.  R. 
60,  61 ;  Leei  v.  WhiUUy,  L.  R., 
2  £q.  148,  a  case  upon  a  mort- 


gage of  trade  machinety,  with 
the  usual  proyisions  as  to  insu* 
ranoe ;  see  ante,  p.  1 39. 
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insert  in  the  mortgage  deed  an  express  stipulation  that 
the  insurance  money  should  he  applied  in  mating  good 
any  loss  or  damage  incurred  (o). 

With  regard  to  mortgages  of  houses  or  huildings, 
when  money  had  hecome  payable  under  a  policy  of  in- 
surance of  the  mortgaged  property,  the  mortgagee  had 
a  right  to  require  that  the  money  should  be  laid  out  in 
reinstating  the  mortgaged  property,  and  under  certain 
circumstances  the  insurance  company  could  require  the 
money  to  be  so  laid  out,  by  virtue  of  sect.  83  of  the  old 
Metropolitan  Building  Act,  Stat.  14  Geo.  III.  c.  78. 
This  enactment  is  still  in  force  (/>).  It  has  been  decided 
that  its  operation  is  general,  and  is  not  confined  to  houses 
or  buildings  within  the  limits  of  the  metropolis  {q).  This 
enactment  runs  as  follows : — 

"  And  in  order  to  deter  and  hinder  ill-minded  Persons  8ut  14  Geo. 
from  wilfully  setting  their  House  or  Houses,  or  other  ^^•®''  »••  • 
Buildings,  on  fire,  with  a  Yiew  of  gaining  to  themselves 
the  Insurance  Money,  whereby  the  Lives  and  Fortunes 
of  many  Families  may  be  lost  and  endangered,  Be  it 
further  enacted  by  the  Authority  aforesaid.  That  it  shall 
and  may  be  lawful  to  and  for  the  respective  Governors 
or  Directors  of  the  several  Insurance  Offices  for  insuring 
Houses  or  other  Buildings  against  loss  by  Fire,  and  they 
are  hereby  authorised  and  required,  upon  the  request  of 
any  Person  or  Persons  interested  in  or  intitled  unto  any 
House  or  Houses,  or  other  Buildings  which  may  here- 
after be  burnt  down,  demolished  or  damaged  by  Fire, 
or  upon  any  Grounds  of  Suspicion  that  the  Owner  or 
Owners,  Occupier  or  Occupiers,  or  other  Person  or 
Persons  who  shall  have  insured  such  House  or  Houses 
or  other  Buildings,  have  been  guilty  of  Fraud,  or  of 
wilfully  setting  their  House  or  Houses,  or  other  Build- 
ings, on  Fire,  to  cause  the  Insurance  Money  to  be  laid 

(o)  Dav.  Prec.  Conr.  Vol.  II.       122,  8.  109. 
Part  II.  367.  (?)  ^x  parte  Ooreley^  4  Do  G., 

(/>)  See  Stat.  17  k  18  Vict.  o.       J.  &  S.  477 ;  18  W.  R.  60. 
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out  and  expended,  as  far  as  the  same  will  go,  towards 
rebuilding,  reinstating  or  repairing,  such  House  or 
Houses,  or  other  Buildings,  so  burnt  down  demolished 
or  damaged  by  Fire ;  unless  the  Party  or  Parties  claim- 
ing such  Insurance  Money  shall,  within  Sixty  Days  next 
after  his,  her  or  their  Claim  is  adjusted,  give  a  sufficient 
Security  to  the  Governors  or  Directors  of  the  Insurance 
Office  where  such  House  or  Houses,  or  other  Buildings, 
are  insured,  that  the  same  Insurance  Money  shall  be 
laid  out  and  expended  as  aforesaid ;  or  unless  the  said 
Insurance  Money  shall  be,  in  that  time,  settled  and  dis- 
posed of  to  and  amongst  all  the  contending  Parties  to 
the  Satisfaction  and  Approbation  of  such  Ghovemors  or 
Directors  of  such  Insurance  Office  respectively." 

In  consequence  of  the  enactment  quoted,  it  was  not 
usual,  upon  a  mortgage  of  houses  or  buildings,  with 
provision  for  insurance,  to  insert  in  the  mortgage  deed 
any  express  stipulation  as  to  the  application  of  the 
insurance  money  (r).  It  has  been  decided,  upon  the 
construction  of  this  enactment,  that  a  person  interested 
in  any  house  or  building,  who  desires  insurance  money 
to  be  applied  in  reinstating  the  same,  must  make  a 
distinct  request  to  that  effect  to  the  insurance  office ; 
that,  if  no  such  request  be  made,  the  office  may  pay  the 
money  to  the  person  who  effected  the  insurance ;  that 
the  insurance  office  is  the  proper  party  to  rebuild ;  and 
that  a  person  interested,  who  is  not  the  insurer,  cannot, 
after  he  has  himself  rebuilt  or  reinstated  the  property, 
demand  the  insurance  money  by  virtue  of  the  enactment 
in  question  («). 

eSSSb^ope      ^^'  ^^  ^  observed  that  sub-sect.  3  of  the  above 

mortgage.  ^^  section  applies  only  in  the  case  of  money  received  on 

an  insurance  effected  under  the  mortgage  deed  or  under 

this  Act.     It  does  not  therefore  affect  the  question  of 

Ai.  ran  u.  306,  807.  Imuranet  Cb.,  1  H.  &  M.  618. 
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the  application  of   money  received  on  an  insurance 
effected  previously  to  the  mortgage,  when  there  has 
been  no  provision  in  the  mortgage  deed  as  to  insurance 
or  the  application  of  insurance  money.     Upon  a  mort- 
gage of  houses  or  buildings  made  imder  such  circum- 
stances, the  mortgagor  would  of  course  be  "  a  person 
interested"  within  the  meaning  of  stat.  14  Geo.  III. 
0.  78,  8.  83,  quoted  above,  and  could  therefore  procure 
the  application  of  insurance  money  in  rebuilding  or 
reinstating  the  mortgaged  property  by  virtue  of  that 
enactment.     But  the  right  of  a  mortgagee,  under  the 
circumstances  which  we  are  considering,  to  require  that 
insurance  money  shall  be  applied  in  making  good  loss 
or  damage  incurred,  independently  of  that  enactment, 
is  by  no  means  clear.     In  a  case  decided  by  Lord  St.  Garden  r, 
Leonards  (/),  a  tenant  of  leasehold  property  had  cove-    "^'""'"* 
nanted  to  insure  in  the  joint  names  of  himself  and  his 
lessor,  and  it  had  been  provided  that  the  insurance 
money  should  be  applied  in  reinstating  the  premises. 
He  insured  accordingly  and  afterwards  mortgaged  his 
lease,  without  any  special  agreement  as  to  insurance  or 
the  existing  policy.     The  premises  were  damaged  by 
fire.     The  mortgagee  rebuilt.     It  was  held  that  the 
mortgagee  was  entitled  to  the  insurance  money.     The 
Lord  Chancellor  said,  "  When  a  man  insures  property 
under  an  absolute  covenant  to  insure,  and  then  assigns 
and  charges  the  lease  to  secure  a  sum  of  money,  he  still 
retains  his  interest  in  the  property,  subject  to  the  charge. 
Then  the  property  is  burnt  and  the  insurance  money 
becomes  payable.     Can  the  mortgagor  claim  this  money 
against  his  own  mortgagee,  when  the  object  of  effecting 
the  policy  was  for  the  purpose  of  reinstating  the  pre- 
mises P    I  am  of  opinion  that  the  benefit  of  the  policy 
passed  by  the  mortgage." 

It  is  laid  down  in  Davidson's  Precedents  in  Convey- 

(t)  Garden  v.  Ingram^  23  L.  J.,  Ch.  478. 
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anclng(ii)  that,  under  the  circumstoiices  stated,  the 
mortgagee  would  have  an  equity,  in  case  of  damage  by 
fire,  to  require  the  insurance  money  to  be  laid  out  in 
reinstating  the  property,  or,  in  other  words,  that  the 
benefit  of  the  policy  would  pass  to  the  mortgagee  with 
the  property  insured.  And  the  learned  authors  remark 
that  the  principle  laid  down  in  Garden  v.  Ingram  {x) 
would  seem  to  apply,  although  the  mortgagor  were  not 
under  any  covenant  to  insure,  provided  that  the  insurance 
existed  at  the  time  of  the  mortgage.  With  great  defer- 
ence to  those  learned  gentlemen  however,  it  appears  to 
the  writer  that  the  ground  of  the  decision  in  Garden  v. 
Ingram  {x)  was  that  the  mortgagor  was  at  the  time  of 
the  mortgage  bound  to  keep  the  property  insured  and 
apply  the  insurance  money  in  reinstating  the  premises(^) ; 
and  that  that  case  throws  very  little  light  upon  the 
question,  whether,  when  a  man,  under  no  obligation  to 
insure,  has  insured  for  his  own  benefit,  for  instance, 
trade  machinery,  and  afterwards  mortgaged  the  insured 
property,  without  entering  into  any  contract  as  to  in- 
surance or  the  application  of  insurance  money,  the 
mortgagee  has  any  right  to  require  the  insurance  money 
to  be  applied  in  reinstating  the  premises.  If  the  decision 
in  Lees  v.  Whiteley  (s)  was  sound,  and  a  mortgagee  of 
trade  machinery  had  no  right  to  require  money  received 
on  an  insurance,  effected  after  the  mortgage  in  accord- 
ance with  the  provisions  of  the  mortgage  deed,  to  be 
applied  in  reinstating  the  mortgaged  property  in  the 
absence  of  special  contract  to  that  effect,  the  writer  is 
imable  to  see  upon  what  principle  a  mortgagee  of  trade 
machinery,  insured  previously  to  the  mortgage,  can 
have  any  right  to  require  the  insurance  money  to 
be  appHed  in  making  good  loss  or  damage  incurred, 
independently  of  special  contract.     The  benefit  of  a 


(3 


u)  Vol.  n.  Part  n.  66,  66.  (y)  See  per  Cotton,  L.  J.,  Bay* 

x)  2i  L.  J.,  Oh.  478.  tur  y.  FrttUm,  18  Gh.  B.  1,  8. 

(<)  L.  R.,  2  Eq.  143. 
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policy  of  fire  insurance  does  not  pass  by  a  sale  of 
the  property  insured  (a),  unless  expressly  assigned. 
Upon  what  principle  then  should  it  be  held  to  pass  by  a 
mortgage  ? 

Until  the  question  discussed  above  be  actually  decided, 
it  seems  advisable,  whenever  it  is  T\ished  to  secure  for  a 
proposed  mortgagee  the  benefit  of  an  existing  policy  of 
insurance  upon  property  about  to  be  mortgaged,  expressly 
to  stipulate  that  any  money  received  from  the  insurance 
shall  be  applied  in  making  good  the  loss  or  damage 
incurred. 

Before  this  Act  came  into  operation,  a  mortgagee  had  As  to  sub- 
no  right  to  require  that  money  received  imder  a  policy 
of  insurance  of  the  mortgaged  property  should  be 
applied  in  discharge  of  what  was  due  to  him  upon  his 
security,  imless  he  had  expressly  stipulated  with  the 
mortgagor  that  the  insurance  money  should  be  so 
applied  (ft).  Such  a  stipulation  was  sometimes  inserted 
in  mortgage  deeds  :  but  it  was  not  a  usual  stipulation  (c). 
Under  the  present  law,  a  mortgagee,  in  the  absence  of 
special  contract  to  the  contrary,  appears  to  have  the 
right  to  require  money  received  on  an  insurance  to  be 
applied  in  discharge  of  what  is  due  to  him  upon  his 
security,  unless  some  conflicting  obligation  be  imposed 
by  law  as  to  the  application  of  the  insurance  money. 
Such  an  obligation  might  arise  under  stat.  14  Geo. 
III.  c.  78,  s.  83,  quoted  above.  The  mortgagee  now 
appears  to  have  the  right  in  question,  whether  the  in- 
surance should  have  been  efEected  before  or  after  the 
mortgage  (fl?).  It  is  obvious  that,  if  the  mortgagee 
should  enforce  this  right,  the  mortgagor  may  be  deprived 
of  the  means  of  making  good  the  damage  incurred. 
If  the  mortgagor  desire  to  exclude  this  possibility,  he 

(a)  MavMT  T.  FraUm,  18  Ch.  (e)  Dav.  Preo.  Gonr.  Vol.  II. 
D.  1.                                                    Part  II.  367. 

(b)  Xeea  ▼.  Whiteky,  L.  B.,  2  {d)  AnU,  p.  154 
£q.  143. 
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must  be  careful  to  make  an  express  stipulation  with  the 
mortgagee  that  the  mortgagee  shall  not  have  any  right 
to  require  that  money  received  on  an  insurance  of  the 
mortgaged  property  shall  be  applied  in  or  towards 
discharge  of  the  money  due  under  his  mortgage. 

Appointment,  24. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under 
powers,  the  power  in  that  behalf  conferred  by  this  Act  shall  not  appoint 

remuDeration,  a  receiver  until  he  has  become  entitled  to  exercise  the  power  of 
and  duties  of  gale  conferred  by  this  Act,  but  may  then,  by  writing  under  his 
receiver.  hand,  appoint  such  person  as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  mort- 
gagor ;  and  the  mortgagor  shall  be  solely  responsible  for  the 
receiver's  acts  or  defaults,  unless  the  mortgage  deed  otherwise 
provides. 

(3.)  The  receiver  shall  have  power  to  demand  and  recover 
all  the  income  of  the  property  of  which  he  is  appointed  receiver, 
by  action,  distress,  or  otherwise,  in  the  name  either  of  the  mort- 
gagor or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  in- 
terest which  the  mortgagor  could  dispose  of,  and  to  give  effectual 
receipts,  accordingly,  for  the  same. 

(4. )  A  person  paying  money  to  the  receiver  shall  not  be  con- 
cerned to  inquire  whetner  any  case  has  happened  to  authorize 
the  receiver  to  act. 

(5.)  The  receiver  may  be  removed,  and  a  new  receiver  may  be 
appointed,  from  time  to  time  by  the  mortgagee  by  writing  under 
his  haud. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 
costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  com- 
mission at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks 
fit  to  allow,  on  application  made  by  him  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
gagee, insure  and  keep  insured  against  loss  or  damage  by  tire, 
out  of  the  money  received  by  him,  any  building,  effects,  or  pro- 
perty comprised  in  the  mortgage,  whether  affixed  to  the  freehold 
or  not,  being  of  an  insurable  nature. 

fS.)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and 
the  mterest  on  all  principal  sums,  having  priority  to  the 
mortgage  in  ri^ht  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
fire,  life,  or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this  Act,  and  tiie 
cost  of  executing  necessary  or  proper  repairs  directed  in 
writing  by  the  mortgagee ;  and 
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(iy.)  In  ^a3m[ient  of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  moi'tgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have 
been  entitled  to  receive  the  income  of  the  mortgaged  property,  or 
who  is  otherwise  entitled  to  that  property. 

See  sect.  2  (i.,  iii.,  vi.,  ix.,  xvi.),  aniCy  pp.  27 — 29,  as  to  Meaning  of 
the  meaning  of  the  terms  property,  income^  possession^     ™^' 
mortgagcy  mortgagor,  mortgagee,  rent,  meriting  in  the  above 
section. 

(Sub-sect.  1).     As  to  the  cases  in  which  a  mortgagee  Sub-sect.  i. 
is  entitled  to  exercise  the  power  of  sale  conferred  by  this 
Act,  see  sect.  20,  ante,  p.  144. 

(Sub-sect.  3),  In  the  case  of  leases  made  previously  Distress  and 
to  the  mortgage,  or  made  after  the  mortgage  under  express  recdver^^ 
powers  of  leasing,  the  receiver  should,  it  seems,  distrain 
in  the  name  of  the  mortgagee  (e).  In  such  cases  also 
the  receiver  had  better  bring  actions  against  tenants  in 
the  name  of  the  mortgagee  (/).  In  the  case  of  leases 
granted  after  the  mortgage  imder  the  powers  conferred 
by  sect.  18,  ante,  p.  128,  or  by  the  mortgagor  alone  with- 
out any  power  of  leasing,  it  would  appear  that  the  re- 
ceiver should  distrain  and  bring  actions  against  tenants 
in  the  name  of  the  mortgagor  (g). 

(Sub-sect.  6).  As  to  the  method  of  application  to  the 
Court,  see  sect.  69,  post. 

As  to  the  powers,  &c.  usually  conferred  upon  a  receiver 
appointed  by  the  parties  independently  of  this  Act,  see 
Davidson,  Prec.  Conv.,  Yol.  II.,  Part  II.,  102  et  seq., 
738  et  seq,,  4th  ed. 

(r)  Trent  v.  Ilunt^  9  Ex.   H  ;  dear  from  the  wording  of  stat. 

Letany  v.  Fox,  2  0.  B.,  N.  S.  774;  36  &  37  Vict.  c.  66,  8.  25,  b8.  6, 

Snell  V.  Finch,  13  C.  B.,  N.  S.  ante,  p.  106,  whether  the  receiver 

651.  could  sue  in  the  mortgagor's  came 

if)  Doe d.  Marriott v,Fdwardt,  under  the  powers  thereby  con- 

5  B.  &  Ad.    1065;   Dav.  Free.  f erred. 

Conv.  Vol.  II.  Part  II.  101,  4th  (g)  Ante,  pp.  128,  130—132. 

ed. ;  see  ante,  p.  106.     It  is  not 

W.C.  M 
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Sale  of  mort- 
gaged pro- 
perty in  action 
for  f ore^ 
closnrei^&c. 


15  &  16  Vict. 
0.  86,  8.  48. 


Meaning  of 
terms. 


The  previous 
law. 


Order  for  sale 
under  Stat. 


Action  respecting  Mortgage, 

25. — (1.)  Any  person  entitled  to  redeem  mortgaged  pro- 
perty {h)  may  haye  a  judgment  or  order  for  sale  instead  of  for 
redemption  in  an  action  brought  by  him  either  for  redemption 
alone,  or  for  sale  alone,  or  for  sale  or  redemption,  in  the  sdter- 
native. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption, 
or  for  sale,  or  for  the  raising  and  payment  in  any  manner  of 
mortgage  money,  the  Court,  on  the  request  of  the  mortgagee,  or 
of  any  person  interested  either  in  the  mortgage  money  or  in  the 
right  of  redemption,  and,  notwithstanding  the  dissent  of  any 
omer  person,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and  without 
allowing  any  time  for  redemption  or  for  payment  of  any  mort- 
gage money,  may,  if  it  thinkis  fit,  direct  a  sale  of  the  mortgaged 
property,  on  such  terms  as  it  thinks  fit,  including,  if  it  tninks 
fit,  the  deposit  in  Court  of  a  reasonable  sum  fixed  by  the  Court, 
to  meet  the  expenses  of  sale  and  to  secure  performance  of  the 
terms. 

(3.)  But,  in  an  action  brought  by  a 'person  interested  in  the 
right  of  redemption  and  seelung  a  sale,  the  Court  may,  on  the 
application  of  any  defendant,  direct  the  plaintiff  to  give  such 
security  for  costs  as  the  Court  thinks  fit,  and  may  give  the  con- 
duct of  the  sale  to  any  defendant,  and  may  give  such  directions 
as  it  thinks  fit,  respecting  the  costs  of  the  defendants  or  any  of 
them. 

(4.  J  In  any  case  within  this  section  the  Court  may,  if  it  thinks 
fit,  du:ect  a  sale  without  previously  determining  the  priorities  of 
incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either  before  or 
after  the  commencement  of  this  Act. 

(6.)  The  enactment  described  in  Part  11.  of  the  Second  Sche- 
dule to  this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

See  sect.  2  (i.,  vi.,  vii.,  xviii.),  ante,  pp.  27 — 29,  as  to 
the  meaning  of  the  terms  property,  tr.orfgage  money, 
mortgagee,  incumbrancers,  the  Court  in  the  above  section. 

Before  this  Act  came  into  operation,  if  a  person  en- 
titled to  redeem  mortgaged  property  brought  an  action 
for  redemption,  he  could  only  claim  and  obtain  a  decree 
for  reconveyance  (i). 

In  a  suit  or  an  action  for  foreclosure  the  Court  had 


(h)  As  to  what  persons  are  en- 
titled to  redeem  mortgaged  pro- 
perty, see  Seton  on  Decrees,  1051 
— 1053,  4th  ed.  ;  Coote  on  Mort- 
gages, 1072,  1076  et  seq.,  4th  ed.  ; 


Fisher  on  Mortgages,  745  et  teq,y 
3rded. 

(»)  M^Lonough  v.  ShewhridgCt  2 
Ball  &  B.  655 ;  Turner,  V.-O., 
Wayne  v.  Hankam^  9  Hare,' 64; 
see  Seton  on  Decrees,  1040, 4th  ed. 
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power,  under  Stat.  15  &  16  Vict.  c.  86,  s.  48,  repealed  16  &  16  Vict. 
by  the  above  section,  to  direct  a  sale  of  the  mortgaged  °'  ®^'  *'  *®' 
property,  instead  of  a  foreclosure,  at  the  request  of  the 
mortgagee^  any  subsequent  incumbrancer,  the  mortgagor, 
or  any  person  claiming  under  them :  but  the  Court  had 
no  power  to  direct  a  sale  at  the  request  of  any  other 
person  than  the  first  mortgagee  without  his  consent, 
unless  the  person  requesting  a  sale  deposited  in  Court 
an  amount  of  money,  to  be  fixed  by  the  Court,  as  secu- 
rity for  the  performance  of  any  terms  which  might  be 
imposed  by  the  Court.  It  was  decided  however  that  the 
Court  would  not  direct  a  sale,  imder  the  power  conferred 
by  Stat.  15  &  16  Vict.  c.  86,  s.  48,  as  of  course  or, 
except  by  consent,  without  some  special  reason  (/i*). 

Before  Stat.  15  &  16  Vict.  c.  86,  s.  48  came  into  The  law  pre- 
operation,  a  legal  mortgagee  of  land,  being  entitled  to  sut  16  &  16 
the  remedy  of  foreclosure  only,  could  not,  as  a  general  ^^^^-  ^'  ^^»  ^• 
rule,  obtain  an  order  of  the  Court  for  the  sale  of  the 
mortgaged  property  (/).     It  is  said  however  that  the 
mortgagee  of  a  reversionary  interest  in  land  (m)  or  of 
an  advowson  («)  was  entitled  to  a  decree  for  sale,  be- 
cause in  general  no  immediate  profits  could  be  obtained 
from  such  property,  if  the  mortgagor  were  foreclosed. 
A  mortgagee  of  chattels  personal  was  entitled  to  a  de- 
cree for  sale  (o).     And  in  the  case  of  the  bankruptcy  of 
the  mortgagor,  a  legal  mortgagee  might  have  obtained 
an  order  for  the  sale  of  the  mortgaged  property  under 
Lord  Eosslyn's  Order  of  the  8th  of  March  1764  (p). 

{k)  Romilly,  M.  R.,  Stoma  y.  Bee  Fisher  on  Mortgages,  508  et 

Holtom,  16  Jur.  1077, 1080 ;  Hurst  seq.,  3rd  ed. ;  Coote  on  Mortgages, 

Y.  ITurst,  16  Beav.  372 ;  Cairns,  992,   993,  4th  ed.  ;   Dav.  Prec. 

C,  Ifeath  V.  Crealock,  L.  R.,  10  Conv.  Vol.  II.  Part  II.  67. 

Ch.  22,  32.     For  the  decisions  (m)  Eowt.  Ft^»rtf«,  1  Qi.  Hep. 

upon  Stat.  16  &  16  Vict.  c.  86,  32. 

s.  48,  see  Seton  on  Decrees,  1046  (n)  Mackcnziev,  Robinson^  3  Aik, 

—1048, 4th  ed. ;  Morgan's  Chan-  559. 

eery  Acts  and  Orders,  195 — 197,  (o)  Wigram,  V.-C,  Dyson  v. 

5th  ed.  Morris,  1  Hare,  422  ;  see  Wayne 

(/)  Wigram,  V.-C,  Tipping  v.  v.  JIanhamf  9  Hare,  62. 

Power,    I   Hare,  406,  408—410.  {p)  See  Ex  parte  Pai/ler,l6YeB, 

For  the  exceptions  to  this  rule,  434. 

m2 
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DiBoration  of        It  will  be  observed  that  the  exercise  of  the  power, 

conferred  bj  the  above  section,  of  ordering  a  sale  at  the 
request  of  a  mortgagee  is  in  the  discretion  of  the  Court. 
This  discretion  will  probably  be  exercised  with  greater 
freedom  than  the  discretion  conferred  bj  Stat.  15  &  16 
Vict.  c.  86,  8.  48  (q).  But  it  is  still  material  to  con- 
sider what  is  the  right  of  a  mortgagee  bringing  an  action 
for  foreclosure.  The  right  of  a  legal  mortgagee  of  land 
of  any  tenure  is,  in  general,  to  have  a  decree  for  fore- 
closure only  (r).  A  legal  mortgagee  of  a  reversionary 
interest  in  land  is  said  to  be  entitled  to  foreclosure  or 
sale,  and  a  legal  mortgagee  of  an  advowson  to  sale 
only  («).  The  right  of  an  equitable  mortgagee  of  land 
of  any  tenure,  whether  by  deed  or  by  deposit  of  title 
deeds,  with  or  without  an  agreement  to  execute  a  legal 
mortgage  or  other  written  memorandimi,  is  to  have  a 
decree  for  foreclosure  {t).  But  in  cases  of  mortgage  by 
deposit  of  title  deeds  with  an  agreement  to  execute 
a  legal  mortgage  the  Court  has  ordered  a  sale  imder 
Stat.  15  &  16  Vict.  c.  86,  s.  48  (m).  It  appears  that 
a  legal  or  an  equitable  mortgagee  of  chattels  personal  is 
entitled  to  a  decree  either  for  foreclosure  or  sale  (x).  But 
a  mere  pledgee  of  chattels  personal  is  entitled  to  a 
decree  for  sale  only  (y). 

Difference  The  difference  between  a  mortgage  and  a  pledge  of 

^rtff«ffe  and  ^^^^^®1®  personal  appears  to  be  this : — ^A  mortgage  of 

a  plMlge  of      chattels  is  a  conditional  transfer  of  the  legal,  as  distin- 

guished  from  the  equitable,  right  of  ownership,  and 


{q)  See  the  decisions  on  sect.  25, 
cited  below. 

(r)  Wigram,  V.-C,  Tipping  v. 
Power,  1  Hare,  406,  408 — 410. 

(•)  Dav.  Free.  Cony.  Vol.  II. 
Part  11.  67,  68. 

(t)  James  v.  Jametf  L.  R.,  16 
Eq.  163 ;  Backhouse  ▼.  Charlton, 
8  Ch.  D.  444  ;  Leet  t.  Fisher,  22 
Gh.  D.  283. 

(t»)  Seton  on  Decrees,  1133,  4th 
ed.  ;   York  Union  Banking  Co.  v. 


Artleg,  11  Ch.  D.  206. 

(x)  Wigram,  V.-C,  Dyson  r. 
Morris,  1  Hare,  422;  Siade  y. 
Bigg,  3  Hare,  35 ;  Wayne  v.  Han-' 
ham,d  Hare,  62  (equitable  mort- 
gage* of  stock  by  deed) ;  General 
Credit  and  Discount  Co.  y.  OUggt 
22  Ch.  D.  649  (mortgage  of  stock 
and  shares  transferred  to  the 
mortgagees) . 

(y)  Carter  y.  Wake,  4  Ch.  D. 
605. 
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upon  default  being  made  in  performance  of  the  condi- 
tion, that  is,  in  payment  of  the  money  due  at  the  time 
appointed,  the  mortgagee  acquires  an  absolute  legal 
right  of  ownership  in  the  chattels  mortgaged,  the 
interest  of  the  mortgagor  therein  becoming  at  the  same 
time  an  equity  of  redemption.  But  a  pledge  of  chattels 
does  not  transfer  the  legal  right  of  ownership  to  the 
pledgee  even  after  default  has  been  made  in  payment 
of  the  money  due  thereon  at  the  time  appointed.  The 
right  of  the  pledgee  is  to  retain  the  chattels  pledged 
as  a  security  for  his  debt,  and  upon  default  being  made 
in  payment  at  the  time  appointed,  to  sell  them  and 
satisfy  what  is  due  to  him,  accoimting  for  the  surplus. 
Subject  to  this  right,  the  legal  right  of  ownership  in  the 
chattels  pledged  remains  in  the  pledgor  (s).  A  mort- 
gage of  personal  chattels  may  be  made  by  an  agreement 
in  writing  without  a  deed  (a).  A  pledge  also  may  be 
accompanied  by  an  agreement  in  writing.  But  the  test 
of  the  nature  of  the  transaction  appears  to  be,  whether 
the  intention  of  the  parties  be  to  transfer  the  legal  right 
of  ownership  or  property  to  the  lender.  If  it  be  so,  the 
transaction  is  a  mortgage ;  if  not,  a  pledge  (6).  It  may 
be  remarked  that  the  deposit  of  title  deeds  of  land  of 
any  tenure  to  secure  a  debt,  operates  as  an  equitable 
mortgage  without  any  written  agreement;  as  land 
cannot  be  the  subject  of  a  pledge.  But  the  deposit  of 
personal  chattels,  or  documents  of  title  thereto— for 
instance,  certificates  of  shares — as  security  for  a  debt 
without  any  written  agreement  operates  as  a  pledge 
only  (c). 

(z)  Walter  v.  Smithy  5  B.  &  A.  {b)  Compare  Reens  v.  Cupper^ 
439;  Franklin  v.  Neate,  13  M.  &  5Bmg.  N.  C.  136;  Flory  Y.Benny, 
"W.  481 ;  Mavgham  t.  Sharpen  17  7  Ex  681,  with  Franklin  y.Neate, 
C.  B.,  N.  S.  443 ;  Carter  v.  Wake,  13  M.  &  W.  481. 
4  Ch.D.  606;  see  per  Holt,  C.J. ,  (r)  Jeasel,  M.  R.,  Carter  v. 
Cogge  v.  Bernard,  Jjord  Raymond,  Wake,  4  Ch.  D.  606  (deposit  of 
916;  1  Smith,  L.  C.  211,  and  the  mortgage  bonds  of  a  railway  corn- 
notes,  pp.  228—230,  8th  ed.  panyT- 

(a)  Flory  y.  Denny,  7  Ex.  681. 
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Since  the  Judicature  Acts  (d)  come  into  operation, 
and  it  became  generally  possible  to  enforce  equitable 
rights — ^that  is,  rights  which  originally  could  only  be 
enforced  in  the  Court  of  Chancery — ^in  any  court  of 
justice,  the  difference  between  a  mortgage  of  chattels 
personal,  transferring  the  legal  right  of  ownership,  and 
a  pledge  has  been  rendered  less  ob\dous.  It  may  sen^e 
to  illustrate  this  difference  to  point  out  that  pledge  was 
strictly  a  legal  contract,  and  that  the  right  of  the 
pledgor  to  get  back  into  his  possession  the  chattels 
pledged  upon  payment  of  his  debt  could  always  be 
enforced  in  a  court  of  law.  For  this  purpose  both  the 
pledgor  (e)  and  his  assignee  (/)  could  maintain  the 
common  law  action  of  trover.  But  after  a  legal  mort- 
gage had  become  absolute  at  law,  the  mortgagor  had 
formerly  no  right  in  the  mortgaged  property  of  which 
a  court  of  law  could  take  notice.  His  only  right 
therein  is  his  equity  of  redemption,  which  formerly 
could  only  be  enforced  in  the  Court  of  Chancery  (g). 

Decisions  The  above  section  is  a  remedial  enactment  and  will  be 

upon  sect.  26.  eonstrued  Uberally  (A). 

The  Court  has  power,  in  any  of  the  actions  men- 
tioned in  the  above  section,  to  make  an  order  for  sale 
Sale  on  inter-  upon  an  interlocutory  application  before  trial ;  and  the 
i^^'u^^  Court  will  exercise  this  power  in  a  fitting  case  (t).  A 
WooiieuY.  mortgagor,  plaintiff  in  an  action  for  redemption,  ob- 
Colman.  tained  an  order  for  sale,  under  the  above  section,  upon 

summons  after  issue  of  writ,  although  the  first  and 
Tenns  im-  second  mortgagees  opposed  a  sale,  the  reserve  price  being 
^^^^  fixed  by  the  judge  at  an  amount  large  enough  to  cover 
Colman.  what  was  due  upon  the  first  and  second  mortgages,  and 

the  plaintiff  being  ordered  to  give  security  for  the  costs 

{d)  Stats.  36  &  37  Viot.  o.  66 ;  W.  481. 

38  &  39  Vict.  0.  77  ;  Wms.  R.  P.  (g)  Wms.  R.  P.  444,  449. 

186,  187.  (A)  C.  A.,  Union  Bank  of  London 

{e)   Walter  y.  Smith,  5  B.  &  A.  y.  Ingram,  20  Ch.  D.  463. 

439.  (0   IFoolleyY.ColmaH,  21  Ch.B. 

(/)  Frankiin  t.  Neate,  13  M.  &  169. 
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of  the  sale.     The  sale  was  ordered  to  take  place  out  of  Sale  out  of 
Court  and  the  proceeds  of  sale  to  be  paid  into  Court.  ^^^' 
The  conduct  of  the  sale  was  given  to  the  plaintiff,  with  Conduct  of 
the  consent  of  the  tliird  and  fourth  mortgagees,  on  the  ^  ®* 
ground  that  the  plaintifP   and  the  third  and  fourth 
mortgagees  were  the  persons  whose  interest  it  was  to 
obtain  the  largest  price  for  the  property  (j). 

The  Court  has  power  imder  the  above  section  to  direct  Sale  at  any 
a  sale  in  a  foreclosure  action  at  any  time  before  the  foredosiure^ 
foreclosure  has  become  absolute  (A).  absolute. 

When  an  equitable  mortgagee  by  deposit  of  deeds  Sale  of  euffi- 
brought  an  action  for  foreclosure,  and  the  mortgagor  amount^r-^^ 
did  not  appear  and  the  second  mortgagee  made  default  tified  due  on 
in  pleading,  and  the  plaintiff  asked  for  an  immediate  mwtgage. 
sale  at  the  trial  of  the  action,  an  order  was  made  that 
an  accoimt  shoidd  be  taken  of  what  was  duo  to  the 
plaintiff  on  his  security,  and  that,  upon  this  amount 
being  certified,   so  much  of  the  mortgaged  property 
should  be  sold  as  would   be  sufficient  to  satisfy  the 
amount  certified  (/). 

In  Ireland,  the  decree  in  foreclosure  suits  is  always  Practice  in 
for  sale :   but  a  sale  cannot  be  decreed  in  a  suit  of 
redemption  (w). 

V.  Statutoby  Mortgage. 

26. — (1.)  A  mortgage  of  freehold  or  leasehold  land  may  be  Formofstatu- 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory  mort-  to'T  mort- 
gage, being  in  the  form  given  in  Part  I.  of  the  Third  Schediile  ^^^? 
to  this  Act,  with  such  vanations  and  additions,  if  any,  as  circum-  scl^edule. 
stances  may  require,  and  the  provisions  of  this  section  shall  apply 
thereto. 

See  sect.  2  (ii.,  vi.),  ante,  pp.  27,  28,  as  to  the  mean-  Meaning  of 
ing  of  the  terms  land,  mortgage  in  the  aboye  enactment.     ™^* 

The  method  of  statutory  mortgage,  transfer  of  mort-  Practice. 

{j)  Woolley  V.  Colman,  21  Ch.  236. 

D.  169.  (m)  M^DoHOugh  v.  Shewbridgey 

{k)   Union  Bank  of  London  v.  2  BaU  &  B.   655,   563 ;  Turner, 

Ingram,  20  Ch.  D.  463.  V.-C,  Wayjnev,  Uanhamy  9  Hare, 

(I)   Wade  V.  WiUon^  22  Ch.  D.  61. 
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gage  fiuid  reconveyance  introduced  by  this  and  the  three 
following  sections  is  not  likely  to  be  used  extensively  in 
practice.  The  form  of  statutory  mortgage  given  in  the 
third  schedule  is  not  much  shorter  than  a  deed  of 
mortgage  in  the  common  form,  when  reliance  is  placed 
on  the  powers  of  sale,  insurance,  &c.  conferred  by  this 
Act  (n).  And,  in  the  opinion  of  the  writer,  it  is  a 
simpler  task  to  settle  a  mortgage  deed  in  the  common 
form  than  to  ascertain  with  imderstanding  whether  the 
statutory  form  has  attained  the  requisite  accuracy  of 
cabalistic  expression  ;  so  that  nothing,  which  ought  "  to 
be  deemed  to  be  included  therein,"  remain  unimplied 
for  lack  of  the  prescribed  Abracadabra. 

(2.)  There  shall  be  deemed  to  be  included,  and  there  shall  by 
virtue  of  this  Act  be  implied,  in  the  mortgage  deed — 

First,  a  coyenant  with  the  mortgagee  by  the  person  expressed 
therein  to  convey  as  mortgagor  to  the  effect  following  (namely) : 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the  mort- 
gagee the  stated  mortgage  money,  with  interest  therwn  in 
me  meantime,  at  the  stated  rate,  and  will  thereafter,  if  aiid 
as  long  as  the  mortgage  money  or  any  part  thereof  remains 
unpaid,  pay  te  the  mortgagee  interest  thereon,  or  on  the 
unpaid  part  thereof,  at  the  stated  rate,  by  equal  half-yearly 
paymente,  the  first  thereof  te  be  made  at  the  end  of  six 
calendar  months  from  the  day  stated  for  payment  of  the 
mortgage  moiiey: 

Secondly,  a  proviso  to  the  effect  following  (namely) : 

That  if  the  mortgagor,  on  the  steted  day,  pays  to  the  mort- 
gagee the  steted  mortgage  money,  with  interest  thereon  in 
tiie  meantime,  at  the  stated  rate,  the  mortgagee  at  any  time 
thereafter,  at  the  request  and  cost  of  the  mortgagor,  shall 
re-convey  the  mortgaged  property  to  the  mort^gor,  or  as 
he  shall  direct. 

See  sect.  2  (v.,  vi.),  ante^  pp.  27,  28,  as  to  the  mean- 
ing of  the  terms  conveyy  mortgage  moneys  mortgagor^ 
mortgagee, 

27. — (1.)  A  transfer  of  a  stetutory  mortgage  may  be  made  by 
a  deed  expressed  to  be  made  by  way  of  statutory  transfer  of 
mortgage,  oeing  in  such  one  of  the  three  forms  (A.)  and  (B.)  and 
(C.)  given  in  Part  II.  of  the  Third  Schedule  to  this  Act  as  may 
be  appro]}riate  to  the  case,  with  such  variations  and  additions,  if 
any,  as  circumstences  may  require,  and  the  provisions  of  tiiis 
section  shall  apply  thereto. 

(«)  See  sect.  19,  ante,  p.  137. 
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(2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the 
benefit  of  the  mortgjage  is  expressed  to  be  transferred,  who,  with 
his  executors,  administrators,  and -assigns,  is  hereafter  in  this 
section  designated  the  transferee,  the  right  to  demand,  sne  for, 
recover,  and  give  receipts  for  the  mortgage  money,  or  the  un- 
paid part  thereof,  and  the  interest  then  due,  if  any,  and  thence- 
forth to  become  due  thereon,  and  the  benefit  of  all  securities  for 
the  same,  and  the  benefit  of  and  the  right  to  sue  on  all  covenants 
with  the  mortgagee,  and  the  right  to  exercise  all  powers  of  the 
mortgagee : 

(ii.)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  ti'ansfereo, 
subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there 
shall  also  be  deemed  to  be  included,  and  there  shall  by  virtue  of 
this  Act  be  implied  therein,  a  covenant  with  the  transferee  by 
the  person  expressed  to  join  therein  as  covenantor  to  the  effect 
following  (namely) :  * 

That  file  covenantor  will,  on  the  next  of  the  days  by  the  mort- 
gage deed  fixed  for  pajinent  of  interest,  pay  to  the  trans- 
feree the  stated  mortgage  money,  or  so  much  thereof  as  then 
remains  unpaid,  with  interest  thereon,  or  on  the  unpaid  part 
thereof,  in  the  meantime,  at  the  rate  stated  in  the  mortgage 
deed ;  and  will  thereafter,  as  long  as  the  mortgage  money, 
or  any  part  thereof,  remains  unpaid,  pay  to  the  transferee 
interest  on  that  sum,  or  the  unpaid  part  thereof,  at  the  same 
rate,  on  the  successive  days  by  the  mortgage  deed  fixed  for 

Saymeut  of  interest. 
If  the  deed  of  transfer  is  made  in  the  form  (C),  it  shall, 
by  virtue  of  this  Act,  operate  not  only  as  a  statutory  transfer  of 
mortage,  but  also  as  a  statutory  mortgage,  and  the  provisions 
of  this  section  shall  have  effect  in  relation  thereto,  accordingly ; 
but  it  shall  not  be  liable  to  any  increased  stamp  duty  by  reason 
only  of  it  being  designated  a  mortgage. 

See  sect.  2  (vi.),  ante^  p.  28,  as  to  the  terms  mortgage j  Meaning  of 
mortgage  money ^  mortgagee  in  the  above  section.  ™^* 

28.  In  a  deed  of  statutory  mortgage,  or  of  statutory  transfer  Implied  cove- 
of  mortgage,  where  more  persons  than  one  are  expressed  to  con-  nants,  joint 
vey  as  mortgagors,  or  to  join  as  covenantors,  the  implied  covenant  and  several, 
on  their  part  ^all  be  deemed  to  be  a  joint  and  several  covenant 
by  tiiem ;  and  where  there  are  more  mortgagees  or  more  trans- 
ferees than  one,  the  implied  covenant  with  them  shall  be  deemed 
to  be  a  covenant  with  them  jointly,  unless  xthe  amount  secured 
is  expressed  to  be  secured  to  them  in  shares  or  distinct  sums,  in 
which  latter  case  the  implied  covenant  with  them  shall  be  deemed 
to  be  a  covenant  with  each  severally  in  respect  of  the  share  or 
distinct  sum  secured  to  him. 

See  sect.  2  (vi.),  ante,  p.  28,  as  to  the  meaning  of  the  Meaning  of 

terms. 
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« 

tonus  mortgage^  mortgagor^  mortgagee  in  the  above  sec- 
tion. 

Form  of  ro-  29.  A  re-conveyance  of  a  statutory  mortgage  may  be  made 

conyeyance  of  by  a  deed  expressed  to  be  made  by  way  of  statutory  re-convey- 
Btatutory  ance  of  mortgage,  being  in  the  form  given  in  Part  III.  of  the 

mortgage  in  Third  Schedule  to  this  Act,  "with  such  variations  and  additions, 
schedule.  if  any^  ^g  circumstances  may  require. 

VI.  Teust  and  Mortgage  Estates  on  Death. 

Devolution  of  80. — (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited 
trust  and  to  the  heir  as  special  occupant,  in -any  tenements  or  heredita- 

mortgage  ments,  corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way 
estates  on  ©f  mortgage,  in  any  person  solely,  the  same  shall,  on  his  death, 
death.  notwithstanding  any  testamentary  disposition,  devolve  to  and 

become  vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a  chattel 
real  vesting  in  them  or  him ;  and  accordingly  all  the  like  powers, 
for  one  only  of  several  joint  personal  representatives,  as  well  as 
for  a  single  personal  representative,  and  for  all  the  personal  re- 
presentatives together,  to  disi>ose  of  and  otherwise  deal  with  the 
same,  shall  belong  to  the  deceased's  personal  representatives  or 
representative  from  time  to  time,  witn  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  equities,  and  obligations,  as  if  the 
same  were  a  chattel  real  vesting  in  them  or  him ;  and,  for  the 
purposes  of  this  section,  the  personal  representatives,  for  the 
time  being,  of  the  deceased,  shall  be  deemed  in  law  his  heirs  and 
assigns,  within  the  meaning  of  all  trusts  and  powers. 

37  &  38  Vict.  (2.)  Section  four  of  the  Vendor  and  Purchaser  Act,  1874,  and 
0.  78.  section  forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby 

38  &  39  Vict,    repealed  (o). 

^'  ^''  (3.)  This  section,  including  the  repeals  therein,  applies  only 

in  cases  of  death  after  the  commencement  of  this  Act  ( jp). 

See  sect.  2  (vi.),  antey  p.  28,  as  to  the  term  mortgage. 

Copyholds.  The  word  tenements  in  the  above  section  includes  copy- 

holds ;  for  in  its  proper  legal  sense  it  denotes  anything 
which  may  be  the  subject  of  any  tenure;  not  of  free 
tenure  only  {q). 

Heredita-  The  word  hereditament  includes  anything  of  what- 

ever nature,  which  will  belong  to  the  heir  upon  intes- 
tacy (r). 


ment. 


The  previous       Before  the  above  section  came  into  operation,  when 
^^-  real  estate  of  inheritance  wa«  vested  in  a  sole  mortgagee, 

(o)  Seean/^,  pp.  16,  17.  (q)  See  2  Black.  Comm.  16,  17, 

(p)  After  the  Slst  Dec.  1881 ;       69  et  scq.  ;  Wms.  R.  P.  14. 
sect.  1,  Bub-sect.  2,  ante^  p.  27.  (r)  2  Black.  Comm.  17. 
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on  his  death  the  legal  estate  passed  to  his  devisee,  if  he 
should  haye  devised  the  same ;  if  not,  it  descended  to  his 
heir  («).  And  when  real  estate  of  inheritance  was 
vested  in  a  sole  trustee,  on  his  death,  the  legal  estate 
passed  to  his  devisee,  if  he  should  have  de\ised  the 
same,  and,  if  not,  descended  to  his  heir  {t) ;  with  these 
exceptions — ^that,  upon  the  death  of  a  bare  trustee 
between  the  7th  August  1874  and  the  31st  December 
1875,  any  corporeal  or  incorporeal  hereditament,  of 
which  he  was  seised  in  fee  simple,  vested  in  his  legal 
personal  representative  (ii) ;  and  that,  upon  the  death  of 
a  bare  trustee  intestate  between  the  1st  January  1876 
and  the  31st  December  1881,  any  corporeal  or  incor- 
poreal hereditament,  of  which  he  was  seised  in  fee 
simple,  vested  in  his  legal  personal  representative  {x). 

Before  the  commencement  of  this  Act,  it  was  the  The  previous 
practice  to  insert  in  every  will  a   specific  devise   of  P™^*^^* 
estates  vested  in  the  testator  as  trustee  or  mortgagee. 
This  devise  wasusually  to  the  persons  who  were  appointed 
executors  (y).     When  a  will  contained  no  specific  devise 
of  estates  subject  to  a  trust  or  mortgage,  the  question  Question  of 
frequently  arose,  whether  such  estates  passed  under  a  ^^  ^tSS*' 
general  devise  of  all  the  testator's  real  estate.     The  rule  passing  under 
was,  that  estates  vested  in  a  testator  as  trustee  or  mort-  devise, 
gagee  passed  under  a  general  devise  of  all  his  real 
estate,  imless  a  contrary  intention  could  be  collected 
from  the   expressions  used  in  the  will,  or  from  the 
objects  of  the  de^-ise  (»). 

In  cases  governed  by  the  above  section  it  is  thought  Effect  of  sect. 

30  as  to  gene- 

(»)  A,'G.  T.  Meyriek,  2  Ves.  (w)  Stat.  37  &  38  Vict.  o.  78, 

sen.  44 ;  1  Jann.  WiUs,  689,  690,  b.  6  ;  see  antey  p.  17. 

4th  ed. ;  see  Wms.  R.  P.  188,  (x)  Stat.  38  &  39  Vict.  o.  87, 

450.  8.  48;  ante,  p.  17. 

(0  Doe  d.  Reade  v.  Heade,  8  T.  (y)  Dav.  Prec.  Conv.  Vol.  IV. 

R.  118;  Be  Morton  and  Jlalleit,  9,  58,  4  th  ed. 

15  Ch.  D.  143  ;  Lewin  on  Trusts,  {z)  Lord  Brayhroke  v.  Inskip,  8 

Ch.  XII.  s.  2,  196,  198,  6th  ed. ;  Ves.  417 ;  1  Jarm.  Wills,  693  et 

Wms.  R.  P.  183.  Mq,y  4th  ed. 
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Ite  Burtt, 
1  Drew.  319. 


that  the  question  of  estates  subject  to  a  trust  or  mort- 
gage passing  under  a  general  devise  of  real  estate 
cannot  arise.  But  it  is  not  easy  to  see  what  would  be 
the  e£Fect  of  a  specific  devise  of  estates  subject  to  a 
trust  or  mortgage  in  cases  governed  by  sect.  30.  For 
the  power  of  devising  real  estate  subject  to  a  trust  or 
mortgage  is  not  expressly  taken  away  thereby ;  but  it  is 
in  effect  enacted  that  real  estate  vested  in  a  sole  trustee 
or  mortgagee  shaU,  on  his  death,  notwithstanding  any 
testamentary  disposition,  vest  in  his  personal  represen- 
tives,  in  like  manner  as  if  the  same  icere  a  chattel  real 
vesting  in  them.  Now  when  a  man  dies  possessed  of  a 
chattel  real,  it  vests  in  his  legal  personal  representatives 
by  Tirtue  of  their  office,  notwithstanding  that  he  may 
have  bequeathed  it  specifically  (a).  But  if  a  chattel 
real  be  specifically  bequeathed,  it  will  vest  in  the  specific 
legatee  upon  the  assent  of  the  personal  representatives 
being  given  to  the  bequest  (b).  And  the  assent  of  the 
personal  representatives  is  all  that  is  requisite  to  vest 
the  legal  interest  in  the  chattel  real  in  the  specific 
legatee,  who  then  takes  by  virtue  of  the  bequest,  and 
there  is  no  occasion  for  the  personal  representatives  to 
make  any  conveyance  of  their  estate  to  the  specific 
legatee  (6).  It  appears  also  that,  if  a  man  be  possessed 
of  a  chattel  real  upon  trust,  he  may  devise  his  estate 
therein  to  persons  other  than  his  executors  (rf).  And  in 
one  such  case  it  was  held  that  the  executors  could  not 
disregard  the  specific  devise  and  execute  the  trusts  them- 
selves, although  the  chattel  real  vested  in  them  in  the 
first  instance  by  virtue  of  their  office,  and  they  would 
otherwise  have  been  the  proper  persons  to  execute  the 
trust.  The  case  was  this.  Leaseholds  were  vested  in 
two  trustees,  their  executors  and  administrators  (without 
further  words)  upon  certain  trusts.     The  survivor  of  the 


(a)  1  WmB.  Exors.  679,  7th  ed. ; 
Wme.  P.  P.  381. 

(b)  Doe  d.  Lord  Saye  and  Sele  t. 
Ouy^  3  Eaat,  120 ;  2>otf d.  Mahberlejf 


V.  MabberUy,  6  C.  &  P.  126. 

(rf)  See  Stat.  7  WiU.  4  &  1  Vict, 
o.  26,  8.  3;  Lewin  on  Trusts,  198, 
6th  ed. 
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two  trustees  devised  his  estate  in  the  leaseholds  to  A. 
and  B.  upon  the  -same  trusts  and  appointed  A.,  B.  and 
another  person  his  executors.  It  was  decided  that 
neither  the  devisees  of  the  trust  estate  nor  the  executors 
could  exercise  tte  trusts ;  and  that  since  by  the  bequest 
the  testator  had  taken  the  legal  estate  from  those 
persons  who  ought  otherwise  to  have  been  the  trustees, 
the  appointment  of  new  trustees  was  requisite  (e).  If 
this  decision  be  correct,  it  appears  that,  if  a  sole  trustee 
or  mortgagee  of  real  estate  devise  the  same  to  some 
person  other  than  his  executor,  and  die  after  the  com- 
mencement of  this  Act,  doubta  may  be  raised  whether 
the  estate  can  be  dealt  with  by  the  executor  alone  with- 
out regard  to  the  specific  devise  thereof.  In  view  of  the 
peculiar  language  of  the  above  section,  the  decision 
quoted  does  not  favour  the  assumption  that,  in  such  a 
case,  the  specific  devise  is  entirely  nugatory  and  may  be 
altogether  disregarded. 

The  proper  course,  in  drawing  a  will,  appears  now  to  The  present 
be  to  omit  any  specific  devise  of  estates  vested  in  the         ^^' 
testator  as  trustee  or  mortgagee,  and  to  leave  the  devo- 
lution of  such  estates  entirely  to  the  operation  of  sect.  30. 
The  difficult  question,  which  has  just  been  discussed, 
cannot  then  arise. 

It  will  be  observed  that  the  personal  representatives  Peraonal  re- 
of  a  Bole  trustee  or  mortgagee  are.  for  the  purposes  of  ^'T^^lk 
sect.  30,  to  be  "  deemed  in  law  "  his  heirs  and  assigns,  m  law']  heirs 
within  the  meaniug  of  all  trusts  and  powers.      The 
efEect  of  this  is  that  the  personal  representatives  of  a 
sole  trustee  are  competent  to  execute  the  trust,  when  the 
estate  devolves  to  them  under  sect.  30,  in  any  case  in 
which,  under  the  previous  law,  the  heir  would  have  been 
competent  to  execute  the  trust,  if  the  estate  had  de- 
scended to  him  (/).     When  the  devolution  of  a  trust 

{«)  Be   Burn,    1    Drew.    319,  (/)  See  Be  Morton  and  Ilallett, 

Kindereley,  V.-C.  15  Ch.  D.  143. 
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Zysaght  v. 
£dtpardtf  2 
Ch.  D.  499. 


estate  is  left  entirely  to  the  operation  of  sect.  30,  the 
question  cannot  arise,  whether  the  devisee  of  a  sole 
trustee  can  execute  a  trust,  when  an  estate  has  been 
vested  in  a  trustee  and  his  heirs  (without  further  words) 
upon  specified  trusts,  and  the  trustee  has  devised  the 
estate  subject  to  the  trust.  This  question  is  mentioned 
because  it  arose  on  divers  occasions  under  the  previous 
law,  and  was  the  subject  of  conflicting  decisions  and 
opinions  (g). 

It  T^ill  be  seen  from  what  has  been  said  above  that, 
having  regard  to  the  wording  of  sect.  30  and  the  case 
of  Re  Bitrtt  (A),  a  difficult,  question  may  arise  as  to 
what  persons  are  competent  to  execute  a  trust,  when  a 
testator  has  devised  real  estate  vested  in  hiTn  as  trustee 
to  persons  other  than  his  executors,  and  died  since  sect.  30 
came  into  operation. 

The  following  important  question  arises  with  regard 
to  the  above  section: — When  a  man,  entitled  to  real 
estate  of  inheritance,  contracts  to  sell  the  same  and 
dies  before  the  contract  is  completed,  does  that  estate 
vest  in  his  personal  representatives  by  virtue  of  the 
above  section  ?  This  must  be  determined  by  consider- 
ing how  far  real  estate  contracted  to  be  sold  can  be  said 
to  be  vested  in  the  vendor  "  upon  any  trust."  A  vendor 
is  said  to  be  a  constructive  trustee  of  the  estate  for  the 
purchaser  from  the  moment  the  contract  is  entered 
into  (/).  But  a  contract  for  the  sale  of  land  is  not  fully 
binding,  until  a  good  title  has  been  shown  (A).  Until 
then,  the  vendor  is  only  a  trustee  conditionally ;  as,  if 
the  title  should  not  be  good,  he  will  be  no  longer  a 
trustee,  but  will  resume  his  beneficial  interest  (/).  When 
a  vendor  died  after  the  purchaser  had  accepted  the  title, 


(^)  See  OthoTM  to  Sowlett,  13 
Ch.  D.  774,  and  the  cases  therein 
cited ;  and  Jie  Morton  and  Mallett, 
16  Ch.  D.  143. 

(h)  1  Drew.  319. 


(«)  Lysaght  y.  JSdwards,  2  Ch. 
D.  499,  610,  Jessel,  M.  R. :  Wma. 
R.  P.  171. 

(k)  8.  a,  2  Ch.  D.  607. 

(0  S.  C,y  2  Ch.  D.  617. 
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it  was  held  that  the  vendor's  estate  passed  under  a 
devise  of  "  all  real  estate  which  at  his  death  should  be 
vested  in  him  as  trustee  "('w).  It  would  seem  therefore 
that,  in  a  similar  case,  and,  a  fortiori,  if  the  purchase- 
money  should  have  been  paid(«),  the  estate  of  the 
vendor  will  pass  upon  his  death  to  his  personal  repre- 
sentatives by  virtue  of  sect.  30. 

It  may  be  doubted  however  whether  sect.  30  affects 
the  estate  of  a  vendor  who  dies  before  the  contract  has 
become  fully  binding  in  consequence  of  his  having 
shown  a  good  title.  It  is  true  that  the  vendor  is  said 
to  be  a  constructive  trustee  from  the  moment  the  contract 
is  entered  into  (o),  and  that  sect.  30  applies  to  estates 
vested  in  a  person  upon  ant/  trust.  But,  as  we  have 
seen  (/?),  the  vendor  is  only  a  trustee  upon  the  condition 
that  a  good  title  be  made.  If  he  die,  after  a  contract 
for  sale  has  been  entered  into  but  before  the  title  has 
been  investigated,  and  it  be  aftei-wards  found  that  a 
good  title  cannot  be  made,  there  is  no  conversion  of  the 
land  contracted  to  be  sold  into  the  personal  estate  of  the 
vendor,  and  his  heir  or  de^isee  will  be  entitled  to  hold 
the  land  beneficially  (q).  If,  in  such  a  case  as  this,  the 
legal  estate  passes  to  the  vendor's  personal  representa- 
tives by  virtue  of  the  above  section,  it  must  be  because 
the  land  is  vested  in  the  vendor  upon  a  trust  within  the 
meaning  of  that  enactment.  But  the  heir  or  de^-isee  is 
held  to  be  entitled  in  such  a  case  on  the  ground  that 
there  has  been  no  valid  contract,  of  which  specific  per- 
formance could  be  enforced,  and  therefore  no  conversion; 
that  is,  that  the  land  has  been  all  along  the  real  estate 
of  the  vendor  (r).  Moreover  the  heir  or  devisee  of  a 
deceased  vendor  was  not,  as  we  have  seen  before  (s),  held 

{m)  S.  C,  2  Ch.  D.  499,  500,  {p)  Ante,  p.  174. 

602.  {q)  Sugd.  V.  &  P.  193;  Lytaght 

{n)  S.  C,  2  Ch.  D.   616 ;   Be  y.  Edxcardt,  2  Ch.  D.  499,  617. 
Cuming,  L.   R.,   6  Ch.  72 ;   see  (r)  Sugd.  V.  &  P.   191,  193; 

ante,  pp.  56,  67.  Lysaght  v.  Edicards,  2  Ch.  D.  499, 

(o)  Lyeaght  y.  Edwarde,  2  Ch.  507. 
D.  499,  610.  W  Ante,  p.  66. 


ire  Stat.  44  (Sc  45  Vict.  c.  41. 

to  be  a  trustee  within  the  msaniiig  of  the  Trustee  Act 
1850  (^),  unless  at  least  the  contract  had  been  esta- 
blished as  fully  binding,  so  as  to  cause  conversion  of  the 
estate,  notwithstanding  that  in  that  Act  the  meaning  of 
the  word  "  trustee "  is  expressly  extended  to  cases  of 
implied  and  constructive  trusts  and  when  the  trustee  has 
some  beneficial  estate  or  interest  in  the  subject  of  the 
trust  (w). 

The  sound  view  then  would  seem  to  be  that,  when 
the  vendor  dies  before  the  contract  has  become  fully 
binding,  that  is,  before  a  good  title  has  been  shown  (r), 
the  land  contracted  to  be  sold  is  not,  at  his  death, 
"  vested  in  him  upon  any  trust "  within  the  meaning  of 
the  above  section,  so  as  to  cause  his  estate  therein  to  pass 
to  his  personal  representatives. 
Sect.  4  con-  Sect.  4  of  this  Act  {x)  appears  to  confirm  the  view 
cifn^tSii  expressed  above  of  the  effect  of  sect.  30.  For  if  the 
with  sect.  30.  vendor's  estate  in  land  contracted  to  be  sold  passes  in  all 
cases  to  his  personal  representatives  upon  his  death, 
what  object  is  there  in  the  4th  section  ?  And  how 
could  sect.  4  ever  come  into  operation,  since  the  power 
conferred  thereby  is  to  arise  "  where  at  the  death  of  any 
person  there  is  subsisting  a  contract  for  sole  enforceable 
against  his  heir  or  devisee  .^" 

VII. — Teustees  and  Executors. 

Appointment  31.— (1.)  Where  a  trustee,  either  original  or  substituted,  and 
of  new  tnia-  "whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  remains 
tees,  vesting  out  of  the  U  nited  Kingdom  for  more  than  twelve  months,  or 
of  trust  desires  to  be  discharged  from  the  trusts  or  powers  reposed  in  or 

property,  &c.  conferred  on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is 
incapable  of  acting  therein,  then  the  person  or  persons  nomi- 
nated for  this  purpose  by  the  instrument,  if  any,  creating  the 
trust,  or  if  there  is  no  such  person,  or  no  such  person  able  and 
willing  to  act,  then  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  or  the  personal  representatives  of  the 
last  surviring  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or  trustees  in  the 

(0  Stat.  13  &  14  Vict.  c.  60.  (r)  See  ante,  p.  174. 

(m)  See  sect.  2.  (x)  AnU,  p.  64. 
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place  of  the  trustee  dead,  remaining  out  of  the  United  King- 
dom, desiring  to  be  discharged,  refusing  or  being  unfit,  or  being 
incapable,  as  aforesaid. 

Before  the  above  enactment  came  into  operation,  it  The  previous 
was  usual,  in  drawing  settlements,  wills  and  other  in-  p^ctice. 
Btruments  creating  a  trust,  to  rely  upon  the  power  of 
appointing  new  trustees  confen*ed  by  "Lord  Cran- 
worth's  Act, "  Stat.  23  &  24  Vict.  c.  145,  s.  27  {i/), 
which  is  now  repealed  (z).  Sect.  27  of  Lord  Cranworth's 
Act  was  similar  in  effect  to  the  above  enactment,  with  the 
exception  that  the  event  of  a  trustee  remaining  out  of 
the  United  Kingdom  was  not  provided  for  thereby;  and 
that  it  only  applied  to  deeds,  wills,  codicils  or  other  in- 
struments executed  after  the  passing  of  the  Act — the 
28th  of  August  18G0 — and  to  mils  and  codicils  con- 
firmed or  revived  by  a  codicil  executed  after  that  date  (a). 
Before  the  passing  of  Lord  Cranworth's  Act  it  was  the 
practice  to  insert  in  every  instrument  creating  a  trust  an 
express  power  for  the  appointment  of  new  trustees,  exer- 
cisable, according  to  the  best  form,  in  case  any  trustee 
should  die,  be  abroad  for  twelve  calendar  months,  desire 
to  be  discharged  from,  or  refuse  or  become  incapable  to 
act  in  the  trusts  (b).  If  an  instrument,  to  which  the 
provisions  of  Lord  Cranworth's  Act  did  not  apply,  con- 
tained no  power  of  appointing  new  trustees,  it  was 
necessary  to  apply  to  the  Court  of  Chancery  to  appoint 
new  trustees;  unless  all  the  cestuis  que  trmtent  hapjiened 
to  be  suijurk,  when  it  was  possible  for  them  to  appoint 
new  trustees  themselves,  if  they  all  concurred  (r).  In 
some  instances  a  private  Act  of  Parliament  had  to  be 
obtained  in  order  to  effect  the  desired  appointment  {d). 

The  jurisdiction  of  the  Court  of  Chancery  to  appoint  Appointment 

of  new  trus- 

(y)  Dav.  Preo.  Conv.  Vol.  III.  ed.  ;  Dav.  Prec.  Conv.  Vol.  III. 

228,  720,  721,  3rd  ed. ;  Vol.  IV.  228,  721,  3rd  ed. ;  Wma.  R.  P. 

8,  605,  4th  ed.  181. 

(b)  By  sect.  71,  below.  (c)  See  Lewin  on  Trusts,  Ch. 

(a)  Stat.  23  &  24  Vict.  c.  145,  XXIV.,  XXVIII. 
1.  34.  {d)  See  Lcwin  on  Trusts,  633, 

{b)  Lewin  on  Trusts,  535,  6th  n.  (1),  6th  ed. 

W.C.  N 
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actment  in  the  absence  of  special  provision  (/).  In  the 
case  of  marriage  settlements  of  personal  estate  upon  the 
usual  trusts,  the  practice  has  heen  to  give  the  power  of 
appointing  new  trustees  in  the  first  instance  to  the  hus- 
band and  wife  during  their  joint  lives  and,  after  the 
death  of  either,  to  the  survivor  during  liis  or  her  life  (w). 
In  such  instruments  therefore  it  is  proper  to  nominate 
the  husband  and  wife  and  the  survivor  to  exercise  the 
powers  conferred  by  the  above  enactment. 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  obli- 
gatory to  appoint  more  than  one  new  trustee,  whore  only  one 
trustee  was  originally  appointed,  or  to  fill  up  the  original  num- 
ber of  trustees,  where  more  than  two  trustees  were  originally 
appointed ;  but,  except  where  onljr  one  trustee  was  originally 
appointed,  a  trustee  shall  not  be  discharged  under  this  section 
from  his  ^st  unless  there  will  be  at  least  two  trustees  to  i)erf orm 
the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or 
thing  requisite  for  vesting  the  trust  property ,  or  any  part  thereof, 
jointly  in  the  persons  who  are  the  trustees,  shall  be  executed  or 
done. 

See  sect.  34,  posi. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after 
all  the  trust  property  becomes  by  law,  or  by  assurance,  or  other- 
wise, vested  in  him,  shall  have  the  eame  powers,  authorities 
and  discretions,  and  may  in  all  respects  act,  as  if  ho  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

See  sect.  2  (xiii.),  ante,  p.  28,  as  to  the  word  instrU' 
menf. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who  is 
dead  include  the  case  of  a  person  nominated  trustee  in  a  will  but 
dying  before  the  testator ;  and  those  relative  to  a  continuing 
trustee  include  a  refusing  or  retiring  trustee,  if  willing  to  act  in 
the  execution  of  the  provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrarv  inten- 
tion IB  not  expressed  in  the  instrument,  if  any,  creating  tne  trust, 

(0  Dav.  Prec.  Conr.  Vol.  IV.  (m)  Dav.  Prec.  Conv.  Vol.  III. 

8,  56,  4th  ed.  229,  720,  3rd  ed.     See  p.  628  as 

to  flettlements  of  real  estate. 
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(8.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

82. — (1.)  Where  there  are  more  than  two  trustees,  if  one  of 
them  by  deed  declares  that  he  is  desirous  of  being  discharged 
from  the  trust,  and  if  his  co-trustees  and  such  other  person,  if 
any,  as  is  empowered  to  appoint  trustees,  by  deed  consent  to  the 
discharge  of  the  trustee,  and  to  the  vesting  in  the  co-trustees 
alone  of  the  trust  property,  then  the  trustee  desirous  of  being 
discharged  shall  be  deemed  to  have  retired  from  the  trust,  and 
shall,  by  the  deed,  be  discharged  therefrom  under  this  Act,  with- 
out any  new  trustee  being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 

Sroperty  in  the  continuing  trustees  alone  shall  be  executed  or 
one. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion IS  not  expressed  m  the  instrument,  if  any,  creating  the  trusty 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and 
to  any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

See  sect.  2  (i.,  xiii.),  anie,  pp.  27,  28,  as  to  the  words 
property,  instrument. 

See  sect.  34,  sub-sect.  2,  post,  as  to  vesting  the  trust 
property  in  the  continuing  trustees. 

Before  the  above  section  came  into  operation,  a  trustee 
could  only  be  discharged  from  a  trust,  which  he  had  ac- 
cepted, (I)  if  all  the  cestuis  que  trust  were  sui  juris  and 
concurred  in  releasing  him,  (2)  by  a  valid  exei^cise  of  an 
express  or  statutory  power  to  appoint  a  new  trustee  in 
his  place  ;  (3)  by  the  authority  of  the  Court  (w).  It  was 
not  the  practice  to  insert  any  provisions,  similar  to  those 
of  the  above  section,  in  instruments  creating  a  trust. 
The  mode  of  retirement  of  trustees  introduced  by  the 
above  section  is  therefore  entirely  new. 

83. — (1.)  Every  trustee  appointed  by  the  Court  of  Chancery, 
or  by  the  Chancery  Division  of  the  Court,  or  by  any  other  court 


(w)  Lewin  on  Tru8t8,  Cli.  XXTV. ;  see  ante^  pp.  177,  178. 
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of  competent  jurisdiction  (o),  shall,  as  well  before  as  after  the  appointed  by 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  Court, 
vested  in  nim,  have  the  same  powers,  authorities  and  discretions, 
and  may  in  all  respects  act,  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust. 

(2.)  This  section  applies  to  appointments  made  either  before  or 
after  the  commencement  of  this  Act. 

See  sect.  2  (i.,  xiii.,  xviii.),  anle,  pp.  27 — 29,  as  to  the  Meaning  of 
meaning  of  the  terms  properff/,  instrument,  the  Court  in  *®™"- 
the  above  section. 

Sect.  27  of  "  Lord  Cranwoi-tli's  Act/'  stat.  23  &  24  The  previous 
Vict.  c.  145,  now  repealed  (/?),  contained  a  provision 
similar  in  effect  to  the  above  section.  Before  Lord 
Cranworth's  Act  was  passed,  new  trustees  appointed  by 
the  Court,  and  not  by  ^-irtue  of  an  express  power  to 
appoint  new  trustees  {q),  could  not,  as  a  general  rule, 
exercise  arbitrary  or  special  discretionary  powers  con- 
ferred upon  the  original  trustees  (r),  unless  such  powers 
should  have  been  expressly  {s)  or  impliedly  (t)  extended 
to  the  trustees  for  the  time  being  («). 

34. — (1.)  Where  a  deed  by  which  a  now  tnistco  is  appointed  Vesting  of 
to  perform  any  trust  contains  a  declaration  by  the  appointor  to  ^ruat  property 
the  effect  that  any  estate  or  interest  in  any  land  subject  to  the  ^^  °?^  ?^ 
trust,  or  in  any  chattel  so  subject,  or  the  right  to  recover  and  f^^^^^f^^"*^ 
receive  any  debt  or  other  thing  in  action  so  subject,  shall  vest  in  ^^     ** 
the  persons  who  by  virtue  of  the  deed  become  and  are  the  trustees 
for  performing  the  trust,  that  declai*ation  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  those  persons,  as 
joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate,  in- 
terest, or  right. 

See  sect.  2  (ii.),  ante,  p.  27,  as  to  the  word  land. 

Wlien  a  new  trustee  is  appointed,  the  legal  owTiership  The  previous 
of  any  property  subject  to  the  trust,  or  the  legal  right  to  ^^^ 
recover  the  same,  must  be  transferred  to  the  persons, 
who  will  be  the  trustees  after  the  appointment  has  been 

(o)  See  antCf  p.  178.  457. 

(p)  By  sect.  71,  below.  («)  Bartley  v.  Bartleij,  3  Drew. 

\q)  Seean/t;,  p.  177.  384. 

(r)  Cottenham,  C,  Fordyee  v.  it)  Byam  y.  Byatrtf  IdBesLV.  bS, 

Bridget,  2  Phill.  497,  510 ;  JV>tc-  («)  Lewin  on  Trusts,  607,  6th 

man  v.    Warner,   1  Sim.,  N.  S.  ed. ;  Sugd.  Pow.  888,  8th  ed. 
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mode ;  that  is,  to  the  new  trustee  and  the  continuing 
trustees,  if  any.  Before  the  above  enactment  came  into 
operation,  in  order  to  effect  this  object,  it  was  necessary 
for  the  persons,  who  were  trustees  when  the  appoint- 
ment was  made,  to  execute  a  conveyance  of  any  real 
estate  subject  to  the  trust  and  to  assign  any  personal 
estate  subject  to  the  trust  to  the  now  trustee  and  the 
continuing  trustees  (r).  Actual  conveyance  by  a  trustee 
of  his  interest  in  the  trust  property  could  only  be  dis- 
Vestmgorder.  pensed  with  in  the  cases  in  which  an  order  of  the  Court 
could  be  obtained  imder  the  Trustee  Act  1850  (:r),  vest- 
ing the  interest  of  a  trustee  in  any  land,  stock  or  chose  en 
action  subject  to  the  trust  in  the  future  trustee.  Such 
an  order  might  be  made  if  a  trustee  were  Ixmatic  (y),  on 
infant  (s),  out  of  the  jurisdiction  or  not  to  be  found  («), 
or  neglected  or  refused  to  execute  a  proper  conveyance 
twenty-eight  days  after  demand  (6) ;  if  it  were  unknown 
whether  a  trustee  were  alive  or  dead  {c) ;  and  in  one  or 
two  other  cases  {d). 

Conditions  It  will  be  observed  that  the  declaration  described  in 

required  by     ^]^g  above  enactment  must  be  contained  in  the  deed  of 

■ec*'  34.  .  n     1  Til 

appomtment  of  the  new  trustee.  It  must  be  made  by 
the  appointor,  who,  as  we  have  seen  (^),  is  not  necessarily 
one  of  the  old  trustees.  If  the  power  of  appointing 
new  trustees  is  vested  in  more  than  one  person,  the 
declaration  should,  of  course,  be  made  by  all  of  them. 
And  the  declaration  must  be  that  the  property  specified 
shall  vest  in  the  persons  who  by  virtue  of  the  deed 
become  and  are  the  trustees  for  performing  the  trust ; 

(f?)  SeeLewinonTnwts,  537—  («)  Stat.  13  &  14  Vict.  c.  60, 

639,  6th  ed. ;  Dav.  Prec.  Conv.  ss.  9—12,  22. 

611  ei  teg.,  4th  ed.  {b)  Stats.  13  &  14  Vict.  o.  60, 

(x)  Stat.  13  &  14  Vict.  c.  60,  bs.  23,  24;   15  &  16  Vict.  c.  55, 

amended  hj  stat.  15  &  16  Vict.  b.  2. 

c.  65.  (c)  Stat.  13  &  14  Vict.  o.  60, 

(y)  Sects.  3—5.  ss.  14,  22. 

(z)  Sects.  7,  S ;  stat.  15  &  16  (d)  See  scots.  6,  13,  15,  16,  25. 

Vict.  c.  65,  8.  3.  (e)  Ante,  pp.  178,  179. 
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that  is,  in  the  new  trustee  or  trustees  and  the  continuing 
trustee  or  trustees,  if  there  be  any. 

It  will  generally  be  convenient,  upon  the  appoint-  The  present 
ment  of  a  new  trustee,  to  make  use  of  the  above  ^""^  ^' 
enactment  in  order  to  transfer  chattels,  debts  and  other 
choses  en  action  subject  to  the  trust ;  as  it  has  been  usual 
to  assign  such  property  by  the  deed  of  appointment  (/). 
With  regard  to  real  estate,  the  above  enactment  may  bo 
conveniently  employed  in  any  case  in  which  there  is  no 
objection  to  handing  over  the  deed  of  appointment  of  a 
new  trustee,  as  a  title  deed,  upon  a  purchase.  For 
instance,  when  real  estate  has  been  conveyed  to  trustees 
upon  trust  for  sale  by  a  deed  of  even  date  with  a  mar- 
riage settlement  declaring  the  trusts  of  the  proceeds  of 
sale  (g),  and  a  new  trustee  of  the  deed  of  conveyance 
upon  trust  for  sale  is  appointed,  the  real  estate  may  bo 
vested  in  the  future  trustees  by  means  of  the  above 
enactment.  For,  upon  a  sale,  the  deed  containing  the 
appointment  of  the  new  trustee  and  the  declaration 
under  the  above  enactment  can  be  delivered  to  the  pur- 
chaser without  any  inconvenience  ;  as  it  is  only  necessary 
to  retain  the  settlement,  which  deals  with  the  purchase- 
money.  On  the  other  hand,  when  real  estate  has  been 
purchased  with  money  comprised  in  a  settlement  of 
personal  estate,  under  a  power  to  invest  in  the  purchase 
of  real  estate  to  be  held  on  trust  for  sale,  and  conveyed 
to  the  trustees  of  the  settlement,  it  has  been  usual,  upon 
an  appointment  of  new  trustees  of  the  settlement,  to 
convey  the  real  estate  to  the  future  trustees  by  a  sepa- 
rate deed.  For  the  deed  of  appointment  of  new  trustees 
of  the  settlement  could  not  be  handed  over  to  a  pur- 
chaser of  the  real  estate,  and  it  would  have  been 
inconvenient  therefore  that  it  should  contain  the  con- 

(/)  See  Bav.  Preo.  Cony.  Vol.         iff)  See   Williams   on   Settle- 
IV.  661,  657,  4th  ed.  ments,  123—127. 
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veyance  (A).  In  Bucli  a  case  as  this,  it  will  still  be  gene- 
rally convenient  to  adopt  the  old  plan  of  a  conveyance 
from  tlio  former  to  the  future  trustees  by  a  separate 
deed,  reciting  the  appointment  of  the  new  trustees. 
Such  a  deed  can  be  handed  over  to  the  purchaser  on  a 
sale ;  while  the  trustees  will  retain  the  deed  of  appoint- 
ment of  new  trustees,  which  will  also  be  a  title  deed, 
and  give  an  acknowledgment  of  right  to  production 
thereof  (t). 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged 
under  this  Act  contains  such  a  declaration  as  is  in  this  section 
mentioned  bjr  tiie  retiring  and  continuing  trustees,  and  by  the 
other  person,  if  any,  empowered  to  appoint  trustees,  that  declara- 
tion shall,  "without  any  conveyance  or  assignment,  operate  to 
vest  in  the  continuing  trustees  alone,  as  joint  tenants,  and  for 
the  piuposes  of  the  trust,  the  estate,  interest,  or  right  to  which 
the  declaration  relates. 

See  sect.  32,  ante,  p.  180,  as  to  the  retirement  of  a 
trustee,  when  no  new  trustee  is  appointed  in  his  place. 

It  will  be  observed  that  the  declaration  required  by 
the  above  enactment  must  be  made  by  the  retiring  and 
continuing  trustees  and  by  any  other  person  or  persons 
empowered  to  appoint  trustees  (A*).  In  this  respect  it 
differs  from  the  declaration  described  in  sub-s.  1  (/). 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest 
in  copyhold  or  customary  land,  or  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  such 
share,  stock,  annuity,  or  property  as  is  only  transferable  in 
books  kept  by  a  company  or  other  body,  or  in  manner  pre- 
scribed by  or  under  Act  of  Parliament. 

See  sect.  2  (i.,  ii.,  vi.),  ante,  pp.  27,  28,  as  to  the  words 
property,  land,  mortgage, 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry, 
the  person  or  persons  making  the  declaration  shall  be  deemed 


^^ 


\^^\  ^\  ^r-7°^-  (*)  ^  ""«.  PP-  178.  179. 

,'l^?„t"°^  i'^l. *,*  «^-  (')  S-  -".  PP-  181-183. 


(0  See  ante^  pp.  94—103. 
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the  conyeying  party  or  parties,  and  the  conveyance  shall  be 
deemed  to  be  made  by  him  or  them  under  a  power  conferred  by 
this  Act. 

"We  have  seen  that  the  declaratioii  described  in  sub- 
sect.  1  must  be  made  by  the  person  or  persons  in  whom 
the  power  to  appoint  new  trustees  is  vested,  and  that 
this  power  is  not  necessarily  vested  in  the  trustees  (;«). 
In  consequence  of  the  above  enactment,  i^  becomes 
necessary,  upon  the  purchase  of  land,  lying  in  a  register 
coimty  («),  which  has  been  suhject  to  any  trust,  to  search 
the  register  against  the  name  of  any  person  empowered 
to  appoint  new  trustees,  as  well  as  against  the  names  of 
the  trustees  (o). 

(5.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act. 

That  is,  after  the  31st  of  December  1881  {p), 

86. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of  pro-  Power  for 
perty  is  vested  in  trustees,  they  may  sell  or  concur  with  any  trustees  for 
other  person  in  selling  all  or  any  part  of  the  property,  either  sale  to  sell  by 
subject  to  prior  charges  or  not,  and  either  together  or  in  lots,  by  auction,  &c. 

Sublic  auction  or  by  private  contract,  subject  to  any  such  con- 
itions  respecting  title  or  evidence  of  title,  or  other  matter,  as 
the  trustees  think  fit,  with  power  to  vary  any  contract  for  sale, 
and  to  buy  in  at  any  auction,  or  to  rescind  any  contract  for  sale, 
and  to  re-sell,  without  being  answerable  for  any  loss. 

(2.)  This  section  applies  onljr  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument  creating  the  trust  or 
power,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  by 
an  instrument  coming  into  ox>eration  after  the  commencement  of 
this  Act  (q). 

See  sect.  2  (i.,  xiii.),  anie^  pp.  27,  28,  as  to  the  words  Meaning  of 
property^  instrument,  terms. 

By  certain  provisions  of  "Lord  Cranworth's  Act"(r),  The  previous 
which  are  now  repealed  («),  trustees,  having  an  e3q)res8     ^' 

(w)  Ante.p,  182.  (q)  After  the  Slst  Dec,  1881 ; 

n)  See  VVma.  R.  P.  204.  sect.  1,  sub-sect.  2,  ante^  p.  27. 


i 


o)  See  Wms.  R.  P.  603.  (r)  Stat.  23  &  24  Vict.  as.  1,  2, 

(p)  Sect.  1,  Btib-Bect.  2,  antCf       34. 
p.  27.  («)  By  Stat.  45  &  46  Vict.  c.  38, 

s.  64  ;  see  below. 
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power  of  sale  over  any  hereditaments  by  Tirtue  of  an 
instrument  executed  after  the  passing  of  the  Act — the 
28th  of  August  1860 — were  invested  with  similar 
powers  to  those  conferred  by  the  above  section.  Inde- 
pendently of  Lord  Cranworth's  Act  and  of  any  express 
authority,  trustees,  acting  in  the  exercise  either  of  a 
trust  for  or  power  of  sale,  possessed  the  following 
powers : — In  the  absence  of  any  restriction  as  to  the 
mode  of  sale,  they  might  sell  the  trust  property  either 
all  together  or  in  lots,  and  either  by  public  auction  or 
private  contract  (^).  They  might  make  such  special 
conditions  of  sale  as  might  be  reasonable  and  necessary 
in  the  state  of  their  title  {u)  :  but  they  might  not 
depreciate  the  trust  property  by  imnecessary  special 
conditions  of  sale  (x).  They  might  concur  with  other 
persons  in  selling  the  trust  property  together  with  other 
property,  if  such  a  mode  of  sale  were  clearly  advan- 
tageous to  the  cestuis  que  trusty  and  the  trustees  took  due 
precautions  to  ascertain  that  they  would  receive  a  proper 
proportion  of  the  purchase-money,  and  were  careful  to 
receive  the  money  themselves  (y).  With  regard  to  the 
sale  of  trust  property  subject  to  prior  charges  or  not,  we 
have  seen  (s)  that,  before  this  Act  came  into  operation, 
it  was  not  possible  to  sell  any  property  discharged  from 
an  incumbrance  thereon  without  the  concurrence  of  the 
incumbrancer.  The  question  of  selling  trust  property 
subject  to  prior  charges  or  not  was  therefore  only  a 
branch  of  the  question  of  selling  trust  property  in  con- 
nection with  other  property  {a).  Trustees  were  justified 
in  fixing  a  reserved  price  on  a  sale  by  auction,  and  they 
might  buy  in  at  that  price  (6).     It  appears  also  that 

(0  Sugd.    V.    &  P.   60,    61  ;  8  Ch.  902. 
Lewin  on  Trusts,  383,  384,  6th  (y)  He  Cooper  and  Alien's  Con' 

ed.  tract,  4  Ch.  D.  802,  814—821. 

{u)  Eobton  V.  Bell,  2  Beav.  17  ;  iz)  AfiU,  p.  69. 

Falkner  y,  Equitable  Revereumary  la)  See  iS,  C,  i  Ch.  D.  817. 

Society,  4  Drew.  352 ;  Lewin  on  {b)  Be  Peyton's  Settlement,   30 

Trusts,  384,  6th  ed. ;  398,  7th  ed.  Beav.  262  ;  Sugd.  V.  &  P.  62. 

(.r)  Dancey.  Goldiiiyhain,'L,'R.,  If,  after  buying  in,  they  made 
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they  might  vary  or  resoind  any  contract  for  sale  if  such 
a  course  clearly  appeared  to  be  for  the  advantage  of 
their  cestuis  que  trust  {c). 

Before  Lord  Cranworth's  Act  was  passed,  it  was  the  The  ^reviona 
practice  to  insert  in  every  instrument,  creating  a  trust 
for  or  power  of  sale,  a  clause  conferring  on  the  trustees 
express  powers  similar  to  those  defined  in  the  above 
section.  And,  after  the  passing  of  Lord  Cranworth's 
Act,  it  was  still  usual  to  retain  this  clause,  notwith- 
standing that  the  opinion  of  conveyancers  appeared  to 
be  that  Lord  Cranworth's  Act  applied  to  the  case  of  a 
trust  for  as  well  as  a  power  of  sale — a  point,  which  has 
not  been  actually  decided  (d).  It  will  be  observed,  from 
what  has  been  said  above,  that  the  clause  in  question 
was  really  not  much  more  than  an  enumeration  of  the 
powers  conferred  by  law  upon  trustees  for  sale.  And 
its  insertion  did  not  substantially  enlarge  their  autho- 
rity. For,  in  exercising  the  powers  thus  conferred  upon 
them,  they  were  bound  to  apply  the  same  principles 
which  regulated  their  action  in  the  absence  of  express 
authority.  For  instance,  trustees,  expressly  empowered 
to  make  such  special  conditions  of  sale  as  they  might 
think  fit,  were  not  at  liberty  to  make  depreciatory  condi- 
tions, unless  strictly  necessary  in  the  state  of  their  title, 
any  more  than  trustees,  who  had  no  such  express  autho- 
rity (c).  In  both  cases  the  law  exacted  a  strict  adher- 
ence to  the  duties  of  trustees  for  sale.  These  duties  are 
to  sell  the  trust  property  to  the  best  advantage,  that  is, 
in  the  manner  most  beneficial  to  all  the  cestuk  que  trust ; 
to  receive  the  purchase-money  and  dispose  of  it  in  due 
accordance  with  the  trusts ;  to  obtain  proper  advice  as 

undue  delay  in  effecting  a  sale,  (i)  Dav.  Preo.  Conv.  Vol.  III. 

tliey   were   answerable   for  any  657,  665,  note  (m),  858,  1013 — 

loea  occasioned  thereby ;  Tayler  1018,  3rd  ed.  ;  Vol.  IV.  33,  npte 

V.  TabruMy  6  Sim.  281.  (A),  4th  ed.  ;  Lewin  on  Trusts, 

(e)  See  Fatkner  v.  Equitable  Re-  384,  385,  6th  ed. 
veraionary  Society,  4  Drew.  352  ;  (e)  Dance  v.  Goldifiyham,  L.  R., 

Lewin  on  Trusts,  384,  6th  ed.  8  Ch.  902. 
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to  the  value  of  the  trust  property,  and  the  best  mode  of 
gale(/),  and  generally  to  take  all  other  precautions 
which  a  prudent  man  of  business  would  take  in  con- 
ducting his  own  affairs  {g). 

Effect  of  fl.  36.  The  application  of  the  above  section  to  a  trust  for  or 
power  of  sale  is,  by  sub-sect.  2,  rendered  dependent 
upon  the  intention  expressed  in  the  instrument  creating 
the  trust  or  power.  When  therefore  sect.  35  so  applies, 
the  powers  defined  therein  are  conferred  by  the  inten- 
tion of  the  author  of  the  trust  or  power.  It  follows  that 
sect.  35  invests  trustees  with  no  greater  discretion  or 
authority  than  would  be  conferred  by  an  express  de- 
claration to  the  same  effect ;  and  that  trustees  for  sale^ 
in  exercising  the  powers  defined  in  the  above  section, 
must  be  guided  by  the  same  principles  which  regulate 
the  exercise  of  similar  powers  expressly  conferred.  We 
have  seen  that  these  are  the  same  principles,  upon  which 
trustees  for  sale  were  bound  to  act,  in  the  absence  both 
of  express  and  of  statutory  definition  of  their  powers. 

Summary.  The  result  of  the  authorities  (h)  appears  to  be  that 

trustees,  in  selling  trust  property,  are  at  liberty  to  adopt 
any  of  the  courses  mentioned  in  the  above  section,  in- 
dependently either  of  express  or  statutory  authority, 
whenever  such  a  proceeding  is  strictly  in  accordance 
^yith.  their  duties  as  trustees  for  sale  :  but  that,  if  they 
fail  in  any  of  these  duties,  they  will  not  be  protected, 
either  by  the  above  section  or  by  express  authority  to 
the  same  effect.  The  above  section  therefore  does  not 
practically  enlarge  the  powers  or  relax  the  obligations 
of  trustees  for  sale. 

The  present         The  above  section  has  made  a  change  in  the  practice 
practice.  ^£  cQ^veyancing,  if  not  in  the  law  of  trusts.    It  seems 

(/)  Jessel,  M.  R.,  Me  Cooper  vereionary  Society,  4  Drew.  852. 
and  Allen**  Contract,   4   Ch.   I>.  (h)  See  the  oases  cited  in  notes 

802,  815.  (/,  «,  X,  y,  b,  e)  to  pp.  186,  187, 

(^)  He  Speight,  22  Ch.  D.  727  ;  ante. 
see  also  Falkner  v.  Equitable  Be* 
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now  clearly  superfluous  to  insert  in  any  instrument 
creating  a  trust  for  or  power  of  sale  an  express  declara- 
tion investing  the  trustees  with  the  powers  defined  in 
the  above  section.  The  proper  course  therefore  now  is 
to  omit  the  declaration  to  that  effect,  which  was  formerly 
inserted  (i). 

86. — (1.)  The  receipt  in  writing  of  any  trustees  or  trustee  for  Tmsteea 
any  money,  securities,  or  other  personal  property  or  effects  pay-  receipts, 
able,  transferable,  or  deliverable  to  them  or  him  under  any  trust 
or  power  shall  be  a  sufficient  discharge  for  the  same,  and  shall 
effectually  exonerate  the  person  papng,  transferring,  or  deliver- 
ing the  same  from  seeing  to  the  application  or  being  answerable 
for  any  loss  or  misapplication  thereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

See  sect.  2  (i.,  xiv.),  ante^  pp.  27,  29,  as  to  the  words  MeaniDgof 
property^  securities.  terms. 

It  was  a  rule  of  equity,  that  any  person,  paying  Tlie  previous 
money  or  assigning  other  personal  estate  to  a  trustee, 
was  bound  to  see  that  the  same  was  duly  applied  pur- 
suant to  the  trust,  unless  exempted  from  that  obligation 
by  the  intention  of  the  author  of  the  trusts ;  which 
intention  might  bo  either  expressly  declared  or  implied 
from  the  natm*e  of  the  trusts  (A*).  In  consequence  of  The  old 
this  rule  it  was  formerly  the  practice  to  insert  in  all 
settlements,  wills  and  other  instruments  creating  trusts 
an  express  declaration  of  the  intention  of  the  author  of 
the  trust  to  exempt  persons  paying  money  or  transfer- 
ring securities  to  the  trustees  from  the  obligation  so 
imposed  upon  them.  The  terms  of  this  declaration, 
which  was  called  the  receipt  clause,  were  similar  to  those 
of  the  above  section  (/). 

The  rule  in  question  was  however  modified  by  statute  Previous 
more  than  once  before  this  Act  was  passed.    The  Act  to  ^^*^    ®^  ' 

(•)  See  ante^  p.  187.  Williams  on  Real  Assets,  i7  et 

{k)  Lloyd  V.  Baldwin,    1   Ves.  Beq,  ;  Wms.  R.  P.  486. 
sen.  173 ;  Lewin  onTrusU,  394—  (0  !>*▼.  Prec.  Conv.  Vol.  III. 

414,  6th  ed. ;  Sugd.  V.  &  P.  667  719,  note  (A),  3rd  ed. ;  Wms.  R.  P. 

et  $eq,  ;  Dart,  V.  &  P.  696  et  teq.;  486. 
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fiimplify  the  transfer  of  property  (w)  contained  a  provi- 
sion intended  to  relieve  persons  paying  money  to  trustees 
from  the  obligation  of  seeing  to  the  application  thereof. 
But  that  Act  was  repealed  in  the  very  next  session 
after  it  had  been  passed  (w).  By  "  Lord  St.  Leonards' 
Act "  (o)  it  is  enacted  that  the  bond  fide  pajTnent  to  and 
the  receipt  of  any  person  to  whom  any  purchase  or 
mortgage  money  shall  be  payable  upon  any  express  or 
implied  trust,  shall  effectually  discharge  the  person 
paying  the  same  from  seeing  to  the  application  or  being 
answerable  for  the  misapplication  thereof,  unless  the 
contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security  (o).  This  enactment  is 
still  in  force.  By  "  Lord  Cranworth's  Act "(/?),  it  was 
enacted  that  the  receipts  in  writing  of  any  trustees  or 
trustee  for  any  money  payable  to  them  or  him,  by 
reason  or  in  the  exercise  of  any  trusts  or  powers  reposed 
or  vested  in  them  or  him,  should  be  sufficient  discharges 
for  the  money  therein  expressed  to  be  received,  and 
should  effectually  exonerate  the  persons  paying  such 
money  from  seeing  to  the  application  thereof,  or  from 
being  answerable  for  any  loss  or  misapplication  thereof. 
But  this  enactment  applied  only  in  the  case  of  instru- 
ments executed  after  the  passing  of  the  Act  {q) — the 
28th  of  August  1860  ;  and  it  is  now  repealed  (r). 

The  previous       After  the  passing  of  Lord  Cranworth's  Act  it  was 
practice.  ^^^  generally  the  practice  to  insert  a  receipt  clause,  in 

instruments  creating  trusts  («).  It  was  thought  suffi- 
cient to  rely  upon  the  section  of  that  Act  quoted  above, 
notwithstanding  that  it  only  applied  to  the  payment  of 
money  to  trustees,  and  not  to  the  transfer  to  them  of 

(m)  Stat.  7  &  8  Vict.  o.  76.  s.  10.  (q)  See  sect.  34. 

(m)  By  Stat.  8  &  9  Vict.  c.  106,  (r)  By  sect.  71  of  this  Act.  Sec 

S     1  Dclo  KF 

(o)  Stat.  22  &  23  Vict.  o.  35,  (»)  Dav.  Prec.  Conv.  Vol.  III. 

fl.  23.  226,  719,  3rd  ed. ;  Vol.  IV.  8,  56, 

(p)  Stat.  23  k  24  Vict  c.  145,  4th  ed. 
s.  20. 
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stocks,  shares  or  other  securities;  cases,  to  wliich  the 
common  form  of  receipt  clause  expressly  extended  {t). 

The  effect  of  the  above  section  appears  to  be  to  repeal  Effect  of 

.  sect   36 

the  rule  of  equity  stated  above.  It  will  be  observed 
that  it  not  only  applies  in  the  case  of  the  pajTuent  of 
money  to  trustees,  but  extends  to  the  transfer  or  de- 
livery to  them  of  stocks,  funds,  shares,  securities  or 
other  personal  property  or  effects.  It  is  now  unneces-  The  present 
sary  to  insert  any  receipt  clause  in  instruments  creating  P™*^***'®- 
trusts.  For,  since  the  law  no  longer  imposes  upon 
persons,  pajdng  money  or  assigning  other  personal 
estate  to  trustees,  the  obligation  of  seeing  to  the  appli- 
cation thereof,  it  is  superfluous  expressly  to  declare  an 
intention  that  they  shall  be  exempt  from  such  an  obli- 
gation. 

37. — (1.)  An  executor  may  pay  or  allow  any  debt  or  claim  Power  for 
on  any  evidence  that  he  thinks  sufficient.  executors  and 

...  trustees  to 

"  Lord  Cranworth's  Act "(«)  contained  a  provision  to  compound, 
the  same  effect  as  the  above  enactment,  but  extending  ^ 
only  to  executors  acting  under  a  testamentary  instru-  Uw. 
ment  executed  after  the  passing  of  that  Act — the  28th 
of  August  1860 — or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date  (x).    This 
provision  is  now  repealed  {t/). 

As  a  general  rule,  an  executor  is  not  justified  in  pay- 
ing or  satisfying  any  claim  against  his  testator's  estate, 
which  is  not  a  legal  debt  or  liability  (z).  Before  Lord 
Cranworth's  Act  was  passed,  it  appears  to  have  been 
considered  that,  in  consequence  of  this  rule,  an  executor 
had  no  power  to  allow  claims  not  supported  by  strict 
legal  evidence,  imless  expressly  authorised ;  as  at  that 

{t)  Dav.  Prec.  Con  v.  Vol.  III.  helow. 

226,  719,  note  (A),  3rd  ed.  («)  Vez  t.  JS'wfry,  6  Ves.  141 ; 

;«)  Stat.  23  &  24  Vict.  c.  145.  Shalicrosa  v.    Wright^    12   Beav. 

x)  See  sects.  30,  34.  638 ;  Manning  y.  Piircfif,  7  Do  G., 

By  sect.  71  of  thin  Act.  See  H.  &  G.  56. 
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The  provious  time  it  was  the  practice  to  insert  in  wills  a  clause  ex- 
praoUoe.  pressly  conferring  upon  the  executors  the  power  defined 
in  the  above  enactment.  After  that  Act  was  passed. 
The  preeent  this  clause  was  usually  omitted  (a).  It  is  of  course  now 
prac  loe.         unnecessary  to  insert  such  a  clause  in  wills. 

Effect  of  sect.  The  above  enactment  does  not  authorise  an  executor 
'  "  "  '  '  to  satisfy  any  claims  which  would  not  amount  to  legal 
liabilities,  if  fully  established.  It  merely  gives  him  a 
discretion  to  allow  claims,  which,  if  strictly  proved,  he 
would  be  legally  liable  to  satisfy,  upon  slighter  evi- 
dence than  would  be  required  in  a  court  of  justice.  It 
will  probably  be  held  that  the  above  enactment  does  not 
confer  an  absolute  and  uncontrolled  discretion  upon  an 
executor  (6),  but  merely  gives  him  a  discretion,  which 
he  must  exercise  reasonably  and  honestly  {c)  and  with 
the  same  care  which  a  prudent  man  of  business  would 
bestow  upon  the  transaction  of  his  own  affairs  (r/). 

(2.)  An  executor,  or  two  or  more  trustees  acting  together,  or 
a  sole  acting  trustee  where,  by  the  instrument,  if  any,  creating 
the  trust,  a  sole  trustee  is  authorized  to  execute  the  trusts  and 
powers  thereof,  may,  if  and  as  ho  or  they  think  fit,  accept  any 
composition,  or  any  securitj',  real  or  personal,  for  any  debt,  or 
for  any  property,  real  or  personal,  claimed,  and  may  allow  any 
time  for  pa3*mcnt  of  any  debt,  and  may  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt, 
account,  claim,  or  thing  whatever  relating  to  the  testator's 
estate  or  to  the  trust,  and  for  any  of  those  purposes  may  enter 
into,  give,  execute,  and  dp  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things  as  to 
him  or  them  seem  expedient,  without  being  responsible  for  any 
loss  occasioned  by  any  act  or  thing  so  done  by  him  or  them  in 
good  faith. 

See  sect.  2  (xiii.),  aw/e,  p.  28,  as  to  the  word  instnt* 
menf. 

The  prerioiiB        "Lord  Cranworth's  Act "  contained  certain  provisions 
similar  to  those  of  the  above  enactment,  but  extending 

(a)  Bar.  Piec.  Conv.  Vol.  IV.  (e)  See  Fortkaw  t.  Higginwn, 

9,  61,  note  W,  4th  ed.  8  De  G.,  M.  &  O.  827. 

it)  See  B»  AUxandvr,    13  Ir.  (rf)  See  Me  Speight,  22  Ch.  D. 

Ch.  137.  727. 
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only  to  executors  acting  under  a  testamentary  instrument 
executed  after  the  pacing  of  the  Act — the  28th  of 
August  1860 — or  under  a  will  or  codicil  confirmed  or 
revived  by  a  codicil  executed  after  that  date  (e).  These 
provisions  are  now  repealed  (/). 

Independently  of  Lord  Cranworth's  Act,  an  executor 
had  power  to  compound  a  debt  or  compromise  any  other 
claim  for  money  due  to  his  testator's  estate,  if  he  con- 
sidered that  such  a  proceeding  would  be  for  the  benefit  of 
the  estate  {g) ;  in  determining  which  question  he  was 
bound  to  exercise  a  reasonable  and  honest  discretion  (A). 
And  it  appears  that  the  same  principle  applied  in  the  case 
of  trustees  (i) .  If  however  executors  or  trustees  released 
a  debt  or  compromised  a  claim  without  sufficient  reason, 
they  might  be  charged  with  the  whole  amount  of  the 
debt  or  claim  (k). 

Before  Lord  Cranworth's  Act  was  passed,  it  was  the  The  previoua 
practice  to  insert  in  wills  a  clause  expressly  conferring  ^™^  ^^®* 
upon  the  executors  powers  similar  to  those  defined  in  the 
above  enactment.      After  Lord  Cranworth's  Act  was 
passed,  this  clause  was  usually  omitted  (/) .     Before  the 
above  enactment  came  into  operation,  it  was  the  practice 
expressly  to  confer  upon  trustees  powers  similar  to  those 
defined  in  the  above  enactment,  whenever  the  circum- 
stances of  the  trust  rendered  it  desirable  that  the  trustees 
should  be  invested  with  such  an  authority  (w).     It  is  The  present 
now  imnecessary  to  insert  any  clause,  investing  executors  P'*®^*^* 
or  trustees  with  the  powers  conferred  by  the  above  en- 
actment, in  any  will,  settlement  or  other  instrument 
creating  a  trust. 

(r)  Stat.  23  &  24  Vict.  c.  145,  (k)  Jevtm  y.  Buth,  1  Vem.  342; 

88.  30,  34.  WiUa  y.  Greaham,  6  De  G.  M.  & 

(/)  By  8ect.  71  of  this  Act.  G.   770 ;   Stott  y.  Lord,  8  Jur., 

See  below.  N.  8.  249. 


{g)  Blue  y.  Marthall,  3  P.  W.  (/)  Dav.  Prec.  Cony.  Vol.  IV. 

1.  9,  61,  note  {e),  3rd  ed. 

h)  Pennington  y.  Healeyy  1  C.  (m)  Dav.  rrec.  Conv.  Vol.  III. 


381.  9,  61,  note  {e),  3rd  ed. 

{h)  Pennington  y.  Eealey^  1  C.  (m)  Dav.  Free, 

ft  M.  402.  719,  note  (A),  733,  3rd  ed. 


({)  LewinonTnists,494,6thed. 
W.C. 
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Effect  of  aeot.  The  above  enactment  does  not  confer  an  absolute  and 
'"*  "  '  •  uncontrolled  discretion  upon  executors  and  trustees  (w). 
In  availing  themselves  of  the  powers  defined  therein, 
they  must  exercise  a  reasonable  and  honest  discretion  (o), 
and  act  with  the  same  care  which  a  prudent  man  of 
business  would  bestow  upon  the  transaction  of  his  owti 
affairs  (/?). 

It  appears  from  the  terms  of  the  above  enactment  that 
one  executor  alone  is  competent  to  exercise  the  powers 
conferred  thereby,  notwithstanding  that  there  be  co- 
executors  {q) ;  but  that,  in  the  case  of  trustees,  all  must 
join  in  exercising  those  powers,  unless  a  sole  trustee  be 
specially  authorized  to  execute  the  trust  (r). 

(3.)  As  regards  trustees,  this  section  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein  con- 
tained. 

See  sect.  2  (xiii.),  ante,  p.  28,  as  to  the  term  imtru- 
mcfit. 

In  consequence  of  the  above  enactment,  when  the  pro- 
visions of  sect.  37  apply  to  trustees,  the  powers  defined 
therein  are  conferred  upon  them  by  the  intention  of  the 
author  of  the  trust.  But  the  powers  defined  in  sect.  37 
appear  to  be  now  annexed  by  law  to  the  office  of  exe- 
cutor. 

(4.)  This  section  applies  to  executorships  and  trusts  consti- 
tuted or  created  either  before  or  after  the  commencement  of  this 
Act. 
Powen  to  two      38.— (1.)  Where  a  power  or  trust  is  given  to  or  vested  in  two 
or  moro  exe-     or  more  executors  or  trustees  jointly,  then,  unless  the  contrary 
cutors  or  is  expressed  in  the  instrument,  if  any,  creating  the  power  or 

truBteeB.  trust  the  same  may  be  exercised  or  performed  by  the  survivor  or 

survivors  of  them  for  the  time  being. 

(n)  Bee  Re  Alexander ^  13  Ir.  Ch.  {q)  See  Lewin  on  Troats,  236, 

137.  416  et  «eq,,  6th  ed. ;  Charlton  v. 

(o)  See  Penningtm  v.  Healey,  I  Earl  of  Durham y  L.  B.,  4  Ch.  433. 
C.  &  M.  402.  (r)  See  Lewin  on  Truste,  227, 

(p)  See  Be  Speight,  22  Ch.  D.  6th  ed.  ;  Lee  v.  Sankey,  L.  R.,  16 

727.  Eq.  204. 
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(2.)  This  section  applies  only  to  executorships  and  trusts  con- 
stituted after  or  created  by  instruments  coming  into  operation 
after  the  commencement  of  this  Act  («). 

See  sect.  2  (xiii.),  ante^  p.  28,  as  to  the  word  imtni" 
merit. 

Before  the  above  section  came  into  operation  the  law  The  previous 
stood  as  follows : — ^When  property  was  vested  in  two  or     ^* 

,  .        ,  A       i     •     i  1  1   As  to  trasts. 

more  executors  or  trustees  upon  any  trust,  m  the  event 
of  the  death  of  any  one  of  them,  the  survivor  or  the  sur- 
vivors for  the  time  being  could  execute  the  trust,  unless 
the  contrary  should  have  been  expressly  declared  by  the 
instrument  creating  the  trust  (^).  With  regard  there- 
fore to  the  most  usual  form  of  trust,  a  trust  coupled 
with  an  interest  (w) — ^that  is  to  say,  in  cases  in  which 
property  is  vested  in  trustees  upon  any  trust — the  above 
section  merely  contains  a  statement  of  the  previous  law. 

As  to  what  the  law  was,  when  executors  or  trustees  As  to  powers, 
were  invested  with  a  mere  power  without  an  interest — 
that  is,  when  no  estate  or  property  in  the  subject- 
matter  of  the  power  was  given  to  them — ^the  authorities 
are  "full  of  most  excellent  differences"  (^r).  Modem 
opinion  seems  to  warrant  the  following  propositions  : — 

I.  The  general  rule  is  that,  when  a  mere  power  is  General  rule, 
given  to  two  or  more  persons,  after  the  death  of  any  one 

of  them,  it  can  not  be  exercised  by  the  survivor  or  sur- 
vivors (y). 

II.  When  a  mere  power  was  given  to  two  or  more  Powers  given 
executors,  words  might  be  used,  which  showed  an  inten-    ^  ®*^^  ™' 
tion  that  the  power  should  be  annexed  to  the  office  of 
executor ;  and,  in  such  a  case,  after  the  death  of  any  one 

of  them,  the  survivor  or  survivors  were  capable  of  exer- 

(«)  After  the  Slat  Dec.,  1881 ;  {u)  See  Co.  Litt.  113  a. 

sect.  1,  sub-sect.  2,  ante,  p.  27.  W  See  Sugd.  Pow.  126—128  ; 

(0  Cot  Litt.  113  a ;  WarburUm  Farwell  on  Powers,  370  et  teq. 

V.  fiawrfw,  14  Sim.  622 ;  TTafecw  V.  (y)  Co.    Litt.    112  b,    113  a; 

Fear»(my  2  Ex.  681,  694  ;  Lane  v.  Sugd.  Pow.  126,  128  ;  Montfjiore 

Debenham,  11  Hare,  188;  Lewin  v.  liroun,  7  H.  L.  C.  241. 
on  TroBte,  230,  6th  ed. 

o2 
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cising  the  power  (a).  When  therefore  a  man  by  will 
gave  a  power  to  his  exeoutors,  designating  them  as  such 
without  naming  them(^),  or  designating  them  "his 
executors  hereinafter  named  "  (i),  it  was  held  that  the 
power  was  annexed  to  the  office  of  executor  and  might 
be  exercised  even  by  a  sole  surviving  executor.  Sup- 
posing that  a  man  gave  by  will  a  mere  power  to  two  or 
more  persons,  designating  them  by  their  names,  without 
any  reference  to  the  office  of  executor,  and  in  a  subse- 
quent part  of  the  will  appointed  the  same  persons  exe- 
cutors, it  would  be  an  exceedingly  nice  question,  to  be 
determined  by  a  consideration  of  the  purposes  for  which 
the  power  was  given,  whether  an  intention  were  shown 
to  annex  the  power  to  the  office  of  executor,  sufficient  to 
take  the  case  out  of  the  general  rule  {c). 

III.  Powers  of  executors,  which  arose  by  implication 
implicatioii  of  of  law,  were  annexed  to  the  office,  and  might  be  exer- 
law.               cised,  after  the  death  of  any  executor,  by  the  surviving 

executors  for  the  time  being  or  by  a  sole  surviving  exe- 
cutor (r/). 

IV.  If  a  mere  power  were  given  to  two  or  more 
trustees,  and  the  words  used  in  the  instrument  creating 
the  trust  showed  that  the  power  was  intended  to  be 
annexed  to  the  office  of  trustee  and  not  to  be  conferred 
upon  the  donees  as  individuals,  it  appears  that,  after 
the  death  of  one,  the  survivor  or  survivors  could  execute 
the  power  (c).  But  if  no  such  intention  appeared,  the 
case  fell  within  the  general  nde  (/). 


Powers 


Powers  given 
to  tnutees. 


{z)  Brassey  v.Chaluiers,l6Be&y. 
233;  4  Be  G.  M.  &  G.  528; 
Sngd.  Pow.  128. 

(a)  Jenk.  Cent.  43,  case  83. 

(b)  Brasaey  v.  Chalmers,  4  De 
G.  M.  &  G.  528,  foUowing  muell 
T.  Barnes^  Cro.  Car.  382  ;  contra^ 
Lock  v.  Loggin,  1  And.  145. 

(r)  See  Sugd.  Pow.  127,  128 ; 
JenlE.  Cent.  43,  case  83 ;  Har- 
grare's  note  (2)  to  Co.  litt.  113  a. 

(rf)  Dyer,  371  b,  case  3  ;  Forbes 


V.  Peacock,  11  M.  &  W.  630,  639 ; 
Sugd.  Pow.  128. 

(f)  Romilly,  M.  R.,  By  am  t. 
Byam,  19  Beav.  58.  The  decision 
in  this  case  was  that  a  power 
given  to  **  the  undersigned  tms> 
tees,"  could,  under  the  old  law, 
be  exercised  hj  trustees  appointed 
by  the  Court;  see  p.  181,  ante. 

(/)  Towmend  v.  Wihon,  1  B. 
&  A.  608  ;  see  Hall  v.  Dewet,  Jao. 
189. 
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V.  It  is  said  that,  if  a  power  be  given  to  three  or  Powers  given 
more  persons,  by  a  class  designation  and  not  by  their  ^  *  °^*^' 
names,  for  instance,  "  to  my  trustees,"  "  to  my  sons," 
after  the  death  of  any  of  them,  the  authority  will 
survive,  so  long  as  the  plural  nimiber  remains  (^).  This 
is  a  doubtful  proposition  (h).  It  is  submitted  that  if  a 
man  gave  to  a  power  to  his  "  trustees,"  Avithout  desig- 
nating them  by  name,  the  ease  would  have  fallen  within 
the  preceding  proposition. 

If  a  man  by  will  gave  his  executora  power  to  sell  las  Stat.  21  Hen. 
real  estate,  and  any  of  the  executors  refused  to  act,  the         '  ^*   ' 
executor  or  executors,  who  accepted,  were  enabled  to 
exercise  the  power  of  sale  alone  by  viiiuo  of  Stat.  21 
Hen.  VIII.  c.  4  (i). 

It  was  previously  usual  expressly  to  extend  powers  The  prenous 
and  trusts  vested  in  executors  or  trustees  to  the  sur-  P^*^*^* 
vivors  and  survivor  of  them.  Trusts  of  and  powers 
over  personal  estate  and  mere  powers  over  real  estate 
were  generally  further  extended  to  the  executors  or 
administrators  of  the  last  survivor  (A*).  This  course  was 
taken  in  order  to  avoid  the  necessity  of  an  appointment 
of  new  trustees,  upon  the  death  of  the  last  surviving 
trustee :  but  it  was  open  to  the  objection  that  the  trusts 
or  powers  were  thereby  vested  in  unknown  persons.  It 
is  suggested  by  Mr.  Davidson  (/)  that  probably  the  true 
and  correct  way  would  be  to  stop  tlie  trust  at  the  death 
of  the  survivor  of  the  trustees. 

If  this  view  be  adopted,  it  will  be  suflScient,  in  draw-  The  present 
ing  wills  or  other  instruments  creating  trusts,  to  vest  P'"*^*^^- 
any  powers  or  trusts  in  the  persons,  who  are  appointed 
executors  or  trustees,   without  further  words.       The 

(a)  Sugd.   Pow.   128;    Vincent  Powers,  371. 

▼.  i>^,  Ci-o.  Eliz.  26 ;  Co.  Litt.  (•)  Wms.  R.  P.  327. 

113  a.  W  Dav.  Preo.  Conv.  Vol.  III. 

(A)  See  Syket  v.  Sheard,  0.  A.,  710,  1012,  3rd  ed. ;  Vol.  IV.  31, 

2  De  G.  J.  &  S.  6,  disapproved  32,  note  (g),  3rd  ed. 

byMalins,V.-C.,Jif/iTy«v.  JTar-  (/)  Preo.   Conv.  Vol.   IV.  32, 

thall,  19  W.  R.  95 ;  Farwoll  on  note  (^),  3rd  cd. 
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powers  or  trusts  can  then  be  exercised  by  the  survivors 
or  survivor,  by  virtue  of  the  above  section.  Upon  the 
death  of  the  lost  survivor,  the  proper  course  will  be  to 
appoint  new  trustees  {m).  If  no  person,  nominated  for 
the  purpose,  be  then  able  and  willing  to  exercise  the 
statutory  power  of  appointing  new  trustees,  the  per- 
sonal representatives  of  the  last  surviving  trustee  may 
make  the  appointment  (n).  The  new  trustees,  upon 
being  appointed,  will  be  able  to  exercise  aU  the  powers 
and  execute  all  the  trusts  vested  in  the  original  trus- 
tees (o).  If  however  it  should  be  considered  preferable 
to  avoid  any  necessity  for  the  appointment  of  new 
trustees  upon  the  death  of  the  last  surviving  trustee, 
the  old  form  should  be  adhered  to. 

Sect.  38  It  will  be  observed  that  the  above  section  applies  only 

toSecutore     ^  *^®  ^^^®  ^^  powers  given  to  or  vested  in  executors  or 

and  tnwteea.    trustees  jointly.     The  general  rule  as  to  the  survivorship 

of  powers,  stated  above,  remains  in  force  in  all  cases  in 

which  powers  are  given  to  or  vested  in  two  or  more 

persons,  otherwise  than  as  executors  or  trustees. 

Vin. — Maeried  Woj^en. 

Power  for  39 . — ( 1 .  J  Notwithstanding  that  a  married  woman  is  restrained 

Court  to  bind  from  anticipation,  the  Court  may,  if  it  thinks  fit,  where  it 
interest  of  appears  to  the  Coiirt  to  be  for  her  benefit,  by  judgment  or  order, 
married  with  her  consent,  bind  her  interest  in  any  property, 

woman.  (2.)  This  section  applies  only  to  judgments  or  orders  made 

after  the  commencement  of  this  Act\p), 

See  sect.  2  (i.,  xviii.),  ante,  pp.  27,  29,  as  to  the  terms 
property^  the  Court. 

See  sect.  69,  post^  as  to  application  to  the  Court. 

The  previous       Before  the  above  enactment  came  into  operation,  the 
^'  Court  had  no  power  to  interfere  by  its  order  with  the 

(m)  ^ea  Mortimer  Y,  Ireland,  11  (o)  Sect.  31,  sub-sect.  5,  ante, 

Jur.  721 ;  Eohson  v.  Flight,  4  Do  p.  179. 
G.  J.  &  S.  608.  (p)  After  the  Slst  Dec.,  1881 ; 

(n)  See  sect.   31,  sub-sect.   1,  sect.  1,  sub-sect.  2,  ante,  p.  27. 
ante,  p.  176. 
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effect  of  a  restraint  upon  alienation  attached  to  pro- 
perty settled  to  the  separate  use  of  a  married  woman, 
however  beneficial  to  her  such  an  interference  might 
have  been  {q). 

Where  a  married  woman  had  contracted  debts  to  a  Deoiaioiifl 
considerable  amount,  and  was  being  greatly  harassed  by  ^^^  *^'  ^^' 
her  creditors,  the  Court  considered  it  to  be  for  her 
benefit  to  make  an  order  under  the  above  section.  In 
that  case  there  was  a  f  imd  in  Court  settled  to  the 
separate  use  of  the  married  woman  for  life  without 
power  of  anticipation,  with  remainder  in  trust  for  her 
children  and,  in  default  of  issue,  as  she  should  by  will 
appoint  and,  in  default  of  appointment,  for  her  abso- 
lutely. She  was  childless  and  past  the  age  of  child- 
bearing.  Under  the  above  circumstances  an  order  was 
made  for  payment  out  of  Court  to  her  of  an  amount 
sufficient  to  satisfy  her  debts,  out  of  the  capital  of  the 
fund(r). 

In  the  same  case  Fry,  J.,  intimated  that  it  should  be 
ascertained  by  a  separate  examination,  whether  the  con- 
sent of  the  married  woman  was  given  of  her  own  free 
will.  But  it  appears  that  the  Court  will  make  an  order, 
without  a  separate  examination  of  the  married  woman, 
upon  satisfactory  evidence  of  her  consent  («). 

The  Court  refused  to  make  an  order  under  the  above 
section  upon  an  application  made  by  a  husband  and 
wife  with  regard  to  a  fund  settled  upon  trust  for  the 
wife  for  life  without  power  of  anticipation,  then  for  the 
husband  for  life,  then  for  the  children  of  the  marriage, 
and  in  default  of  children  for  the  husband  absolutely, 
when  there  never  had  been  any  children  of  the  mar- 

{q)  Robinson  v.  Wheehcright,  21  R.  P.  238. 

Bear.  214 ;  6  De  G.    M.  &  O.  (r)  Hodget  v.  Hodg$9,  20  Ch.  D. 

635  ;  Bee  also  Pike  v.  Fitzgibbon^  749. 

17  Ch.  D.  464,  455,  459 ;  Smith  («)  8.  C. 
▼.  Lucas,  18  Ch.  D.  531 ;  Wms. 
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riage  and  the  husband  was  fifty-four  years  of  age  and 
the  wife  fifty  (/). 

40. — (1.)  A  married  woman,  whether  an  infant  or  not,  shall 
by  virtue  of  this  Act  have  power,  as  if  she  were  unmarried  and 
of  full  age,  by  deed,  to  appoint  an  attorney  on  her  behalf  for 
the  purpose  of  executing  any  deed  or  doing  any  other  act  which 
she  might  herself  execute  or  do ;  and  the  provisions  of  this  Act 
relating  to  instruments  creating  powers  of  attorney  shall  apply 
thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act  (u). 

See  sects.  46 — 49,  infra. 

Before  the  above  enactment  came  into  operation,  as  a 
general  rule,  a  married  woman  had  no  power  to  appoint 
an  attorney  to  execute  a  deed  or  do  any  other  act  on 
her  behalf  (t?),  except  in  respect  of  property  settled  to 
her  separate  use  {x).  But  a  married  woman  was  em- 
powered by  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65, 
s.  4,  to  appoint  an  attorney  for  the  purpose  of  taking 
admittance  to  copyholds,  to  which  she  was  entitled  to 
be  admitted  (y). 


IX.— Infants. 

Sales  and  41.  Where  a  person  in  his  own  right  seised  of  or  entitled  to 

leases  on  he-  land  for  an  estate  in  fee  simple,  or  for  any  leasehold  interest 

half  of  infant  at  a  rent,  is  an  infant,  the  land  shall  he  deemed  to  be  a  settled 

owner.  estate  within  the  Settled  Estates  Act,  1877. 

40  &  41  Vict.       g^^  ^^^  2  (ii),  ante,  p.  27,  as  to  the  word  land. 

See  sects.  69, 60  of  the  Settled  Land  Act  1882,  below. 


Effect  of 
sect.  41. 


The  above  enactment  enables  the  High  Court  of 
Justice  to  authorize  the  same  leases  (2),  sales  {a)  and 
improvements  (ft)   of   an  infant's    legal    or    equitable 


(0  Ite  JFan-en's  Settlement,  W, 
N.  1883,  p.  125. 

(ti)  After  the  3l8t  Deo.,  1881  ; 
sect.  1,  Bub-Bect.  2,  ante,  p.  27. 

{v)  Oulda  y.  Sansom,  3  Taunt. 
261 ;  Patteson,  J.,  Graham  y. 
Jackton,  6  Q.  B.  811,  839;  2  By- 
thewood  Conv.  666. 


{x)  See  HugJiea  t.  Wells,  9  Hare, 
749,  764  ;  Olerk  v.  Laurie,  2  H.  & 
K.  199 ;  In  the  goode  of  fTarrtn, 
L.  R.,  1  P.  &  D.  638. 

(v)  Wms.  R.  P.  393. 

{z)  See  Stat.  40  &  41  Vict.  o.  18, 
as.  4—16. 

(a)  See  sectfl.  16,  18,  19,  22,  34. 

[b)  See  sects.  20,  21. 
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estate  in  fee  simple,  as  the  Court  has  power  to  au- 
thorize in  the  case  of  a  settled  estate  by  virtue  of  the 
Settled  Estates  Act  1877  (r).  Application  to  the  Court 
to  authorize  any  such  lease,  sale  or  improvement  must 
be  made  in  the  Chancery  Division  {(I)  by  the  petition  {e) 
of  the  infant's  guardian  on  his  behalf  (/).  If  the 
infant's  estate  be  equitable,  notice  of  the  application 
should  be  served  on  the  trustees  {g).  The  above  enact- 
ment also  appears  to  enable  an  infant's  guardian,  with- 
out application  to  the  Court,  to  grant  the  same  leases 
as  may  be  granted  by  a  tenant  for  life  by  virtue  of  the 
Settled  Estates  Act  1877  {h).  It  appears  however  that 
the  powers  conferred  by  the  above  enactment  can  only 
be  exercised  by  a  guardian  specially  appointed  by  the 
Court  for  the  purpose  (?*). 

By  the  effect  of  the  32nd  section  of  the  Settled  Land 
Act  1882  (k)y  the  proceeds  of  the  sale  of  an  infant's 
legal  or  equitable  estate  in  fee  simple,  effected  by  virtue 
of  the  above  enactment,  may,  if  paid  into  Court,  be 
invested  in  the  same  manner  as  the  proceeds  of  sales 
effected  under  the  Settled  Land  Act  1882  (/). 

By  the  effect  of  the  59th  and  60th  sections  of  the  Powen  over 
Settled  Land  Act  1882  (w),  the  powers  of  a  tenant  for  ^der  Settled 
life  under  that  Act  may  be  exercised  on  behalf  of  an  I^a^d  Act 

•  .  .  1882. 

infant  with  regard  to  any  land  («),  of  or  to  which  he  is 
in  his  own  right  seised  or  entitled  in  possession,  by  the 
trustees  of  the  settlement  (o),  if  any,  and,  if  there  be 
none,  then  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  other 
guardian  or  next  friend  of  the  infant,  may  order. 

(e)  See  Wms.  B.  P.  28,  34,  35.  4tli  ed.     For  the  proceduTO  see 

(d)  Sect.  3.  Seton,  1478,  et  aeq. 

{e)  Sect.  23.  (k)  Stat.  45  &  46  Vict.  c.  38 ; 

(/)  Sect.  49.  see  below. 

ig)  See  sect.  30.  (/)  See  sect.  21. 

(A)  See  Stat.  40  &  41  Vict.  c.  \m)  Stat.  45  &  46  Vict.  c.  38; 

18,  88.  46,  49  ;  Wms.  R.  P.  27.  see  below. 

(i)  See  Re  Jatnes,  L.  R.,  5  Eq.  (w)  See  peot.  2,  sub-sect.  10  (i). 

334  ;  Seton  on  Decrees,  724,  1479,  (»)  See  sect.  2,  Biib-sect.  1. 
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of 
infant's  land. 


Independently  of  statutory  powers,  the  Court  has  no 
jurisdiction  to  authorize  a  sale  ( p)  or  lease  {q)  of  an 
infant's  legal  or  equitable  estate  in  fee  simple,  or  other- 
wise to  bind  such  estate  by  its  order  (r),  upon  the 
ground  that  any  such  proceeding  would  be  beneficial  to 
the  infant.  Before  the  above  enactment  came  into 
operation  it  was  impossible  to  effect  a  sale  of  an  infant's 
legal  or  equitable  estate  in  fee  simple,  merely  for  the 
benefit  of  the  infant  («).  But  an  infant's  legal  or 
equitable  estate  in  fee  simple  might  be  sold  by  order  of 
the  Court  to  satisfy  the  debts  of  his  ancestor  or  testator  (t) , 
or  to  raise  the  amount  of  any  charge  thereon  created 
by  his  ancestor  or  testator  (a),  or  in  a  foreclosure  action 
against  an  infant  mortgagee  (x).  Moreover,  a  sale  of 
the  estate  of  an  infant  joint  tenant  or  tenant  in  common 
might  be  ordered,  instead  of  partition,  in  a  partition 
action  (y).  And  when  necessary  expenses  have  been 
incurred  with  reference  to  an  infant's  real  estate — for 
instance,  the  costs  of  an  action  (s)  or  of  executing  neces- 
sary repairs  (a) — ^the  Court  has  power  to  order  such 
expenses  to  be  raised  by  a  sale  or  mortgage,  .of  the 
estate  (b). 

It  appears  that  a  guardian  in  socage  {c)  or  a  testa? 
mentary  guardian  {d)  has  power  to  lease  the  land  of  an 


(p)  Broohfield  y.  Bradley^  Jao. 
634  ;  Calvert  v.  Godfrey^  6  Beav. 

97. 

\q)  Butsell  y.  Busaell,  1  MoU. 
626 ;  Wood  v.  Patteson,  10  Beav. 
641. 

(r)  Ktgld  V.  Moorf,  7  De  G.  M. 
&  a.  691. 

(«)  See  Wms.  R.  P.  69,  133. 

(0  Margrave  v.  Tindaly  1  Bro. 
C.  C.  136,  n. ;  Bailey  v.  Ekins,  7 
Ves.  319  ;  Sktphard  t.  Luimdye, 
8  Ves.  26  ;  Stat.  3  &  4  WiU.  IV. 
c.  104 ;  Wma.  R.  P.  84—86  ;  see 
Simpson  on  Infants,  469 — 473. 

(m)  Powell  T.  Powell,  6  Mad.  63. 

{x)  See  Simpson  on  Infants, 
466---469  ;  Fisher  on  Mortgages, 


1084  et  teq,  (§  1746  ei  »eq,\  3rd 
ed. ;  ante,  p.  162. 

(y)  Stats.  30  &  31  Vict.  c.  40, 

-  Bs.  3—0  ;  39  &  40  Vict.  c.  17,  s.  6. 

For   the   previous   practice   see 

Thackeray  v.  Parker,  1  N.  R.  667; 

Simpson  on  Infants,  330. 

(s)  Mandeno  v.  Mandeno,  Kay, 
App.  ii. 

(a)  Be  Jackson,  21  Ch.  D.  786. 

{b)  Simpson  on  Infants,  329. 

(c)  Bab.  Abr.  tit.  Guardian  (G). 
Guardianship  in  socag^  terminates 
when  the  infant  attains  the  age 
of  fourteen  ;  Litt.  s.  123 ;  TKonuu 
v.  Thomat,  2  K.  &  J.  79,  84. 

{d)  Eyre  v.  Cotmtest  of  Shajtet" 
bury,  2  P.  W.  102,  122. 
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infant  ward  during  his  minority.  With  these  excep- 
tions, the  only  means,  previously  to  the  above  enactment, 
by  which  a  valid  lease  could  be  made  of  land  belonging 
to  an  infant  for  a  legal  or  equitable  estate  in  fee  simple 
were  an  application  to  the  Court  imder  Stat.  11  Geo.  IV. 
and  1  Will.  lY.  c.  65,  s.  17.  By  virtue  of  that  enact- 
ment the  Court  might  authorize  an  infant  or  his  guardian 
to  make  a  valid  lease  of  any  land,  of  or  to  which  the 
infant  was  seised  or  entitled  in  fee  or  in  tail,  or  for  a 
leasehold  interest  absolutely,  for  building,  repairing, 
mining,  farming  or  other  purposes  for  such  a  term  of 
years  as  the  Court  should  direct,  if  the  proposed  lease 
should  appear  to  the  Court  to  be  for  the  benefit  of  the 
infant  (e). 

Where  a  testator  devised  property  to  his  sons  and  Devise  to 
daughters  successively  on  their  attaining  the  age  of  ^ft  over? 
twenty-one,  and,  in  default  of  children,  to  his  brother, 
the  infants'  estate  was  held  to  be  settled  'wdthin  the 
meaning  of  the  above  enactment  (/). 

42. — (1.)  If  and  as  long  as  any  person  who  would  but  for  this  Management 
section  be  beneficially  entitled  to  tne  possession  of  any  land  is  an  of  land  and 
infant,  and  being  a  woman  is  also  unmarried,  the  trustees  ap-  receipt  and 
pointed  for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  application  of 
none  so  appointed,  then  the  persons,  if  any,  "who  are  for  the  time  i^^ponipdunng 
being  under  the  settlement  trustees  with  power  of  sale  of  the  °^^°"v  • 
settled  land,  or  of  part  thereof,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power  of  sale,  or  if  there  are 
none,  then  any  persons  appointed  as  trustees  for  this  purpose  by 
the  Court,  on  the  application  of  a  guardian  or  next  fnend  of  the 
infant,  may  enter  into  and  continue  in  possession  of  the  land ; 
and  in  every  such  case  the  subsequent  provisions  of  this  section 
shall  apply. 

See  sect.  2  (ii.,  iii.,  xviii.),  ante,  pp.  27,  29,  as  to  the  Meaning  of 
terms  landy  possession^  the  Court.  terms. 

Before  the  above  enactment  came  into  operation,  when  The  preA-ious 
an  infant  was  beneficially  entitled  in  possession  to  any 

ie)  See  Seton  on  Decrees,  742—  (/)  Re  Liddell,  W.  N.  1882, 

745,  4th  ed.,  as  to  proceedings      p.  183.  . 

imder  that  enactment. 
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The  previous 
practioe. 


The  present 
practioe. 


Operation  of 
sect.  42. 


estate  or  interest  in  land,  in  the  absence  of  any  special 
provision  in  the  instrument  under  which  that  estate  or 
interest  arose,  the  infant's  guardian  was  the  only  person, 
who  had  a  right  to  enter  into  possession  or  receipt  of  the 
rents  and  profits  of  the  land(/7).  When  a  guardian 
enters  into  possession  or  receipt  of  the  rents  and  profits 
of  the  land  of  his  ward,  he  is  in  the  position  of  a 
trustee ;  and  will  be  strictly  accountable  for  the  rents 
and  profits,  when  the  ward  attains  the  age  of  twenty- 
one  (A). 

Before  the  above  enactment  came  into  operation,  it 
was  the  practice  to  insert  in  settlements  of  real  estate, 
made  by  deed  or  will,  clauses  expressly  conferring  on 
the  trustees  of  the  settlement  powers  of  entering  into 
possession  of  the  settled  land  and  managing  the  same, 
similar  to  those  defined  in  sect.  42,  during  the  minority 
of  any  tenant  for  life  or  tenant  in  tail  by  purchase,  en- 
titled in  possession  (t).  The  exercise  of  these  express 
powers  was  confined  within  the  above  limits,  in  order 
that  the  trust  for  the  accumulation  of  the  surplus  in- 
come (k)  might  not  transgress  the  rule  against  perpetui- 
ties (/).  The  powers  in  question  were  usually  conferred 
upon  the  trustees  of  the  powers  of  sale,  &c.  (i).  It  is 
now  unnecessary  expressly  to  insert  any  such  powers  in 
settlements  of  real  estate.  But  it  is  desirable  expressly 
to  appoint  trustees  for  the  purpose  of  exercising  the 
powers  conferred  by  sect.  42.  These  will  usually  be  the 
same  persons  as  are  appointed  trustees  for  the  purposes 
of  the  Settled  Land  Act  1882  (iw). 

Sect.  42  appears  to  apply  whenever  an  infant  is  bene- 


(^)  i  Black.  Comm.  461—463. 

(A)  Matkew  ▼.  Britef  14  Bear. 
341 ;  Sleeman  y.  JFiUon,  L.  R.,  13 
Eq.  36. 

(i)  See  Dav.  Preo.  Ck)nv.  Vol. 
III.  463—465,  999—1001,  3rd 
ed.  ;  Vol.  I.  430-432,  4th  ed.  ; 


Vol.  IV.  395—398,  3rd  ed. 

(k)  See  Bub-sect.  5,  below. 

(/)  ISee  Dav.  Prec.  Coxit.  Vol. 
III.  465  and  note  (o),  3rd  ed. :  1 
Jarm,  WUls,  274,  and  note  (p), 
4th  ed. 

{in)  See  below. 
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ficially  entitled  in  possession  to  any  estate  or  interest  in 
any  land  (w)  under  an  instrument  coming  into  operation 
after  the  31st  December  1881,  unless  the  instrument 
contain  anything  inconsistent  therewith  (o). 

(2.)  The  trustees  shall  manage  or  superintend  the  management 
of  the  land,  with  full  power  to  fell  timber  or  cut  underwood 
from  time  to  time  in  the  usual  course  for  sale,  or  for  repairs  or 
otherwise,  and  to  erect,  pull  down,  i*ebuild,  and  repair  houses, 
and  other  buildings  and  erections,  and  to  continue  the  working 
of  mines,  minerals,  and  quarries  which  have  usually  been  worked, 
and  to  drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances  to  and 
arrangements  with  tenants  and  others,  and  to  determine  tenan- 
cies, and  to  accept  surrenders  of  leases  and  tenancies,  and  gene- 
rally to  deal  with  the  land  in  a  proper  and  duo  course  of  manage- 
ment ;  but  so  that,  where  the  infant  is  impeachable  for  waste, 
the  trustees  shall  not  commit  waste,  and  shall  cut  timber  on 
the  same  terms  only,  and  subject  to  the  same  restrictions,  on 
and  subject  to  which  the  infant  could,  if  of  full  age,  cut  the 
same. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the  income 
of  the  land,  including  the  produce  of  the  sale  of  timber  and 
underwood,  pay  the  expenses  incurred  in  the  management,  or 
in  the  exercise  of  any  power  conferred  by  this  section,  or  other- 
wise in  relation  to  the  land,  and  all  outgoings  not  payable  by 
any  tenant  or  other  person,  and  shall  keep  down  any  annual 
sum,  and  the  interest  of  any  principal  sum,  charged  on  the  land. 

See  sect.  2  (iii.),  antc^  p.  27,  as  to  the  term  income. 

(4.)  The  trustees  may  apply  at  discretion  any  income  which,  in 
the  exercise  of  such  discretion,  they  deem  proper,  according  to 
the  infant's  age,  for  his  or  her  maintenance,  education,  or  benefit, 
or  pay  thereout  any  money  to  the  infant's  parent  or  guardian, 
to  be  applied  for  the  same  purposes. 

See  sect.  2  (iii.),  ante^  p.  27,  as  to  the  term  income. 
See  sect.  43,  below,  as  to  the  general  power  of  trustees 

to  apply  the  income  of  an  infant  cestui  que  trust  for  his 

maintenance,  &c. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of 
the  land  in  investment  on  securities  on  which  they  are  by  the 
settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money, 
with  power  to  vaiy  investments;  and  shall  accumulate  the 
income  of  the  investments  so  made  in  the  way  of  compound 
interest,  by  from  time  to  time  similarly  investing  such  income 

(n)  See  sect.  2  (ii.)y  ante^  p.  27 .  (o)  See  sub-seots.  7,  8,  below. 
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and  the  resulting  income  of  investments ;  and  shall  stand  pos- 
sessed of  the  accumulated  fund  arising  from  income  of  the 
land  and  from  investments  of  income  on  the  trusts  following 
(namely) : 
(i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in 

trust  for  the  infant ;  ..." 

(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant, 
then  in  trust  for  her  separate  use,  independently  of  her 
husband,  and  so  that  her  receipt  after  she  mames,  and 
though  still  an  infant,  shall  be  a  good  discharge ;  but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  having  been  married,  then,  where  the  infant 
was,  under  a  settlement,  tenant  for  life,  or  by  purchase 
tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts, 
if  any,  declared  of  the  accumulated  fund  by  that  settle- 
ment ;  but  where  no  such  trusts  are  declared,  or  the 
infant  has  taken  the  land  from  which  the  accumulated 
fund  is  derived  by  descent,  and  not  b^  purchase,  or 
the  infant  is  tenant  for  an  estate  in  fee  simple,  absolute 
or  determinable,  then  in  trust  for  the  infant's  personal 
representatives,  as  part  of  the  infant's  personal  estate ; 
but  the  accumulations,  or  any  part  thereof,. may  at  any  time 
be  applied  as  if  the  same  were  income  arising  in  the  then 
current  year. 

Meaning  of  See  sect.  2  (iii.,  xiv.),  ante^  pp.  27,  29,  as  to  the  terms 
*®"^-  income^  securities. 

Investments  In  the  absence  of  any  directions  with  regard  to 
lawfOT^nia-^  investments,  tnistees  are  by  law  authorized  to  invest 
*«®*-  trust  money  in  any  of  the  stocks,  funds  or  securities  in 

or  uj)on  which  cash  under  the  control  of  the  Court  may 
for  the  time  being  be  lawfully  invested  {p) ;  in  any 
securities  of  which  the  interest  is  guaranteed  by  Parlia- 
ment {q)  ;  in  Consolidated  Stock  of  the  Metropolitan 
Board  of  Works  (/•) ;  and  upon  any  other  securities 
specially  authorized  by  Act  of  Parliament  as  invest- 
ments for  trustees  (s). 

Cash  under  the  control  of  the  Couit  may  be  invested 
in  Bank  Stock,  East  India  Stock  (^),  Exchequer  Bills, 

(p)  Stat.  23  &  24  Vict.  c.  38,  («)  Special  Acts  of  ParUament 

8. 1 1 ,  see  sect.  \Q\  Re  Jredderburti* g  obtained  by  public  oompanies  and 

2>i«<*,  9  Ch.  D.  112;  see  Lewin  other    public    bodies    sometimes 

on  Trusts,  277—279,  6th  ed.  contain  clauses  authorizing  in- 

(v)  Stat.  30  &  31  Vict.  c.  132,  vestment  by  trustees  upon  socu- 

*•  J^-  rities  thereby  created. 

(r)  Stat.   34  &  35  Vict.  c.  47,  {t)  See  Ex parU  St.  John  Baptist 

»•  ^3.  Coll,,  Oxford,  22  Ch.  D.  93. 
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and  £2  :  lOs,  per  Cent.  Annuities,  and  upon  mortgage  of 
freehold  and  copyhold  estates  re8]>ectively  in  England 
and  Wales,  as  well  as  in   Consolidated,  Reduced  and  . 
New  £3  per  Cent.  Annuities  (u). 

By  Stat.  22  &  23  Vict.  c.  3-5,  s.  32  (^r),  when  trustees 
are  not  expressly  forbidden  by  the  instnunent  creating 
their  trust  to  invest  their  trust  fund  on  real  securities 
in  any  part  of  the  United  Kingdom  (f/)  or  on  tho 
stock  of  the  Bank  of  England  or  Ireland,  or  on  East 
India  Stock  (s),  they  may  invest  their  trust  fund  on 
such  securities  or  stock. 

Every  well-dra-Nvn   instnunent  creating  a  trust  con-  Express 
tains  a  clause  specifying  the  securities  upon  which  the  ^^veataient 
trustees  are  authorized  to  invest  trust  money.     Express 
directions  to  trustees  with  regard  to   investments   are 
qualified  by  the  following  enactments  : — 

By  the  Improvement  of  Land  Act  1864,  Stat.  27  &  28 
Vict.  c.  114,  s.  60,  trustees  authorized  to  invest  any 
money  on  real  security  may  invest  money  in  charges 
under  that  Act  or  on  mortgages  thereof,  unless  the 
contrary  be  provided  by  the  instrument  authorizing 
investment  (a). 

By  the  Mortgage  Debenture  Act  1865,  Stat.  28  &  29 
Vict.  c.  78  (/y),  8.  40,  in  all  cases  in  which,  by  tho 
instrument  creating  the  trust,  trustees  have  a  general 
power  to  invest  trust  money  in  or  upon  the  security  of 
shares,  stock,  mortgages,  bonds  or  debentures  of  com- 
panies incorporated  by  or  acting  under  the  authority  of 


(ti)  Rules  of  the  Supreme  Court, 
1883,  No.  271,  Ord.  XXII.  r.  17. 
G«n.  Old.  1  Feb.,  18GI,  was  to 
the  same  effect. 

(jt)  Made  retrospective  by  Stat. 
23  &  24  Vict.  c.  38,  s.  12. 

(v)  See  Lewin  on  Trusts,  Ch. 
XlV.  8.  4,  p.  290,  6th  ed.,  as  to 
investing  on  resd  securities  ia 
Scotland. 


{z)  See  Stat.  30  &  31  Vict. 
0.  132,  B.  I;  Ex  parte  St.  John 
Baptist  Coll.,  Oion.,  22  Ch.  D.  93. 

(a)  This  enactment  apparently 
does  not  apply  in  the  case  of 
instruments  made  before  the 
passing  of  the  Act,  29th  July, 
1864;  IjewinonTnists,291,6thed. 

(b)  Amended  by  Stat.  33  &  34 
Vict.  c.  20. 
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an  Act  of  Parliament,  they  may  invest  such  trust 
money  on  the  security  of  mortgage  debentures  duly 
issued  under  and  in  accordance  with  that  Act. 

By  the  Debenture  Stock  Act  1871,  Stat.  34  Vict.  c. 
27,  trustees,  to  whom  a  power  has  been  given  to  invest 
trust  funds  in  the  mortgages  or  bonds  of  a  railway  com- 
pany or  of  any  other  description  of  company,  may  invest 
their  trust  funds  in  the  debenture  stock  of  a  railway 
company  or  such  other  company  as  aforesaid,  unless  the 
contrary  be  expressed  in  the  instrument  creating  the 
power. 

By  the  Local  Loans  Act  1875,  Stat.  38  &  39  Vict. 
c.  83,  s.  27,  any  trustees  or  other  persons  for  the  time 
being  authorized  or  directed  to  invest  any  moneys  in  the 
debentures  or  debenture  stock  of  any  railway  or  other 
company  shall,  unless  the  contrary  is  provided  by  the 
instrument  authorizing  or  directing  such  investment, 
have  the  same  power  of  investing  such  moneys  in  any 
nominal  debentures  or  nominal  debenture  stock  issued 
imder  that  Act  as  they  have  of  investing  such  moneys  in 
debentures  or  debenture  stock  of  any  railway  or  other 
company  as  aforesaid. 

By  the  East  Indian  Railway  Company  Purchase  Act 
1879,  Stat.  42  &  43  Vict.  c.  ccvi,  s.  37,  any  trustee 
having  power  under  the  instrument  constituting  his 
trust  to  invest  the  trust  funds  in  the  shares  or  stock  of 
any  Indian  railway,  the  interest  on  which  is  guaranteed 
by  the  Secretary  of  State,  may  invest  such  trust  funds 
in  the  purchase  of  the  annuities  by  that  Act  authorized 
to  be  created,  subject  to  the  provisions  of  that  section. 

It  wiU  be  observed  that  some  of  the  enactments 
quoted  do  not  apply  if  a  contrary  intention  be  expressed 
in  the  instrument  creating  the  trust.  It  is  the  practice, 
in  drawing  investment  clauses,  to  authorize  the  trustees 
to  invest  the  trust  money  on  certain  specified  securities, 
and  to  add  "but  not  in  any  other  mode  of    invest- 
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ment "  {c).    This  seems  sufficient  to  exclude  the  applica- 
tion of  the  enactments  referred  to. 

When  express  powers  of  management,  &c.  during  the  Tnwts  of 
minority  of  any  tenant  for  life  or  tenant  in  tail  by  pur-  ^^th  of  ^ 
chase,  entitled  in  possession,  were  given  to  the  trustees  "i^ant  under 
of  a  settlement  of  l6«id(c?),  it  was  usual  to  provide  that, 
in  the  event  of  the  death  of  any  such  tenant  for  life  or 
in  tail  under  the  age  of  twenty-one,  the  accumulations  of 
surplus  income  should  be  held  upon  the  same  trusts  as 
money  to  arise  from  an  exercise  of  the  power  of  sale 
contained  in  the  settlement  (e).     The  proper  course  now  The  present 
is  to  declare  that,  in  the  event  of  the  death  of  any  P™^^^*^®- 
tenant  for  life  or  tenant  in  tail  by  purchase  under  the 
age  of  twenty-one  and,  if  a  woman,  without  having  been 
married,  the  fund  accumulated  under  the  provisions  of 
the  above   enactment   shall  be   applied  in  the  same 
manner  as  capital  money  arising  under  the  Settled  Land 
Act  1882  (/). 

If  the  settlement  contained  a  clause  shifting  the  es-  Name  and 
tates  on  the  non-assumption  of  the  name  and  arms  of  *"^  clause, 
the  settlor  {g),  it  was  usual  to  provide  that,  if  the  estate 
of  an  infant  tenant  for  life  or  tenant  in  tail  by  purchase, 
beneficially  entitled  in  possession,  arose  by  the  forfeiture 
of  the  estate  of  a  previous  tenant  for  life  under  the    ' 
shifting  clause,  and  determined  during  infancy  by  the 
subsequent  birth  of   issue  of  the  previous  tenant  for 
life  (/«),  accumulations  of  surplus  income  made  during 
the  continuance  of  the  infant's  estate  should  be  held 
upon  the  same  trusts  as  money  arising  under  an  exercise 
of  the  power  of  sale  {i).     If  a  settlement  of  real  estate, 

(e)  SeeDav.Prec.Conv.Vol.I.  (/)  Stat.  45  &  46  Vict.  c.  38. 

837,  338,  4th  ed. ;  Vol.  III.  26,  See  below. 

26,  712,  note  (o),  3rd  ed. ;  2  Key  (a)  Wms.  R.  P.  306. 

&  Elphinatone,  Prec.  Conv.  435,  (h)  See  Dav.  Prec.  Conv.  Vol. 

2nd  ed.  HI.  367,  3rd  ed. ;  Williams  on 

(d)  See  ante,  p.  204.  Settlemente,  295. 

U)  Dav.  Prec.  Conv.  Vol.  III.  (»)  Dav.  Prec.  Conv.  Vol.  IV. 

1001,3rded.;  Vol.IV.398,3rded.  398,  399,  note  (A),  3rd  ed. 

W.C.  ^ 
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Effect  of 
sect.  42,  sub- 
sect.  7. 


Application 
by  trustees  of 
income  of 
properhr  of 
infant  for 

maintenance, 
fto. 


to  be  executed  after  the  conunencement  of  this  Act, 
contain  a  name  and  arms  clause,  and  reliance  be  placed 
on  sect.  42,  it  should  be  declared  (*)  that,  in  the  event 
indicated  above,  the  accumulated  fund  shall  be  applied 
in  the  same  manner  as  capital  money  arising  under  the 
Settled  Land  Act  1882. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an  undiyided 
share  of  land,  the  powers  of  this  section  relative  to  the  land  may 
be  exercised  jointly  with  persons  entitled  to  possession  of,  or 
having  power  to  act  in  relation  to,  the  other  undivided  share  or 
shares.. 

See  sect.  2  (ii.,  iii.),  ante,  p.  27,  as  to  the  terms  landj 
possession. 

(7.)  This  section  applies  onlv  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument  imder  which  the 
interest  of  the  infant  arises,  and  shaU  have  effect  subject  to 
the  terms  of  that  instrument  and  to  the  provisions  therein  con- 
tained. 

(8.)  This  section  applies  only  where  that  instrument  comes 
into  operation  after  the  commencement  of  this  Act  {I). 

See  sect.  2  (xiii.),  aniey  p.  28,  as  to  the  tenn  instru- 
ment. 

The  effect  of  sub-sect.  7  appears  to  be  that,  if  any 
instrument,  under  which  an  infant  may  become  benefi- 
cially entitled  to  the  possession  of  any  land  (w),  contain 
nothing  inconsistent  with  the  provisions  of  sect.  42,  the 
powers  and  trusts  defined  in  sect.  42  will  arise  by  the 
intention  of  the  donor  of  the  infant's  interest,  in 
the  same  manner  as  if  they  had  been  created  by  express 
declaration  contained  in  that  instrument. 

^^•—(10  Where  any  property  is  held  hy  trustees  in  trust  for 
an  infant,  either  for  life,  or  for  anjr  greater  interest,  and  whether 
absolutely,  or  contingently  on  his  attaining  the  age  of  twenty- 
one  years,  or  on.the  occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may,  at  their  sole  discretion,  pay  to  the 
infant  s  parent  or  gnardian,  if  any,  or  otherwise  apply  for  or 
towards  the  infant's  maintenance,   education,  or  benefit,  the 


ih)  See  sub-sect.  7,  below. 
(0  After  the  3l8t  Deo.  1881 ; 


sect.  1,  sab-seot.  2,  anUy  p.  27. 
(m)  See  sub-sect.  l,<mf^, p.  203. 
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income  of  that  property,  or  any  part  thereof,  whether  there  is 
any  other  fond  applicable  to  the  same  purpose,  or  any  person 
hound  by  law  to  provide  for  the  infant's  maintenance  or  educa- 
tion, or  not. 

See  sect.  2  (i.,  iii.),  anfey  p.  27,  as  to  the  meaning  of  Meaning  of 
the  terms  projyertj/y  income  in  the  above  enactment.  ""*' 

By  sect.  26  of  "  Lord  Cranworth's  Act  '*  («)  in  all  The  previous 
cases  where  any  property  was  held  by  trustees  in  trust  ^^* 
for  an  infant,  either  absolutely,  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  on  the  occur- 
rence of  any  event  previously  to  his  attaining  that  age, 
the  trustees  were  authorized  to  apply  the  whole  or  any 
part  of  the  income,  to  which  such  infant  might  he  entitled 
in  respect  of  such  property yiox  the  maintenance  or  educa- 
tion of  the  infant  in  the  same  manner  as  is  provided  in 
the  above  enactment.     Sect.  26  of  Lord  Cranworth's 
Act  extended  only  to  infants  entitled  imder  an  instru- 
ment executed  after  the  passing  of  that  Act — the  28th 
of  August  1860  (o),  and  its  operation  might  be  excluded 
by  the  provisions  of  the  instrument  (jo).     It  is  now 
repealed  (§').     It  was  held  not  to  apply  to  cases  in 
which  property  was  held  in  trust  for  an  infant  con- 
tingently on  the  occurrence  of  any  event,  but  the 
infant  was  not  and  never  would  be  entitled  to  the 
intermediate  income  (/). 

Independently  of  Lord  Cranworth's  Act,  trustees 
were  not  justified  in  applying  the  income  of  property 
held  in  trust  for  an  infant  for  the  infant's  maintenance 
and  education,  except  in  cases  in  which  such  a  mode  of 
application  would  have  been  sanctioned  by  the  Court  («). 
As  a  general  rule,  the  Court  would  direct  that  the 
income  of  property  held  in  trust  for  an  infant  should 


t 


n)  Stat.  23  &  24  Vict.  c.  146.  (a)  Lee  v.  Brown,  4  Ves.  362, 

lo)  Stat.  23  &  24  Vict.  c.  145,  869  ;  Sissofi  v.  Shaw,  9  Vos.  286  ; 

8.  34.  Prince  v.    Mine,  26  Bear.   634 ; 

(«)  Sect.  32.  Lewin  on  Trusta,  490—492,  6th 

\q)  By  sect.  71   of  this  Act ;  ed. ;  mUon  v.  Turner,  22  Ch.  D. 

see  below.  621. 
(r)  Re  Oewge,  5  Oh.  D.  887. 
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be  applied  for  or  towards  the  infant's  maintenance  and 
education,  if  the  father  were  unable  to  afford  the  infant 
suitable  maintenance  {t),  and  there  were  no  other  fand 
available  and  sufficient,  for  the  purpose  (u) :  but  other- 
wise not  (jr),  even  though  there  were  an  express  trust 
to  apply  the  income  for  maintenance,  &c.  (y).  For  the 
rule  of  equity  was  that  a  power  or  trust  for  the  main- 
tenance of  infants  was  to  be  exercised  and  used  with  a 
view  to  the  benefit  of  the  infants  and  not  for  the  benefit 
of  the  father,  and  therefore,  if  the  father  were  able  to 
maintain  the  children,  it  was  not  intended  to  relieve  him 
from  the  liability  to  do  so  (z).  If  however  the  income 
of  property  were  given  to  a  father  upon  trust  to  main- 
tain his  infant  children,  he  was  entitled  to  receive  it, 
notwithstanding  that  he  were  able  to  maintain  them 
without  it  (fl),  and  was  not  liable  to  account  therefor, 
so  long  as  he  maintained  them  properly  (6).  And,  if 
property  were  held  in  trust  for  infants  under  an  ante- 
nuptial settlement,  to  which  their  father  was  a  party, 
and  the  settlement  contained  an  imperative  trmt^  binding 
the  trustees  to  apply  the  whole  or  some  part  of  the 
income  for  the  purpose  of  the  maintenance  of  the 
infants,  the  Court  would  semction  the  application  of 
the  income  for  the  infants'  maintenance,  notwithstand- 
ing that  the  father  were  able  to  maintain  them  without 
it,  upon  the  ground  that  there  was  an  express  contract 
that  the  father  should  be  relieved  from  the  obligation 
of  maintenance  (c) .  But  if,  imder  similar  circumstances, 
the  settlement  contained  a  mere  power  or  a  discretionary 


{t)  Errat  y.  Barlow,  U  Yes. 
202  ;  HaUyT,  Banniiiery  4  Madd. 
275.  B^Btukworthy,Buekworth^ 

I  Cox,  80 ;  Kekewich  y.  Zanfftton, 

II  Sim.  291. 

(u)  QeeBeOeorfff,  6  Ch.  B.  837. 

(x)  Jackson  y.  Jaekwn,  1  Atk. 
613,  616  ;  Butler  r.  Butler,  3  Atk. 
68,  60 ;  Larky  v.  DarUy,  ib.  399. 

(y)  Suffhet  Y.  Hughit,  1  Bro. 
C.  C.  387  ;  Zueknow  ▼.  Brown,  12 
Jur.  1017.  With  regard  to  main- 
tenance generally,  9ee  Seton  on 


Beoreee,  729  et  teq.,  4th  ed. 

(z)  Jesflel,  H.   B.,    WiUon   v. 
Turner,  22  Ch.  D.  621,  624. 

(d)  Hawkins  y.   Watte^  7  Sim. 
199. 

lb)  Leaeh  y.  Leaeh,  13  Sim.  304. 

\c)  Mundy  y.  Earl  Howe,  4  Bro. 
C.  C.  223 ;  Meaeher  y.  Young,  2 
My.  &  K.  490;  Stocken  y.  Stoeken, 
4  Mj.  &  Cr.  96 ;  as  to  which 
ca«68,  Bee  Be  KerrieonU  Truate, 
L.  K.,  12  Eq.  422;  WiUon  y 
Turner,  22  Ch.  D.  621. 
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iriMt  to  apply  the  whole  or  any  part  of  the  income  for 
or  towards  the  infants'  maintenance,  &o.,  the  trustees 
were  not  justified  in  paying  the  income  to  the  father 
for  the  infants'  maintenance,  &c.,  irrespective  of  his 
ability  to  maintain  them  suitably  {d). 

Before  the  above  enactment  came  into  operation,  when  Infant's 
property  was  held  in  trust  for  an  infant,  contingently  intereot. 
upon  the  occurrence  of  any  event,  and  no  express  pro- 
vision had  been  made  for  maintenance,  the  trustees  had 
no  power,  except  imder  Lord  Cranworth's  Act  {e),  to 
apply  the  income  towards  the  infant's  maintenance, 
&c.  (/).  But  an  order  for  the  application  of  the  income 
for  maintenance,  &c.  might  be  obtained,  upon  certain 
conditions,  from  the  Court  (g). 

In  a  case  in  which  a  testator  expressly  authorized  BrophyY. 
trustees  to  apply  the  income  of  property,  held  in  trust  l*'r"^s  Ch 
for  infants  contingently  upon  theii'  attaining  the  age  of  798. 
twenty-one,  for  the  infants'  maintenance,  &c.,  notwith* 
standing  that  their  father  might  be  living  and  of  sufficient 
ahility  to  maintain  and  educate  them  without  the  aid  of 
such  income^  it  was  held  that  it  was  in  the  discretion  of 
the  trustees  to  pay  the  income  to  the  father  for  the 
infants'  maintenance,  and  that  the   Court  would  not 
interfere  with  that  discretion  (A).     A  similar  discretion  Effect  of 
appears  to  be  conferred  upon  trustees  by  the  terms  of  "®°*'  *'* 
the  above  enactment. 

Before  the  above  enactment  came  into  operation,  it  The  previoua 
was  the  practice  to  insert  in  settlements  and  wills  express  ^^^  ^' 
provisions  for  the  maintenance  of   infants  out  of  the 
income  of  property,  held  in  trust  for  them  contingently 

(rf)  Thompson  v.  Griffin^  Cr.  &  (/)  Jessel,  M.  R.,  He  Breed's 

Ph.   317 ;   Wilson  v.   Turner,  22  Will,  1  Ch.  D.  226,  228. 

Ch.  D.  621.  ig)  See  Me  Arbuckle,  14  W.  R. 

(e)  Stat.  23  &  24  Viot.  c.  145,  635;  Re  Robinson,  16  W.  R.  1106; 


B.  26 ;  as  to  the  extent  of  which,       Re  Colgan,  19  Ch.  D.  305. 
see  Re  Cotton,  1  Ch.  D.  232 ;  Re  (A)  Brop 

George,  5  Ch.  D.  837.  8  Ch.  798. 
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on  the  oocTurence  of  any  event  (i).  It  was  not  gene- 
rally the  practice  to  rely  upon  the  provision  as  to  main- 
tenance, &o.  contained  in  Lord  Cranworth's  Act  (k). 
^^^^^  It  is  now  sufficient  to  rely  upon  the  provisions  for  the 
maintenance,  &c.  of  infants  contained  in  the  above 
enactment. 


practice. 


Maintenance  If  property  be  given  to  trustees  in  trust  for  any 
one.  ^^^'  person,  contingently  upon  the  occurrence  of  any  event 
after  he  has  attained  the  age  of  twenty-one,  the  above 
enactment  does  not  apply  (/) ;  and  express  powers 
must  be  inserted,  if  it  is  desired  to  provide  for  main- 
tenance (m). 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  in- 
come in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law,  autho- 
rized to  invest  trust  money,  and  shall  hold  tliose  accumulations 
for  the  benefit  of  the  x)er6on  who  ultimately  becomes  entitled  to 
the  property  from  which  the  same  arise ;  but  so  that  the  trustees 
may  at  any  time,  if  they  think  fit,  api)ly  those  accumulations,  or 
any  part  thereof,  as  if  me  same  were  income  arising  in  the  then 
current  year. 

See  sect.  2  (i.,  iii.,  xiv.),  ante,  pp.  27,  29,  as  to  the 
meaning  of  the  terms  property y  income^  securities  in  the 
above  enactment. 

See  ant€y  p.  206,  as  to  the  securities  upon  which 
trustees  are  by  law  authorized  to  invest  trust  money. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein  con- 
tained. 

(4.)  This  section  applies  whether  that  instrument  comes  into 
operation  before  o^  after  the  commencement  of  this  Act. 

See  sect.  2  (xiii.),  ante,  p.  28,  as  to  the  meaning  of 
the  term  instrument  in  the  above  enactments. 

(0  Dav.  Preo.  Conv.  Vol.  IH.  (A)  Stat.  23  &  24  Vict.  c.  146, 

175  et  teq.,  716,  3rd  ed. ;  Vol.  IV.  s.  26  ;  see  preceding  note. 

44,  45,  note  (p),  3id  ed. ;  Wil-  (l)  Ee  Breed* 8  Will,  I Ch.D,  226. 

llams  on  Settlements,  164,  166^  (m)  See  Day.  Free.  Cony.  Vol. 


168. 


J  I)  ReBreetPeWiU,! 
m)  See  Day.  Free. 
.  228—230,  3id  ed. 
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X.— Bent-chaeqes  and  other  Annual  Sums. 

44. — (1.)  "Where  a  person  is  entitled  to  receive  out  of  any  Eemediesfor 
land,  or  out  of  the  income  of  any  land,  any  annual  sum,  pay-  recovery  of 
able  lialf -yearly  or  otherwise,  whether  charged  on  the  land  or  on  annual  Boma 
the  income  of  the  land,  and  whether  by  way  of  rent- charge  or  charged  on 
otherwise,  not  bein^  rent  incident  to  a  reversion,  then,  subject  ^*^^' 
and  without  prejudice  to  all  estates,  interests,  and  rights  having 
priority  to  the  annual  sum,  the  person  entitled  to  receive  the 
same  shall  have  such  remedies  for  recovering  and  compelling 
payment  of  the  same  as  are  described  in  this  section,  as  far  as 
those  remedies  might  have  been  conferred  by  the  instrument 
under  which  the  annual  sum  arises,  but  not  further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  un- 
paid for  twenty-one  days  next  after  the  time  appointed  for  any 
payment  in  respect  thereof,  the  person  entitled  to  receive  the 
annual  sum  mav  enter  into  and  distrain  on  the  land  charged  or 
any  part  thereof,  and  dispose  according  to  law  of  any  distress  (n) 
found,  to  the  intent  that  thereby  or  otherwise  the  annual  sum 
and  all  arrears  thereof,  and  all  costs  and  expenses  occasioned  by 
non-payment  thereof,  may  be  fully  paid. 

(3.)  If  at  anv  time  the  annual  sum  or  any  part  thereof  is  un- 
paid for  forty  days  next  after  the  time  appointed  for  any  pay- 
ment in  respect  thereof,  then,  although  no  le^al  demand  has 
been  made  for  payment  thereof,  the  person  entitled  to  receive 
the  annual  sum  may  enter  into  possession  of  and  hold  the  land 
charged  or  any  part  thereof,  and  take  the  income  thereof,  until 
thereby  or  otherwise  the  annual  sum  and  all  arrears  thereof  due 
at  the  time  of  his  entry,  or  afterwards  becoming  due  during  his 
continuance  in  possession,  and  all  costs  and  expenses  occasioned 
by  nonpayment  of  the  annual  sum,  are  fully  paid;  and  such 
possession  when  taken  shall  be  without  impeachment  of  waste. 

(4.^  In  the  like  case  the  person  entitled  to  the  annual  charge, 
whetner  taking  possession  or  not,  may  also  by  deed  demise  Sie 
land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term  of  years, 
with  or  without  impeachment  of  waste,  on  trust,  by  mortgage, 
or  sale,  or  demise,  for  all  or  any  part  of  the  term,  of  the  land 
charged,  or  of  any  part  thereof,  or  by  receipt  of  the  income 
thereof,  or  by  all  or  any  of  those  means,  or  by  any  other  reason- 
able means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  costs  and  expenses  occa- 
sioned by  nonpayment  of  the  annual  sum,  or  incurred  in  com- 
pelling or  obtaining  payment  thereof,  or  otherwise  relating 
thereto,  including  the  costs  of  the  preparation  and  execution  of 
the  deed  of  demise,  and  the  costs  of  the  execution  of  the  trusts  of 
that  deed ;  and  the  siirplus,  if  any,  of  the  money  raised,  or  of 
the  income  received,  under  Ihe  trusts  of  that  deed  shall  be  paid 
to  the  person  for  the  time  being  entitled  to  the  land  therein 
comprised  in  reversion  immediately  expectant  on  the  term 
thereby  created. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 

(n)A8  to  the  law  of  distress,  Tenant,  Gh.  XI.  382  ^^ffj^.,  12th  ed. 
see  Woodfall  on  Landlord  and 
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Meaning  of 
tenns. 


The  preyioufl 
law. 


The  previous 
practice. 


The  present 
practice. 


tion  is  not  expressed  in  the  instrument  under  which  the  annual 
sum  arises,  and  shall  have  effect  subject  to  the  terms  of  that  in- 
strument and  to  the  provisions  therein  contained. 

(6.)  This  section  applies  only  where  that  instrument  comes 
into  operation  after  the  commencement  of  this  Act(o). 

See  sect.  2  (ii.,  iii.,  vi.,  ix.,  xiii.,  xvii.),  antey  pp. 
27 — 29,  as  to  the  meaning  of  the  terms  landy  income, 
possession,  mortgage,  rent,  instrument,  person  in  the  above 
section. 

Before  the  above  enactment  came  into  operation,  any 
person  entitled  to  an  annuity,  which  was  a  legal  charge 
upon  any  land  (p),  or  to  any  other  rent  seek  had,  by 
virtue  of  Stat.  4  Geo.  II.  c.  28,  s.  5,  the  like  remedy  by 
distress  for  recovering  the  same  as  in  the  case  of  rent 
reserved  upon  a  lease  {q).  But  he  had  no  power  of 
entry  into  possession  or  of  limiting  a  term,  unless  ex- 
pressly granted  (r). 

Before  the  above  enactment  came  into  operation,  it 
was  the  practice  to  confer  upon  the  grantee  of  a  rent- 
charge  an  express  power  to  distrain,  notwithstanding 
the  remedy  given  by  statute,  and  an  express  power  of 
entry  (s).  The  common  forms  of  these  powers  were 
similar  in  terms  to  sub-sects.  2,  3,  above  (t).  When  a 
rent-charge  was  granted  for  life  by  settlement  or  will,  it 
was  usual,  in  addition  to  powers  of  distress  and  entry, 
to  give  a  power  of  limiting  a  term  similar  to  the  remedy 
described  in  sub-sect.  4,  above  (w). 

It  appears  from  sub-sects.  1,  5,  that,  when  the  above 
section  applies,  the  remedies  described  therein  will  be 
conferred  by  the  intention  of  the  grantor  of  the  annual 


(o)  After  the  Slst  Dec.  1881 ; 
sect.  1,  sub -sect.  2,  ante,  p.  27. 

(p)  Saward  v.  Anstep,  2  Bing. 
619,  621 ;  Buttery  v.  £obin$on,  3 
Bing.  392 ;  SoUorp  v.  Leaver,  L. 
R.,  9  Eq.  22  ;  Kelsey  v.  KeUeVt 
L.  R.,  17Eq.  496. 

{q\  Wms.  R.  P.  344,  348, 

(r)  Champemoon  v.  Gubbs,  2 
Vem.  382. 


(#)  Wms.  R.  P.  348;  Dav. 
Prec.  Conv.  Vol.  II.  Part  I.  608, 
note  (e),  4th  ed. ;  Vol.  HI.  314, 
Srded. ;  Vol.  IV.  125, 468,  3rded. 

(t)  Dav.  Prec.  Conv.  Vol.  I. 
363 ;  Vol.  II.  Part  I.  608,  4th  ed. ; 
Vol.  IV.  458,  3rd  ed. 

(ii)  Dav.IVec.  Conv.  Vol.  1. 364 
and  note(»),  4th ed.;  Vol.  IV.  634, 
3pd  ed,  ;  Vol.  III.  319,  3rd  ed. 
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sum,  just  as  much  as  if  they  had  been  conferred  by 
express  declaration.  It  seems  therefore  to  be  super- 
fluous, upon  the  grant  of  a  rent-charge  or  other  annual 
sum  to  which  the  above  section  applies,  expressly  to 
invest  the  grantee  with  the  remedies  described  in  the 
above  section. 

It  was  not  the  practice,  upon  the  grant  of  a  rent-  Grant  of  rent- 
charge  in  fee  simple,  to  confer  upon  the  grantee  the  Bimpfe/"^  ^ 
power  of  limiting  a  teiin  in  the  manner  described  in 
sub-sect.  4,  above  (x).  But  the  above  section  appears  to 
apply  in  the  case  of  a  person  entitled  to  a  rent-charge  in 
fee  simple  as  well  as  in  the  case  of  a  person  entitled  to 
receive  an  annual  sum  out  of  any  land  during  his  life, 
or  for  any  other  limited  interest.  It  seems  therefore  to 
be  now  unnecessary  to  confer  express  powers  of  distress 
and  entry  upon  the  grantee  of  a  rent-charge  in  fee 
simple  (^). 

The  above  enactment  not  only  applies  in  the  case  of  Extent  of 

sect  44 

an  annuity,  which  is  a  legal  charge  on  land,  but  its 
terms  (e)  also  extend  to  an  annuity  charged  upon  the 
annual  rents  and  profits  of  land  in  the  hands  of  trustees, 
who  take  the  whole  legal  estate  in  the  land  (a). 

46. — (1.)  Where  there  is  a  quit-rent,  cliief-rent,  rent-charge,  Redemption 
or  other  annual  sum  issuing  out  of  land  (in  this  section  referred  of  quit-rents 
to  as  the  rent),  the  Copyhold  Commissioners  shall  at  any  time,  and  other 
on  the  requisition  of  the  owner  of  the  land,  or  of  any  person  perpetual 
interested  therein,  certify  the  amount  of  money  in  consideration  charges, 
whereof  the  rent  may  be  redeemed. 

(2.)  Where  the  person  entitled  to  the  rent  is  absolutely  en- 
titlea  thereto  in  fee  simple  in  possession,  or  is  empowered  to 
dispose  thereof  absolutely,  or  to  give  an  absolute  discharge  for 
tlie  capital  value  thereof,  the  owner  of  the  land,  or  any  person 


(a?)  Wms.  R.  P.  351  ;  Dav. 
Pteo.  Conv.  Vol.  II.  Part  I.  608, 
4th  ed. 

(y)  The  power  to  limit  a  term, 
given  by  sect.  44,  sub -sect.  4,  in 
tiie  case  of  a  rent-charge  in  fee 
simple,  does  not  appear  to  be  any 
more  obnoxious  to  toe  rule  against 
perpetuitieB  than  the  power  of 


entry  ;  see  Lewis  on  Perpetuity, 
618. 

(z)  See  sub-sect.  1,  ante,  p.  215. 

(a)  See  Foster  v.  Smith,  1  Ph. 
629  ;  Darbon  t.  Richards,  14  Sim. 
637;  Booth  y,  Coulton,  L.  R.,  5 
Oh.  684;  Taylor  v.  Taylor,  L.  R., 
17  Eq.  324  ;  TTarmald  v.  Muzeen, 
17  Oh.  D.  167. 
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interested  therein,  may,  after  serving  one  month's  notice  on  ilie 
person  entitled  to  the  rent,  ^a^  or  tender  to  that  person  the 
amount  certified  by  the  Commissioners. 

(3.)  On  proof  to  the  Commissioners  that  payment  or  tender 
has  been  so  made,  they  shall  certify  that  the  rent  is  redeemed 
under  this  Act ;  and  that  certificate  shall  be  final  and  conclusive, 
and  the  land  shall  be  thereby  absolutely  freed  and  discharged 
from  the  rent. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing ; 
and  every  certificate  imder  this  section  shall  be  in  writing,  sealed 
with  the  seal  of  the  Commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rent-charge,  or  to  a 
rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  under 
a  grant  or  licence  for  building  purposes,  or  to  any  sum  or  pay- 
ment issuing  out  of  land  not  oemg  perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  or  created  after, 
the  commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

See  sect.  2  (ii.,  iii.,  x.,  xvi.,  xvii.),  ante^  pp.  27 — ^29,  aa 
to  the  meaning  of  the  terms  iandy  posaessmiy  building 
purposes^  meriting ^  person  in  the  above  enactment. 

See  sect.  67,  below,  as  to  service  of  notice. 

By  the  effect  of  the  48th  section  of  the  Settled  Land 
Act  1882  {b)  the  above  enactment  is  to  be  read  and  to 
have  effect  as  if  the  Land  Commissioners  were  men- 
tioned therein  instead  of  the  Copyhold  Commissioners. 

The  provisions  of  the  above  enactment  are  entirely 
new.  Rent  incident  to  freehold  or  copyhold  tenure  is 
called  quit-rent.  Bent  incident  to  freehold  tenure  is 
also  called  chief -rent  (c).  The  above  enactment  can 
rarely  apply  except  in  the  case  of  rent  incident  to  free- 
hold or  copyhold  tenure.  When  a  perpetual  rent-charge 
issues  out  of  land,  it  has  usually  been  granted  upon  a 
sale  or  under  a  grant  for  building  purposes  (rf).  It 
appears  that  the  powers  given  by  the  above  enactment 
can  only  be  exercised,  when  the  person  entitled  to  the 
rent  would  be  absolutely  entitled  to  or  could  give  an 
absolute  discharge  for  the  money,  in  consideration 
whereof  the  rent  might  be  redeemed  {e). 


(»)  Stat.  45  &  46  Vict.  c.  38, 
B.  48,  sub-SB.  1,  4  ;  see  below. 
{e)  2  Black.   Comm.  42,  43; 


Wma.  R.  P.  128. 
(rf)  See  Wins.  R.  P.  360. 
\e)  See  sub-sect.  2. 
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XI.— Powers  op  Attorney. 

46. — (1.)  The  donee  of  a  jwwer  of  attorney  may,  if  he  thinks  Execution 
fit,  execute  or  do  any  assurance,  instrument,  or  thing  in  and  mider  power 
yith  his  own  name  and  signature  and  his  own  seal,  where  seal-  ^^  attorney, 
ing  is  required,  by  the  autnority  of  the  donor  of  the  power ;  and 
every  assurance,  instrument,  and  thing  so  executed  and  done 
shall  be  as  effectual  in  law,  to  all  intents,  as  if  it  had  been  exe- 
cuted or  done  by  the  donee  of  the  power  in  the  name  and  with 
the  signature  and  seal  of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney  created  by 
instruments  executed  either  before  or  after  the  commencement 
of  this  Act. 

See  sect.  2  (xiii.),  ante,  p.  28,  as  to  the  meaning  of  the 
term  instrument  in  the  above  section. 

Before  the  above  enactment  came  into  operation,  the  The  preTions 
donee  of  a  power  of  attorney  was  bound  to  do  all  acts  *^" 
thereby  authorized  in  the  name  and  as  the  act  of  the 
donor  of  the  power  (/).  The  attorney  was  therefore 
bound  to  execute  any  deed  or  other  instrument  in  the 
name  of  his  principal,  affixing  the  seal  of  the  principal, 
when  sealing  was  required  {g).  If  the  attorney  exe- 
cuted any  instrument,  relating  to  the  affairs  of  his 
principal,  in  his  own  name,  it  was  void  (Ji). 

By  the  above  section  it  is  in  effect  enacted  that  the  Effect  of 
donee  of  a  power  of  attorney  may  do  any  thing  *®°*'  ^^' 
(including  the  executing  of  any  instrument)  in  his  own 
name,  bi/  the  authority  of  the  donor  of  the  power.  It  is 
not  clear  whether  these  last  words  render  it  necessary 
that  the  attorney  should  be  expressly  authorized  by  the 
terms  of  the  power  to  act  in  his  own  name,  in  order  to 
avail  himself  of  the  above  enactment,  or  whether  the 
above  enactment  applies,  when  an  attorney,  without 
any  special  authority,  executes  an  instrument  in  his 
own  name  and  it. appears  on  the  face  of  the  instrument 
that  he  executes  it  by  the  authority  of  his  principal. 

(/)  ConibeU  ctue,  9  Rep.  76  b.  (A)  Frontin  ▼.   Small,   2  Lord 

(J)  Wilka  V.  Back,  2  East,  140 ;  Raymond,  1418;  White  y.  Cuyler, 

Lawrie  v.  Lees,  14  Gh.  D.  249 ;  6  T.  R.  176. 

7  App.  Ca8.  19. 
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Practice.  There  BeemB  to  be  no  reason  why  the  donees  of 

powers  of  attorney  should  depart  from  the  previous 
practice  of  executing  instruments  and  doing  all  other 
acts  in  the  names  of  their  principals  (t). 

Payment  by  47. — (1.)  Any  person  making  or  doing  any  payment  or  act, 
attorney  in  good  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be 

under  power  liable  in  respect  of  the  payment  or  act  by  reason  ftiat  before  the 
iriUioutnotice  payment  or  act  the  donor  of  the  power  had  died  or  become 
otd^tb,  &o.  lunatic,  of  unsound  mind,  or  bantrupt,  or  had  revoked  the 
f^^^^^'  power,  if  the  fact  of  death,  lunacy,  unsoundness  of  mind,  bank- 

ruptcy, or  revocation  was  not  at  the  time  of  the  payment  or  act 
known  to  the  person  making  or  doing  the  same. 

(2.)  But  this  section  shall  not  affect  any  right  against  the 
payee  of  any  person  interested  in  any  money  so  paid ;  and  that 
person  shall  have  the  like  remedy  against  the  payee  as  he  would 
haye  had  against  the  payer  if  the  payment  had  not  been  made 
by  him. 

(3.)  This  section  applies  only  to  payments  and  acts  made  and 
done  after  the  commencement  of  tms  Act  (k). 

See  sect.  2  (xiv.),  ante^  p.  29,  as  to  the  meaning  of 
the  term  banh^uptcy  in  the  above  enactment. 

Thepreviotia  "Lord  St.  Leonards'  Act"  contains  a  provision  (/), 
exempting  frusteeSy  executors  and  administrators  from 
liability  on  account  of  payments  made  or  acts  done  by 
them  bond  fide  in  pursuance  of  a  power  of  attorney,  by 
reason  that  the  donor  of  the  power  had  previously  died 
or  done  some  act  to  avoid  the  power,  provided  that  the 
death  or  act  of  the  principal  were  not  known  to  the 
attorney  at  the  time  of  his  making  the  payment  or 
doing  the  act.  The  same  enactment  contains  a  reserva- 
tion of  the  right  of  the  person  entitled  to  the  money 
against  the  person  to  whom  a  payment  is  made  by  an 
attorney  under  the  above  circumstances,  similar  to  that 
contained  in  sub-sect.  2,  above. 

A  power  of  attorney,  not  given  for  valuable  considera- 
tion or  otherwise  made  irrevocable  (m),  may  be  at  any 

(0  2  Dart,  V.  &  P.   670 ;    1  b.  26. 
Day.  PrecGonr.  476,  note,  4th  ed.  (m)  As  to  irreyooable  powers 

(k)  After  the  SUt  Dec.  1881 ;  of  attorney,  see  sects.  8,  9,  of  the 

sect.  1,  sub-seot.  2,  anUy  p.  27.  Conyeyanoing  Act,  1882,  and  the 

(0  Stat.  22  &  23  Viot.  c.  35,  notes  thereto,  below. 


law. 
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time  expressly  revoked  by  the  donor  (n),  and  is  revoked 
by  his  death  {o)  or  bankruptcy  (p),  and  also,  it  is  said, 
by  his  insanity  (q).  But  the  better  opinion  appears  to 
be  that,  independently  of  the  above  enactment,  the 
donee  of  a  power  of  attorney  is  not  liable  for  any  pay- 
ment made  or  act  done  by  him  in  good  faith  in  pur- 
suance of  the  power,  by  reason  of  the  previous  revocation 
of  the  power,  if  unknown  to  him  at  the  time  (r). 

It  is  not  clear  whether  the  above  enactment  merely  Effect  of 
exempts  an  attorney  from  liability  to  his  principal,  or  *®^'*  *^' 
whether  it  extends  to  protect  third  parties  in  their  deal- 
ings with  the  attorney.  For  example,  when  a  person 
makes  a  payment  to  the  attorney  of  another,  can  it  be 
said  to  be  a  payment  made  "  in  pursuance  of  a  power  of 
attorney  "  within  the  meaning  of  the  above  enactment  («), 
or  do  the  words  of  the  above  enactment  merely  cover 
the  case  of  the  payment  of  money  by  an  attorney  P 

In  view  of  the  ambiguous  wording  of  the  above  sec-  Practice, 
tion,  it  does  not  appear  to  be  advisable,  in  dealing  with 
the  donee  of  a  power  of  attorney,  to  omit  any  precautions 
previously  usual  in  order  to  ascertain  the  validity  of  the 
power.  When  therefore  a  conveyance  of  land  is  exe- 
cuted by  the  attorney  of  the  vendor  under  a  power,  it  is 
still  desirable  to  deposit  the  purchase-money  in  the 
names  of  trustees,  until  satisfactory  evidence  be  adduced 
of  the  validity  of  the  power  at  the  date  of  the  execution 
of  the  conveyance  (t).  It  will  be  observed  that,  in  such 
a  case,  the  execution  of  the  conveyance  will  be  void,  if 
the  power  should  have  been  previously  revoked,  notwith- 
standing the  above  section. 

(»)  Vynior'a  case,  8  Rep.  82  a.  (r)  See    Boiler,    J.,    Salte    v. 

(o)  Wallaee  v.  Cook,  6  Esp.  117;  Field,  6  T.  R.  211,  214,  215  ;  Ex 

Waiaon  v.  JTtft^,  4  Camp.  272.  parte  McDonnell,  Buck,  399;  Story 

(p)  Hovill  y.  Lethwaite,  6  Esp.  on  Agency,  §  470. 

158 ;  Dawwn  v.  Sexton,  1  L.  «f.,  («)  See  Wallaee  y.  Cook,  5  Esp. 

Ch.  185.  117. 

{q)  Story  on  Agency,  }  481.  (0  See  2  Dart,  V.  &  P.  661. 
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48. --(1.)  An  iiustrument  creating  a  power  of  attorney,  its 
execution  being  yerified  by  afBdaTit,  statutory  declaration,  or 
other  sufficient  evidence,  may,  with  the  affidavit  or  declaration, 
if  any,  be  deposited  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept, 
and  any  person  may  search  that  file,  and  inspect  every  instru- 
ment so  deposited,  and  an  office  copy  thereof  shall  be  delivered 
out  to  him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented 
at  the  office,  and  may  be  stamped  or  marked  as  an  office  copy, 
and  when  so  stamped  or  marked  shall  become  and  be  an  office 
copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall  without 
further  proof  be  sufficient  evidence  of  the  contents  of  the  iostru- 
ment  and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Bules  may  be  made  for  purposes  of  this  section, 
regulating  the  practice  of  the  Central  Office,  and  prescnbiug, 
with  the  concurrence  of  the  Commissioners  of  Her  Majesty  a 
Treasury,  the  fees  to  be  taken  therein. 

(6.)  This  section  applies  to  instruments  creating  powers  of 
attorney  executed  eitner  before  or  after  the  commencement  of 
this  Act. 

See  sect.  2  (xiii.),  antey  p.  28,  as  to  the  term  imtru^ 
ment. 

For  the  rule  made  in  pursuanoe  of  the  above  section, 
see  the  Exiles  of  Court,  below. 


Use  of  word 
g^nt  un* 
neoeasaiy. 


Meaning  of 
terms. 


The  previous 
law. 


Effect  of 
sect.  49. 


XII.   CONSTBUCTION  AND  EfFEOT  OF  DEEDS  AKD  OTHER 

»  Instbuments. 

49. — (1.)  It  is  hereby  declared  that  the  use  of  the  word  grant 
is  not  necessary  in  order  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal. 

(2.)  This  section  applies  to  conyeyances  made  before  or  after 
the  commencement  of  this  Act. 

See  sect.  2  (v.),  antCy  p.  27,  as  to  the  meaning  of  the 
terms  conveyj  conveyance  in  the  above  enactment. 

It  had  been  long  settled  by  judicial  decision  that  in  a 
conveyance  operating  by  grant  it  was  not  necessary  to 
use  the  word  "  grant "  (ii). 

The  above  enactment  does  not  of  course  alter  the  law 
as  to  the  cases  in  which  corporeal  or  incorporeal  here- 


(tf)  iSAocv  T.  iVii«Av,  6  T.  B.  124. 
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ditaments  may  be  conveyed  by  grant  (ar).  In  suob  con- 
veyances the  word  "  grant "  is  the  proper  word  to  use. 
But  any  other  words,  indicating  an  intention  that  the 
conveyance  shall  operate  by  way  of  grant,  are  equally 
effectual  (y). 

50. — (1.)  Freehold  land,  or  a  thin^  in  action,  may  be  con-  Oonyeyanoe 
yeyed  by  a  person  to  himself  jointly  with  another  person,  by  the  by  a  person 
like  means  by  which  it  might  be  conveyed  by  him  to  another  tohi2n8elf,&c. 
person ;  and  may,  in  like  manner,  be  conyeyed  by  a  husband  to 
his  wife,  and  by  a  wife  to  her  husband,  alone  or  jointly  with 
anotherperson. 

(2.)  This  section  appHes  only  to  conveyances  made  after  the 
commencement  of  this  Act  (z). 

See  sect.  2  (v.,  xvii.),  antey  pp.  27,  29,  as  to  the  mean-  Keaning  of 
ing  of  the  terms  conveyancej  convey j  person  in  the  above  *^™^- 
enactment. 

Before  the  above  enactment  came  into  operation,  a  The  previons 
person  could  not  maJke  a  direct  conveyance  of  freehold  ^Z^^^' 
land  to  himself  jointly  with  another,  on  account  of  the  freeholda. 
rule  of  law,  that  a  man  cannot  make  any  conveyance  to 
himself  (a).    For  the  same  reason  and  because  of  the 
rule,  that  husband  and  wife  are  one  person  in  law,  a 
husband  could  not  previously  make  a  direct  conveyance 
of  freehold  land  to  his  wife,  nor  a  wife  to  her  hus- 
band (6).    But  freehold  land  might  be  conveyed  from  a 
person  to  himself,  or  from  a  husband  to  a  wife  and  vice 
versdy  by  means  of   the  Statute  of  Uses  (c).     For  a 
person  could  convey  the  land  to  another,  to  the  use  of 
himself  or  herself  or  his  wife  or  her  husband  {d);  and 
of  course  this  method  can  still  be  adopted.    It  is  still  Conreyanoe 
necessaxy,  whenever  a  person  desires  to  convey  freehold  **>  «*"  '"^- 
land  to  himself  alone,  as  often  happens  upon  a  settle- 

(x)  See  Wma.  B.  P.  190,  253,  (a)  Perk.  b.  203 ;  Wms.  R.  P. 

257,  266,  336.  198. 

(y)  Wms.    B.    P.    214 ;    see  (b)  Litt.  s.  168 ;  Wms.  B.  P. 

MaggtrtUm  y.  Hanbury,  5  B.  &  C.  241. 

101.  {e)  27  Hen.  VIII.  c.  10. 

(z)  After  the  Slst  Deo.  1881 ;  {d)  Wms.  B.  P.  198,  241. 
sect.  1,  sab-aeot.  2,  ante,  p.  27. 
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ment  or  re-settlement  of  land.  For  the  above  enact- 
ment only  enables  a  man  to  convey  to  himself  jointly 
with  another.  And,  subject  to  this  alteration,  the  rule 
of  law,  that  a  man  cannot  convey  land  to  himself,  still 
remains  in  force. 


The  preTions 
law  as  to 
things  in 
action. 


By  the  rules  of  the  common  law  a  person  could  not 
assign  any  personal  property  to  himself  or  herself  or  his 
wife  or  her  husband  (e).  One  of  the  provisions  of  Lord 
St.  Leonards'  Act  (/)  enacts  that  any  person  shall  have 
power  to  assign  personal  property,  now  by  law  assignable^ 
directly  to  himself  and  another  person  or  other  persons 
or  corporation,  by  the  like  means  as  he  might  assign  the 
same  to  another.  In  the  year  1859,  when  Lord  St. 
Leonards'  Act  was  passed,  equitable  choses  in  action  could 
be  assigned  directly  from  one  person  to  another  (^),  but 
legal  choses  in  action  were  not  generally  assignable,  ex- 
cept by  the  indirect  means  of  a  power  of  attorney 
enabling  the  assignee  to  sue  in  the  name  of  the 
assignor  (A).  By  the  Supreme  Court  of  Judicature  Act 
1873  (t),  which  came  into  operation  on  the  Ist  November 
1875  (y),  legal  choses  in  action  were  rendered  directly 
transferable  by  any  absolute  assignment  in  writing 
under  the  hand  of  the  assignor,  of  which  express  notice 
in  writing  should  have  been  given  to  the  person  from 
whom  the  assignor  would  have  been  entitled  to  receive 
or  claim  the  chose  in  action.  As  it  is  enacted  in  that 
Act  that  the  mode  of  assignment  introduced  thereby 
shall  be  deemed  to  have  been  effectual  at  law  to  transfer 
the  legal  right  to  a  chose  in  action  (A;),  it  appears  that, 
on  and  after  the  1st  November  1875,  a  legal  chose  in 
action  might  be  directly  assigned  by  one  person  to 


(<f)  Perk.  88.  203,  704,  705 ; 
Wms.  R.  P.  198 ;  Wms.  P.  P. 
478. 

(/)  Stat.  22  &  23  Viot.  c.  35, 
B.  21. 

iff)  Wma.  P.  P.  6,  7. 


(h)  WmB.  P.  P.  5,  6. 

(0  Stat.  36  &  37  Vict.  c.  66, 
8.  25,  sub-s.  6. 

U)  Stat.  37  &  38  Viot.  0.  83. 

(k)  Stat.  36  &  37  Vict.  c.  66, 
8.  2o,  6ub-8.  6 ;  "Wma,  P.  P.  6, 
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himself  jointly  with  ajiother,  by  virtue  of  Lord  St. 
Leonards'  Act  (/),  before  the  above  enactment  came 
into  operation  (//*). 

With  regard  to  the  present  method  of  transferring  Choflesin 
choses  in  action  subject  to  a  trust  upon  the  appointment  jj^^^gt^^!/ 
of  a  new  trustee,  or  the  retirement  of  a  trustee,  see 
sect.  34  and  notes,  antCy  pp.  181 — 186. 

61. — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an  Words  of 
estate  in  fee  simple,  to  use  the  words  in  fee  simple,  without  the  limitation  in 
word  heirs ;  and  in  the  limitation  of  an  estate  in  tail,  to  use  fee  or  in  tail, 
the  words  in  tail  without  the  words  heirs  of  the  body ;  and  in 
the  limitation  of  an  estate  in  tail  male  or  in  tail  female,  to  use 
the  words  in  tail  male,  or  in  tail  female,  as  the  case  requires, 
without  the  words  heirs  male  of  the  body,  or  heirs  female  of  the 
body. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act  (n). 

Before  the  above  enactment  came  into  operation,  a  The  previous 
legal  estate  in  fee  simple  could  only  be  conferred  in  a  ^* 
deed  by  a  limitation  to  the  donee  and  his  heirs  (o).  A 
legal  estate  tail  could  only  be  conferred  in  a  deed  by 
a  limitation  to  the  donee  and  the  heirs  of  his  body{p). 
Consequently  a  legal  estate  in  tail  male  or  female  could 
only  be  conferred  in  a  deed  by  a  limitation  to  the  donee 
and  the  heirs  mak^  or  female ^  of  his  body  {q). 

In  deeds  executed  after  the  31st  December  1881, 
either  the  exact  words  specified  in  the  above  enactment 
must  be  employed,  or  else  the  expressions  previously 
required  by  law.  The  limitation  in  a  deed  of  a  legal 
estate  of  freehold  in  any  other  mode  confers  on  the 
donee  a  life  estate  only  (r). 


(/)  Stat.  22  &  23  Vict.  c.  35, 
8.  21. 

(m)  See  Dav.  Prec.  Conv.  Vol. 
II.  Part  II.  805—807  and  notes, 
4th  ed. 

(ft)  After  the  31st  Doc.,  1881  ; 
sect.  1,  sub-seot.  2,  ante^  p.  27. 

(o)  Litt.  8.  1 ;  2  Black.  Comm. 
107 ;  Wms.  R.  P.  150,  161 ;  see 
p.  170. 

w.c. 


(p)  Litt.  88.  14,  15,  31 ;  Co. 
Litt.  20a;  2  Black.  Comm.  114, 
115;  Wms.  R.  P.  160,  151. 

{q)  Litt.  88.  22,  23,  31  ;  2 
Black.  Comm.  114,  116;  Wms. 
R.  P.  150. 

(r)  Litt.  88.  1,  283;  Co.  Litt. 
20  a,  42  a  ;  2  Black.  Comm.  107, 
115,  121  ;  Lucas  t.  Brandreth,  28 
Beav.  274  ;  Wms.  R.  P.  151. 
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FowezBBimply      62. — (1.)  A  person  to  whom  any  power,  whether  coupled  with 
collateral.         an  interest  or  not,  is  given  may  by  deed  release,  or  contract  not 

to  exercise,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instruments 

coming  into  operation  either  before  or  alter  the  commencement 

of  this  Act. 

Meaning  of  See  sect.  2  (xiii.,  xvii),  ante,  pp.  28,  29,  as  to  the 
meaning  of  the  terms  imtnnyienty  person  in  the  above 
enactment. 

The  previous       Before  the  above  enactment  came  into  operation,  a 

^^'  power  simply  collateral  could  not  be  extinguished   or 

suspended  by  release  or  any  other  means  (s) :  but  the 
donee  of  any  other  power  might  release  or  contract  not 

Power  simply  to  exercise  it  {t),  A  power  simply  collateral  is  a  power, 
by  the  exercise  of  which  the  donee  can  acquire  no 
interest  in  the  subject-matter  of  the  power,  given  to  a 
person,  who  has  not  any  interest  therein  at  the  time  of 
the  creation  of  the  power,  and  takes  no  interest  therein 
under  the  instrument  conferring  the  power  (w).  A 
power  of  sale  and  exchange,  and  of  revoking  the  uses  of 
a  settlement  for  such  purposes,  given  by  a  settlement  of 
real  estate  to  trustees  who  have  no  estate  in  the  settled 
land — such  as  was  usually  inserted  in  real  settlements 
before  commencement  of  the  Settled  Land  Act  18S2  {x) 
— is  an  example  of  a  power  simply  collateral  (y).  It 
will  be  observed  that,  according  to  the  above  defini- 
tion, neither  a  power  to  a  stranger  to  charge  or  limit 
an  estate  in  land  in  his  own  favour,  nor  a  power  reserved 
by  a  grantor  (c),  nor  a  power  to  a  tenant  for  life  to 
appoint  the  property,  of  which  he  is  tenant  for  life, 
among  his  children  {a)  is  a  power  simply  collateral. 

EfPectof  The  above  enactment  therefore  alters  the  law  with 

sect.  62. 

(s)  Sugd.  Pow.  49,  893;  Leacb,  (x)  Stat.  45  &  46  Vict.  c.  38 ; 

V.-O.,  W'est  V.  Berfiey,  1  R.  &M.  see  below. 

431,  434.  (y)  Williams   on  Settlements, 

(0  Sugd.  Pow.  82  et  Beq. ;  WcH  320  ;  Wms.  R.  P.  321. 

V.  Bemey^  1  R.  &  M.  431 ;  Smith  (s)  Leaoh,  V.-C,  Wett  v.  Btr- 

T.  Death,  6  Madd.  371 ;  Homer  ▼.  ney,  1  R.  &  H.  431,  434,  436. 

Swann,  T.  &  R.  430 ;  Sunt  v.  (a)  Smith  v.  I/eath,   6  Hadd. 

Hurst,  16  Beav.   372 ;   Isaac  v.  371 ;  Horner  v.  Sicann,  T.  &  R. 

Hughes,  L.  R.,  9  Eq.  191.  430. 

(m)  Soe  Sugd.  Pow.  47,  48. 
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regard  to  powers  simply  collateral  alone.     It  may  be  Powers  of 
remarked  that  when  any  power  is  given  to  trustees, 
they  cannot  release  or  contract  not  to  exercise  it,  if 
such  a  proceeding  would  be  to  the  prejudice  of  their 
cestuis  que  trustent  and  a  breach  of  their  own  duties  {b). 

53. — (1.)  A  deed  expressed  to  be  supplemental  to  a  previous  Gonsiniction 
deed,  or  directed  to  be  read  as  an  annex  thereto,  shall,  as  far  as  of  supple- 
may  be,  be  road  and  have  effect  as  if  the  deed  so  expressed  or  mental  or 
dii-ected  were  made  by  way  of  indorsement  on  the  previous  deed,  annexed  deed, 
or  contained  a  full  recital  thereof. 

(2)  This  section  applies  to  deeds  executed  either  before  or 
after  the  commencement  of  this  Act. 

It  may   occasionally  be   convenient  to    adopt    the 
method  introduced  by  the  above  enactment. 

64. — (1.)  A  receipt  for  consideration  money  or  securities  in  Beoeipt  in 
the  body  of  a  deed  shall  be  a  sufficient  discharge  for  the  same  to  deed  soffi- 
the  person  paying  or  delivering  the  same,  without  any  further  dent, 
receipt  for  the  same  bein^  indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act  (c). 

See  sect.  2  (xiv.),  ante^  p.  29,  as  to  the  meaning  of 
the  term  securities  in  the  above  enactment. 

The  above  enactment  appears  to  affect  the  previous  The  previous 
practice  rather  than  to  alter  the  law.  Before  this  Act  pj^Sce. 
came  into  operation,  it  was  the  practice,  when  a  deed 
was  executed  in  consideration  of  the  payment  of  money, 
to  indorse  a  receipt  for  the  money  on  the  back  of  the 
deed  as  well  as  to  insert  a  receipt  in  the  body  of 
the  deed  (d).  The  effect  of  a  receipt  for  money  in  the 
body  of  a  deed  was  to  estop  at  law  the  person,  stated  to 
be  the  recipient  of  the  money,  and  his  successors  in  title 
from  showing  that  the  money  was  not  in  fact  paid  [e), 
A  receipt  for  money  indorsed  on  the  back  of  a  deed,  as 
it  was  not  under  seal,  could  not  operate  as  an  estoppel 

(b)   WelUr  v.  Ker,  L.  R.,  1  So.  (d)  Wnw,R.P.201,202,note{c). 

App.  1 1 ;  Thaeker  v.  Key^  L.  H.,  («)  Baker  v.  Detcey^  1  B.  &  C. 

8  JBq.  408.  704 ;  Harding  v.  Ambler,  3  M.  & 

(e)  After  the  3l8t  Dec.,  1881 ;  W.  279. 
sect.  1,  sub-sect.  2,  ante,  p.  27. 
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Effect  of 
sect.  64. 


at  law,  but  was  only  evidence  for  a  jury,  and  might 
therefore  be  rebutted  (/).  In  equity,  a  receipt  for 
money  contained  in  the  body  or  indorsed  on  the  back  of 
a  deed,  or  both,  did  not  operate  as  an  estoppel;  but 
evidence  might  be  adduced  that  the  money,  or  part  of 
it,  had  not  in  fact  been  paid  (g).  Since  the  Supreme 
Court  of  Judicature  Act  1873  (h)  came  into  operation(t), 
it  appears  that  a  receipt  for  money  in  the  body  of  a  deed 
practically  ceased  to  operate  as  an  estoppel. 

The  above  enactment  will  probably  put  an  end  to  the 
practice  of  indorsing  a  receipt  on  the  back  of  a  deed. 
But  it  does  not  appear  to  affect  the  equitable  right  to 
adduce  evidence  that  consideration  money  was  not  in 
fact  all  paid,  notwithstanding  that  the  receipt  of  the 
whole  have  been  acknowledged  in  a  deed.  It  will  be 
observed  that  it  is  enacted  above  that  a  receipt  for 
consideration  money  in  the  body  of  a  deed  shall  be  a 
sufficient  discharge  to  the  person  pacing  the  same. 

As  to  the  effect  of  a  receipt  in  the  body  of  a  deed 
with  regard  to  a  subsequent  purchaser,  see  the  next 
section. 


Beoeiptin 
deed  or 
indorsed, 
evidence  for 
subsequent 
purchaser. 


65. — (1.)  A  receipt  for  consideration  money  or  other  con- 
sideration in  the  body  of  a  deed  or  indorsed  thereon  shall,  in 
favour  of  a  subsequent  purchaser,  not  having  notice  that  the 
money  or  other  consideration  thereby  acknowledged  to  be  re- 
ceived was  not  in  fact  paid  or  given,  wholly  or  in  part,  be  suffi- 
cient evidence  of  the  payment  or  giving  of  the  whole  amount 
thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act  (A;). 

See  sect.  2  (viii.),  ante^  p.  28,  as  to  the  meaning  of 
the  term  purchaser  in  the  above  section. 


(/)  Lampon  ▼.  Corker  6  B.  & 
A.  606,  611,  612. 

{ff)  Coppin  V.  Coppin,  2  P.  W. 
291 ;  WiUoti  y.  Keating,  28  L.  J., 
Gh.  895. 

(h)  Stat.  36  &  37  Vict.  c.  66 ; 
see  sects.  24  (sub -sects.  1,  2),  25 


(sab-sect.  11);  Wms.  B.  P.  166, 
186 

(i)  On  the  1st  Nov.,  1876;  Stat. 
37  &  38  Vict.  c.  83. 

{k)  After  the  Slst  Dec.,  1881 ; 
sect.  1,  sab-seot.  2,  antSf  p.  27. 
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Before  the  above  enactment  come  into  operation,  ThepreyionB 
when  a  deed  contained  a  receipt  for  the  consideration  ^^' 
money  and  another  receipt  was  indorsed  on  the  back  in 
the  usual  way  (/),  and  the  deed  came  from  the  custody 
of  the  person,  who  was  stated  to  have  paid  the  considera- 
tion, or  his  successors  in  title,  a  purchaser  without  no- 
tice, that  all  the  money  had  not  in  fact  been  paid,  was 
not  bound  to  make  inquiry,  whether  any  of  the  money 
had  not  been  paid.  In  the  absence  of  any  suspicious 
circumstances,  he  was  entitled  to  treat  such  a  receipt  as 
sufficient  evidence  of  payment  (m).  But  if  the  usual 
receipt  were  not  indorsed  on  the  back  of  a  deed,  that 
was  a  sufficient  circumstance  to  put  a  purchaser  upon 
inquiry  as  to  the  fact  of  the  payment  of  the  considera- 
tion, and  to  affect  him  with  notice,  if  any  of  it  should 
not  have  been  paid(w).  In  such  a  case  therefore  the 
purchaser  was  entitled  to  require  further  sufficient  evi- 
dence of  payment  of,  or  an  effectual  discharge  for,  the 
money  (o). 

According  to  the  later  practice,  the  receipt  indorsed 
on  a  deed  was  regarded  as  the  evidence  of  payment 
rather  than  the  receipt  contained  therein,  which  was 
considered  merely  as  a  formal  part  of  the  deed(;^).  It 
does  not  appear  therefore  that  the  absence  of  a  receipt 
in  the  body  of  a  deed  would  alone  have  had  the  same 
effect  as  the  absence  of  an  indorsed  receipt.  But  any 
imusual  and  suspicious  circumstances  with  regard  to  the 
form  of  a  receipt  might  have  the  same  effect  as  the  ab- 
sence of  an  indorsed  receipt  (q). 

The  effect  of  the  above  enactment  and  of  the  previous  EflPeot  of 
section  (r),  appears  to  be  that  a  receipt  for  consideration  "®^        *     ' 

(/)  See  notes  to  sect.  64,  antey  Preston  on  Abstractfl,  15. 
p.         .  (o)  3  Prest.  Aba.  lo. 

{m)  White  v.  WakefUld,  7  Sim.  {p)  3  Prest.  Abs.  15. 

401,  417;  Fry,  J.,  Kettleicell  v.  (q)  ^ee  Kennedy  y.  Green ^^Vij, 

Walton,  21  Ch.  D.  685,  703.  &  K.  699. 

(»)  Romilly,  M.  R.,  Gremslade  (r)  Sect.  54,  ante,  p.  227. 

V.  Dare,  20  Beuv.  284,  292;    3 
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money  either  contained  in  or  indorsed  on  a  deed  exe- 
cuted after  the  31st  of  December  1881  is  as  good  evi- 
dence of  payment,  in  favour  of  a  purchaser  without 
notice  of  non-payment,  as  a  receipt  both  contained  in 
and  indorsed  on  a  deed  executed  before  that  date. 


Receipt  in 
deed  or  in- 
dorsed, autho- 
rity for  pay- 
ment to 
solicitor. 


The  preyious 
law. 


Effect  of 
sect.  66. 


TmsteoB. 


66. — (1.)  Where  a  solicitor  produces  a  deed,  having  in  the 
body  thereof  or  indorsed  thereon  a  receipt  for  consideration 
money  or  other  consideration,  the  deed  being  executed,  or  the 
indorsed  receipt  being  signed,  by  the  person  entitled  to  give  a 
receipt  for  that  consideration,  the  deed  shall  be  sufficient  autho- 
rity to  the  person  liable  to  pay  or  give  the  same  for  his  paying 
or  giving  the  same  to  the  solicitor,  without  the  solicitor  pro- 
ducing any  separate  or  other  direction  or  authority  in  that 
behalf  from  the  person  who  executed  or  signed  the  deed  or  re- 
ceipt. 

r2.)  This  section  applies  only  in  cases  where  consideration  is 
to  be  paid  or  given  after  the  commencement  of  this  Act  («). 

Before  the  above  enactment  came  into  operation  the 
law  was  that  the  possession  of  an  executed  conveyance, 
with  a  signed  receipt  for  consideration  money  indorsed, 
was  not  in  itself  an  authority  to  the  solicitor  of  a  vendor 
or  mortgagee  to  receive  the  consideration  money  (^). 

The  above  enactment  appears  to  operate  as  an  autho- 
rity from  the  person  who  has  executed  the  conveyance 
to  the  person  liable  to  the  consideration  money  to  pay 
the  same  to  the  solicitor.  In  the  case  of  the  mis-appli- 
cation of  the  money  therefore,  the  person  who  has  exe- 
cuted the  conveyance  could  not  recover  the  consideration 
from  one,  who  had  paid  it  to  the  soUcitor  under  such  an 
implied  authority. 

It  has  been  held  that  trustees,  who  are  vendors,  can- 
not insist  that  a  purchaser  from  them  shall  pay  the  pur- 
chase-money to  their  solicitor  by  virtue  of  the  authority 
impHed  under  the  above  enaxjtment,  instead  of  paying 
it  to  the  trustees  themselves,  or  to  their  account  at  a 


(«)  After  the  Slst  Dec.,  1881 ; 
sect.  1,  sub-sect.  2,  ante,  p.  27. 


U)  Viney  v.  Chaplin,  2  De  G. 
&  J .  468, 4tn\  Ex  parte  Stcinbanks, 
11  Ch.  D.  625. 
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bank  (m).  It  appears  that,  as  a  rule,  it  would  be  a 
breach  of  trust  on  the  part  of  trustees  to  permit  their 
solicitor  to  receive  trust  money  by  virtue  of  the  above 
enactment;  and  that,  in  such  a  case,  they  would  be 
liable,  if  the  solicitor  misapplied  the  money  (a?). 

57.  Doeds  in  the  form  of  and  using  the  expressions  in  the  Sufficiency  of 
Forms  given  in  the  Fourth  Schedule  to  this  Act,  or  in  the  like  forms  in 
form  or  using  expressions  to  the  like  efiPect,  shall,  as  regards  Fourth 
form  and  expression  in  relation  to  the  provisions  of  this  Act,  be  Schedule, 
sufficient. 

68. — (1.)  A  covenant  relating  to  land  of  inheritance,  or  de-  CJovenants  to 
volving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be  bind  heirs, 
made  with  the  covenantee,  his  heirs  and  assigns,  and  shall  have  &o.  (y). 
effect  as  if  heirs  and  assigns  were  expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators,  and 
assigns,  and  shall  have  effect  as  if  executors,  administrators, 
and  assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after  the 
commencement  of  this  Act  (z). 

See  sect.  2  (ii.),  aniCy  p.  27,  as  to  the  meaning  of  the 
term  land  in  the  above  section. 

Before  the  above  section  came  into  operation,  if  a  The  previous 
covenant  were  made  relating  to  land  of  inheritance,  and  ^^' 
it  appeared  clearly  that  the  intention  of  the  parties  was 
not  to  confine  the  benefit  of  the  covenant  to  the  cove- 
nantee personally,  the  heir  of  the  covenantee  might 
enforce  the  covenant,  if  the  land  to  which  the  covenant 
related,  descended  to  him,  although  he  were  not  ex- 
pressly mentioned  in  the  covenant  {a).  And  if  a  cove- 
nant relating  to  land  of  inheritance  could  have  been 
enforced  by  the  heir  of  the  covenantee,  if  the  land  had 


{u)  Re  Bellamy  and  Metropolitan 
Board  of  Worki,  24  Ch.  D.  387, 
G.  A.,  Cotton  and  Bowen,L.  JJ., 
Baggallay,  L.  J.,  diM,^  reversing 
the  decision  of  Kay,  J.  ;  see  2 
Dart,  V.  &  P.  666—668 ;  Sugd. 
V.  &  P.  667. 

ix)  Ohost  V.  WiUleTy  9  Beav. 
497  ;  Re  Bellamy  and  Metropolitan 


Board  of  Works,  24  Ch.  D.  387, 
391,  394,  400,  403. 

(y)  The  marginal  notes  of  this 
and  the  next  section  appear  to 
have  been  transposed. 

(2)  After  the  Slst  Dec.,  1881 ; 
sect.  1,  sub-sect.  2,  ante^  p.  27. 

(a)  Lougher  v.  WiUiamSy  2  Lev. 
92. 
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descended  to  him,  it  could  be  enforced  by  the  cove- 
nantee's assigns  of  the  land,  to  which  the  covenant 
related,  although  they  were  not  expressly  mentioned  in 
the  covenant  (b).  And  a  covenant  relating  to  land  not 
of  inheritance  could  be  enforced  by  the  executors, 
administrators  and  assigns  of  the  covenantee,  upon 
succeeding  to  the  covenantee's  estate  in  the  land,  to. 
which  the  covenant  related,  although  they  were  not 
expressly  mentioned  in  the  covenant,  imless  an  intention 
were  declared  to  confine  the  benefit  of  the  covenant  to 
the  covenantee  personally  (c). 

Before  the  above  enactment  came  into  operation,  when 
it  was  intended  that  covenants  relating  to  land  should 
run  tcith  the  land — ^that  is,  should  be  enforceable  by  the 
covenantee's  successors  in  estate — it  was  the  practice  to 
express  that  the  covenants  were  made  with  the  cove- 
nantee, his  heirs  and  assigns^  or  with  him,  his  executors^ 
administrators^  and  assigns,  according  to  the  nature  of 
the  covenantee's  estate  (d). 

It  is  now  unnecessary  expressly  to  extend  the  benefit 
of  a  covenant  relating  to  land  of  the  covenantee  to  his 
heirs  and  assigns,  in  the  case  of  land  of  inheritance,  or 
to  his  executors,  administrators  and  assigns,  in  the  case 
of  lemd  not  of  inheritance.  For  the  effect  of  the  above 
section  is  that  a  covenant  relating  to  ^wc?  will  be  enforce- 
able by  the  covenantee's  successors  in  estate  in  the  land, 
to  which  the  covenant  relates,  although  they  be  not 
expressly  mentioned  therein.  But  if  it  should  be 
desired  in  any  case  to  confine  the  benefit  of  a  covenant 
relating  to  land  to  the  covenantee  personally,  his  succes- 
sors in  estate  should  be  expressly  excluded  therefrom. 

The  most  important  question  arising  in  connection 


(^  Co.  Litt.  384  b,  385  a ;  Stat. 
32  Hen.  VIII.  c.  34,  ante,  p.  106  ; 
Sugd.V.  &P.  577 ;  Wm8.R.P.412. 

{e)  See  Speneer't  eaUf  6  Rep.  16, 
1  Smith,  L.  C.  68,  8th  ed.  ;  ante, 


p.  110. 

{d)  See  Wma.  R.  P.  509,  568  ; 
Dav.  Prec.  Conv.  Vol.  V.  Part  I. 
109,  192,  3rd  ed. 
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with  the  above  enactment  is,  what  are  covenants  relating 
to  land,  to  which  alone  sect.  58  applies  ?  In  cases,  in 
which  the  relation  of  tenant  for  a  term  of  years  and 
reversioner  exists  between  the  parties  to  the  covenant, 
covenants  "  relating  to  land  "  appear  to  be  those  cove- 
nants "  which  touch  or  concern  the  thing  demised,"  that 
is  to  say,  those  covenants,  which  may  be  enforced  by 
assignees  of  the  term  by  the  common  law  and  by 
assignees  of  the  reversion  by  virtue  of  Stat.  32  Hen. 
VIII.  c.  34  {e).  The  following  are  examples  (/)  of 
covenants  of  this  nature : — To  pay  rent  (^),  to  pay  rates 
and  taxes,  &c.  (A),  to  repair  (t),  to  deliver  up  the  demised 
premises  in  good  repair  at  the  end  of  the  term  (A:),  to 
reside  upon  the  demised  land  (/),  as  to  the  mode  of 
cultivation  of  the  demised  land  (w),to  renew  the  lease  (n), 
for  quiet  enjoyment  (o),  and  otherwise  for  title  (p). 

In  cases  in  which  the  relation  of  tenant  for  a  term  of 
years  and  reversioner  does  not  exist  between  the  parties 
to  the  covenant,  the  above  enactment  seems  to  apply 
only  when  the  covenant  relates  to  the  land  of  the 
covenantee,  as  in  the  case  of  the  ordinary  covenants 
for  title  (q).  It  does  not  appear  to  extend  to  cove- 
nants relating  to  land  of  the  covenantor.  It  seems 
doubtful  whether  it  would  apply  in  cases,  where  a 
covenant  is  entered  into,  which  relates  to  the  land  of 
the  covenantor  but  is  made  for  the  benefit*  of  land  of 


{e)  Spencer"* sca$e,  5  Rep.  16,  18; 
1  Smith,  L.  C.  68,  8th  ed. ;  seo 
ante,  pp.  104—111. 

(/)  All  the  cases  on  this  subject 
will  be  found  in  Woodfall  on 
Landlord  and  Tenant,  149,  12th 
ed.  ;  1  Smith,  L.  G.  80  et  teq., 
8th  ed. 

(g)  Parker  v.  Webb,  3  Salk.  6. 

(A)  Dean  and  Chapter  of  Wind' 
90r*$  ease,  5  Kep.  24. 

(i)  SpeneerU  caee,  5  Rep.  16; 
Ikan  and  Chapter  of  Windsor^ »  case, 
ib.  24  ;  Martyn  ▼.  Clue,  18  Q.  B. 
661 ;  see  also  MinshuH  v.  Oakee,  2 
H.  &  N.  793  ;  WiUiams  v.  Earle, 


L.  R.,  3  Q.  B.  739. 

(k)  Martyn  v.  Clue,  18  Q.  B. 
661. 

(/)  Tatem  v.  Chaplin,  2  H.  Bl. 
133. 

(m)  Coekeon  v.  Cock,  Cro.  Jao. 
126 ;  Martyn  v.  Clue,  18  Q.  B.  661. 

(«)  Boe  d.  Bamford  v.  Bay  ley, 
12  East,  464,  469  ;  Simpson  y. 
Clayton,  4  Bing.  N.  C.  768,  780. 

(o)  Campbell  v.  Lewis,  3  B.  &  A. 
392. 

{p)  Sugd.  V.  &  P.  677. 
(q)  Sugd.   V.   &  P.   676 ;   see 
ante,  p.  77. 
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Operation  of 
sect.  68. 


the  oovenantee ;  for  instance,  where  the  owners  of  two 
pieces  of  land  enter  into  mutual  covenants,  by  which 
each  engages  to  observe  some  restriction  in  the  use  of 
his  own  piece  of  land  for  the  benefit  of  the  owner  of 
the  other  piece.  In  such  cases  it  is  thought  that  it  will 
be  advisable  to  extend  the  benefit  of  the  covenant  to  the 
covenantee's  successors  in  estate  (r)  by  express  words. 

It  wiU  be  observed  that  the  above  enactment  will  not 
have  the  effect  of  extending  the  benefit  of  a  covenant 
to  the  covenantee's  successors  in  estate,  in  cases  in 
which  it  cannot  legally  be  extended  to  them  by  express 
words  («). 


Covenants  to 
extend  to 
heirs,  &c.  (t). 


The  previous 
law. 


69. — (1.)  A  covenant,  and  a  contract  under  seal,  and  a  bond 
or  obligation  under  seal,  though  not  expressed  to  bind  the  heirs, 
shall  operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as 
the  executors  and  administrators  and  personal  estate,  of  the 
person  making  the  same,  as  if  heirs  were  expressed. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  Act  (m). 

(3.)  This  section  applies  onlv  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  covenant,  contract,  bond,  or 
obligation,  and  shall  have  effect  subject  to  the  terms  of  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  ap|)lies  only  to  a  covenant,  contract,  bond, 
or  obligation  made  or  implied  after  the  commencement  of  this 
Act  (a;). 

Before  the  above  enactment  came  into  operation, 
covenants  and  contracts,  bonds  and  obligations  under 
seal  bound  the  executors  or  administrators  and  the 
personal  estate  of  the  person  making  the  same  although 
not  expressly  mentioned  therein  (y).     But  they  did  not 


(r)  As  to  the  conditions  under 
which  such  covenants  can  be  en- 
forced by  the  covenantee's  suc- 
cessors in  estate,  see  JUnals  v. 
CowlUhaw,  9  Ch.  D.  126;  11  Ch. 
D.  866 ;  Taite  v.  Gosling,  11  Ch. 
D.  273. 

(s)  See  Renah  v.  CowlithaWf  9 
Ch.  D.  125;  11  Ch.  D.  866  ;  JETay- 
ioood  ▼.  Brunttciekf  ^e,  Sodety,  8 
Q.  B.  D.  403. 


(0  The  margfinal  notes  of  this 
and  the  preceding  section  appear 
to  have  been  transposed. 

(m)  See  sect.  7,  ante^  pp.  74 — 93. 

[x)  After  the  3lBt  Dec.,  1881 ; 
sect.  1,  sub-sect.  2,  antCy  p.  27. 

(y)  Coxn«  Dig.  tit.  dovenant 
(C);  2  Wms.  Exors.  1731,  1767, 
8th  ed. ;  WUliamt  v.  Burrelly  1 
C.  B.  402. 
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bind  his  heirs,  unless  expressly  mentioned  therein  (z). 
A  man's  real  estate  was  liable  to  be  applied  in  satisfac- 
tion of  liabilities  so  incurred,  before  the  above  enact- 
ment took  efPect,  either  by  virtue  of  Stat.  3  &  4 
Will.  IV.  c.  104  or  because  he  had  by  wiU  charged  his 
real  estate  with  the  payment  of  his  debts,  although 
his  heirs  should  not  have  been  expressly  bound  (a). 
But  no  action  could  previously  be  brought  at  law  to 
enforce  such  obligations  against  the  heirs,  unless  they 
had  been  expressly  bound  (b).  An  action  lay  against 
the  heirs,  if  expressly  bound  (c) ;  and,  if  a  right  of 
action  existed  against  the  heir,  an  action  might  be 
brought  against  the  devisee,  by  statute  (r/). 

The  effect  of  the  above  enactment  is  that  an  action  Effect  of 
will  now  lie  at  law  against  the  heir  or  devisee  of  a  ^^^'  ^^' 
person,  who  has  made  a  covenant,  or  a  contract,  bond 
or  obligation  imder  seal,  after  the  Slst  December  1881, 
although .  his  heirs  have  not    been    expressly  bound 
therein. 

It  was  pre\'iou8ly  usual  in  covenants,  bonds  and  other  The  previous 
obligations  under  seal  to  express  that  the  party  making  P'^*'^^®' 
the    same    bound    himself,   his    heirs,   executors    and 
administrators  (e).     It  was  always  superfluous  to  men-  The  present 
tion  executors  or  administrators  in  such  instruments,  P""**^^^**- 
and  it  is  now  tmnecessary  to  mention  heirs.     This  is 
now  the  case  with  regard  to  covenants,  contracts  under 
seal,  and  bonds  or  obligations  under  seal. 

60.— (1.)  A  covenant,  and  a  contract  under  seal,  and  a  bond  Effectof  cove- 
or  obligation  under  seal,  made  with  two  or  more  jointly,  to  pay  nant  with  two 
money  or  to  make  a  conveyance,  or  to  do  any  other  act,  to  them  or  more 
or  for  their  Iwnefit,  shall  be  deemed  to  include,  and  shall,  by  jointly. 

{z)  Shepp.   Touch.   178 ;   Bac.  {c)  2  Black.  Comm.  243. 

Abr.  tit.  Heir  and  Ancestor  (F) ;  (d )  Stat.  1 1  Geo.  IV.  &  1  Will. 

Wma.  R.  P.  83,  84.  IV.  c.  47,  sa.  2—4. 

(a)  Morse  Y.  Tucker,  6  Hare,  79;  {e)  Wma.  R.  P.  609,  668  ;  Dav. 
Jlanur^B  Devisees  case,  2De  G.  M.  Prec.  Conv.  Vol.  II.  Part  I.  138, 
&  G.  366  ;  Wms.  R.  P.  81,  85.  4th  ed. ;    Vol.  V.  Part  II.  280, 

(b)  Note  (c),  aboTG.  3rd  ed. 
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The  previoiu 
practice. 


virtue  of  this  Act,  imply,  an  obli^tion  to  do  the  act  to,  or  for 
the  benefit  of,  the  survivor  or  survivors  of  them,  and  to,  or  for 
the  benefit  of,  any  other  person  to  whom  the  right  to  sue  on  the 
covenant,  contract,  bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  Act  (/). 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  covenant,  contract,  bona,  or 
obligation,  and  shall  have  effect  subject  to  the  covenant,  con- 
tract, bond,  or  obligation,  and  to  the  provisions  therein  con- 
tained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond, 
or  obligation  made  or  implied  after  the  commencement  of  this 
Act{g), 

See  sect.  2  (v.,  xvii.),  antey  pp.  27, 29,  as  to  the  mean- 
ing of  the  terms  conteyance^  person  in  the  above  section. 

The  above  enactment  seems  to  be  intended  to  e£Pect  a 
change  in  the  practice  of  conveyancing.  It  does  not 
appear  to  alter  the  law.  The  right  to  enforce  a  cove- 
nant, or  a  contract  under  seal,  or  a  bond  or  obligation 
under  seal,  made  with  two  or  more  persons  jointly,  to 
pay  money  or  to  make  a  conveyance  or  to  do  any  other 
act  to  them  or  for  their  benefit,  passes,  upon  the  death 
of  any  one  of  them,  to  the  survivor  or  survivors  by  the 
common  law  (//).  And  it  is  obvious  that,  if  the  right  to 
sue  upon  such  a  covenant,  contract,  bond  or  obligation 
devolve  upon  any  other  person  than  those,  who  ori- 
ginally took  the  benefit  thereof,  or  the  survivor  or 
survivors  of  them,  a  corresponding  obligation  will  be 
imposed  upon  the  party  sustaining  the  burthen  of  the 
covenant,  contract,  bond  or  obligation. 

In  drawing  an  instrument  imder  seal,  by  which  an 
obligation  was  imposed  to  pay  money  to  several  persons 
jointly,  it  was  the  practice  to  express  that  the  obligation 
was  to  pay  the  money  to  them  "  or  the  survivors  or  sur- 
vivor of  them  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns  "  (i).     This  was  accurate^ 


if)  See  sect.  7,  ante,  pp.  74—93. 
(g)  After  the  3l6t  Dec.,  1881 ; 
sect.  1,  sub-sect.  2,  ante,  p.  27. 
(A)  Litt.   88.  281,  282  ;  Wms. 


P.  P.  364,  866. 

(»)  Dav.  Prec.  Conv.  Vol.  II. 
Part  II.  320,  4th  ed.  ;  Vol.  V. 
Part  II.  280,  3rd  ed. 
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but  Tinnecessary ;  for  if  it  be  expressed  in  an  instrument 
under  seal  that  a  person  enters  into  an  obligation  to  pay 
money  to  several  other  persons,  without  further  words, 
the  right  to  enforce  that  obligation  will  devolve  by  law 
upon  the  survivors  or  survivor  of  them,  and  the  execu- 
tors or  administrators  of  the  last  survivor,  or  will  pass 
to  any  person,  to  whom  they  or  he  may  assign  it  {j). 
Covenants  to  do  some  act  for  the  benefit  of  two  or  more 
persons  jointly  were  not  usually  worded  with  such 
scrupulous  accuracy  as  covenants  for  the  payment  of 
money.  In  such  cases  conveyancers  seemed  content  to 
rest  the  obligation  to  do  the  act  for  the  benefit  of  the 
survivor  or  survivors  upon  implication  of  law  {k). 

The  effect  of  the  above  section  is  that,  when  an  obli-  Effect  of 
gation  is  created  by  an  instrument  under  seal  to  pay  ^^  ' 
money  to  or  do  any  other  act  for  the  benefit  of  two  or 
more  persons  jointly,  it  is  superfluous  to  express  that 
the  obligation  shall  extend  to  paying  the  money  to  or 
doing  the  act  for  the  survivor  or  8ur\'ivors,  those  upon 
whom  the  last  survivpr's  interest  may  devolve  by  law,  or 
their  or  his  assigns.  But  it  will  be  observed  that  proper 
words  must  still  be  used  to  secure  the  devolution  of  the 
right  to  enforce  such  an  obligation  to  the  obligees' 
successors  in  interest ;  as,  except  in  the  case  of  succes- 
sion by  survivorship,  the  above  section  does  not  appear 
to  extend  the  obligation,  unless  the  correlative  right 
devolve  independently.  For  instance,  if  A.,  seised  of 
Blackacre,  and  B.  and  C,  jointly,  seised  of  Whiteacre, 
enter  into  mutual  covenants  imposing  some  restriction 
upon  the  use  of  their  respective  tenements,  it  is  thought 
that  the  above  enactment  will  not  of  itself  extend  the 
obligation  of  A.,  so  as  to  give  the  assigns  of  B.  and  C. 
a  right  to  enforce  it ;  but  that,  in  drawing  such  cove- 
nants, proper  words  must  be  used  to  secure  to  the 

U)  See  WmB.  P.  P.  6,  6,  364—  {k)  See  Dav.  Prec.  Conv.  Vol. 

356,  381»  416.  U.  Part  II.  327,  328,  4th  ed. 
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assigns  of  B.  and  C.  the  correlative  right  to  A.'s  obli- 
gation (/). 


EfPect  of  61. — (1.)  Where  in  a  mortgage,  or  an  obligation  for  payment 

advance  on  of  money,  or  a  transfer  of  a  mortgage  or  of  sudi  an  obligation, 
joint  account,  the  sum,  or  any  nart  of  the  sum,  advanced  or  owing  is  expressed 
^^'  to  be  advanced  by  or  owing  to  more  persons  than  one  out  of 

money,  or  as  money,  belonging  to  them  on  a  joint  account,  or  a 
mortgage,  or  such  an  obligation  or  such  a  transfer  is  made  to 
more  persons  than  one,  jointly,  and  not  in  shares,  the  mortgago 
money,  or  other  money,  or  money^s  worth  for  the  time  being 
due  to  those  persons  on  the  mortgage  or  obligation,  shall  bo 
deemed  to  be  and  remain  money  or  money's  worth  belonging  to 
those  persons  on  a  joint  account,  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the  survi- 
vors or  last  survivor  of  them,  or  of  the  personal  representatives 
of  the  last  survivor,  shall  be  a  complete  discharge  for  all  money 
or  money's  worth  for  the  time  being  due,  notwithstanding  any 
notice  to  the  payer  of  a  severance  of  the  joint  accoimt. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage,  or  obligation,  or 
transfer,  and  shall  have  effect  subject  to  the  terms  of  the  mort- 
gage, or  obligation,  or  transfer,  and  to  the  provisions  therein 
contained.  ' 

(3.)  This  section  applies  only  to  a  mortgage,  or  obligation,  or 
transfer  made  after  tne. commencement  of  this  Act(m). 


Meaning  of 
terms. 


The  previous 
law  and 
practice. 


See  sect.  2  (vi.),  antey  p.  28,  as  to  the  meaning  of  the 
terms  mortgage,  moi^tgage  money,  mortgagor  in  the  above 
section. 

It  is  a  rule  of  equity  that,  if  more  persons  than  one 
advance  money  upon  mortgage  or  otherwise,  they  will 
be  considered  to  be  entitled  to  the  money  advanced  in 
equal  shares,  unless  a  contrary  intention  be  declared  («). 
If  therefore  money  were  advanced  upon  mortgage  by 
more  persons  than  one  before  the  above  section  came 
into  operation,  and  no  intention  to  exclude  the  above 
rule  appeared,  in  the  event  of  the  death  of  any  one  of 
them,  the  mortgagor  could  not  obtain  an  effectual  dis- 
charge for  the  mortgage  money  without  the  concurrence 


(/)  See  ante,  pp.  233,  234. 

(m)  After  the  Slst  Dec.,  1881 ; 
sect.  1,  Bub-sect.  2,  ante,y,  27. 

(n)  Hardwioke,  C,  JRigden  v. 
Vallier,  3  Atk.  731,  734 ;  S,  C,  2 


Yes.  sen.  252,  258;  Arden,  M.  R., 
Morley  v.  Bird^  3  Ves.  jun.  628, 
631  ;  Vickers  y.  Coicell^  1  Beav. 
529;  Wma.  R.  P.  469;  Wma. 
P.  P.  368. 


UOXVEYANCIXG  AXD  L.\W  OF  PROPERTY  AcT,  1881.  239 

of  the  legal  personal  representatives  of  the  deceased 
mortgagee  (o).  Before  the  above  enactment  came  into 
operation,  it  was  necessary  in  all  cases,  in  which  mort- 
gagees were  entitled  to  the  money  they  advanced  on  a 
joint  account,  expressly  to  declare  that  they  were  so 
entitled  in  equity  as  well  as  at  law  and  that  the  receipt 
of  the  survivors  or  survivor  should  be  an  efPectual  dis- 
charge for  the  same.  It  was  the  practice  to  insert  such 
a  declaration  in  the  mortgage  deed  when  money  was 
advanced  on  mortgage  by  trustees ;  as  in  such  cases  it  is 
not  considered  expedient  that  the  trust  should  be  noticed 
in  the  mortgage  deed,  and  at  the  same  time  it  is  desired 
to  avoid  any  necessity  for  the  concurrence  of  the  per- 
sonal representatives  of  a  deceased  trustee  (p). 

It  is  now  imnecessary  to  insert  the  "joint  account  The  present 
clause  "  previously  usual,  when  a  mortgage  to  secure  P'^*^*^*^®- 
money  or  money's  worth  {q)  or  an  obligation  for  the 
payment  of  money  is  made  or  transferred  to  trustees 
or  other  persons  entitled  to  what  is  advanced  upon  a 
joint  account.  It  will  be  observed  that  the  above  sec- 
tion applies  when  such  a  mortgage  or  obligation  is 
made  or  transferred  to  more  persons  than  one  jointly, 
although  there  be  no  declaration  that  what  is  advanced 
belongs  to  them  on  a  joint  account.  But  when  it  is 
intended  that  the  above  section  shall  apply,  it  is  con- 
venient to  express  that  the  advance  is  made  out  of 
money  belonging  to  the  mortgagees,  transferees  or 
obligees  on  a  joint  account,  or  that  the  money  is 
advanced  as  money  belonging  to  them  on  a  joint  ac- 
coimt.  When  more  persons  than  one  join  in  advancing 
money  upon  mortgage  or  otherwise,  but  are  entitled 
thereto  in  shares  and  not  on  a  joint  account,  they 
should  be  careful  to  exclude  the  operation  of  the  above 

(o)   Tickers  v.  Coicell,  I  Beav.  {q)  For  instance,  a  mortg'ag^  to 

(;29 ;  Wms.  R.  P.  459.  secure  the  re-transfer  of  stock  ; 

(p)  Dav.  Prec.  Conv.  Vol.  II.  see  Dav.   Prec.   Conv.  Vol.  II. 

Part  II.  51,  322,  4th  ed. ;  Wms.  Part  II.  624,  629,  4  th  ed. 
R.  P.  459. 
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section,  unless  they  desire  that  the  receipt  of  the  survi- 
vors or  survivor  should  be  an  effectual  discharge  for  the 
whole  amount  advanced,  notwithstanding  any  notice  to 
the  payer  of  a  severance  of  the  joint  account.  When 
however  money  is  advanced  by  more  persons  than  one 
jointly,  it  is  usually  desired  that  the  above  section 
should  apply.  The  above  section  will  of  course  not 
apply,  if  it  appear  that  money  is  advanced  by  more 
persons  than  one  in  shares. 

It  does  not  appear  that  the  rule  of  equity  stated  above 
is  abrogated  by  sect.  61  ;  as  that  enactment  only  applies 
as  between  the  mortgagees  or  obligees  and  the  mort- 
gagor or  obligor,  and  does  not  aflfect  the  title  to  the 
money  advanced  as  between  the  persons  advancing  it 
themselves. 


Grants  of  ^^* — (^0  ^  conveyance  of  freehold  land  to  the  use  that  any 

easements,  person  may  have,  for  an  estate  or  interest  not  exceeding  in 
&o.  by  way  of  duration  the  estate  conveyed  in  the  land,  any  easement,  right, 
use.  liberty,  or  privilege  in,  or  over,  or  with  respect  to  that  land,  or 

any  part  thereof,  shall  operate  to  vest  in  possession  in  that 
person  that  easement,  right,  liberty,  or  privilege,  for  the  estate 
or  interest  expressed  to  be  limited  to  him ;  and  he,  and  the  per- 
sons deriving  title  under  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act  (r). 


Meaning  of 
terms. 


The  previous 
law. 


See  sect.  2  (ii.,  v.,  xvii.),  antCy  pp.  27,  29,  as  to  the 
meaning  of  the  terms  land^  conveyance,  person  in  the 
above  enactment. 

Before  the  above  section  came  into  operation,  any 
existing  incorporeal  hereditament  might  be  conveyed  by 
means  of  the  Statute  of  Uses  («).  But,  with  the  excep- 
tion of  a  rent  (^),  no  incorporeal  hereditament  could  be 
created  by  means  of  the  Statute  of  Uses  (m).  When 
therefore  a  person  desired  to  create  an  easement  over  his 


(r)  After  the  31st  Dec.,  1881 ; 
sect.  1,  8ub-sect.  2,  ante,  p.  27. 

(«)  Stat.  27  Hen.  VIII.  c.  10 ; 
1  Sand.  Uses,  107,  4th  ed. 


(0  Stat.  27  Hen.  VIII.  c.  10, 
ss.  4,  5 ;  Wms.  B.  P.  346,  347. 

(m)  Beaudtly  y.  Brookf  Cro.  Jao. 
189 ;  GUb.  Uses,  281. 
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own  land  for  the  benefit  of  another,  he  waa  obliged 
simply  to  grant  the  easement  to  the  other.  He  coijild 
not  create  a  legal  easement  by  granting  his  land  to  a 
third  person  and  his  heirs  to  the  use  that  the  other  should 
enjoy  the  required  easement.  It  followed  that  if  a 
person  possessed  a  power  of  appointment,  taking  effect 
by  means  of  the  Statute  of  Uses  {x),  over  land,  in  which 
he  had  no  estate,  he  could  not  create  an  easement,  or 
any  similar  right,  by  means  of  his  power,  for  such  a 
power  is  simply  a  power  to  appoint  the  use  (y).  This 
sometimes  occasioned  practical  inconvenience ;  as  in  the 
case  of  trustees  of  a  settlement  of  real  estate,  endowed 
with  a  power  of  sale  but  no  estate. 

The  framers  of  our  laws,  moved  doubtless  inekgantid 
juriSy  have  at  length  interposed,  and  provided  the  above 
enactment  to  supply  the  defect  of  the  Statute  of  Uses  (s). 
The  English  system  of  conveying  freeholds  by  means 
of  the  Statute  of  Uses  is  thus  rendered  completely  sym- 
metrical, and  nothing  seems  now  wanting  to  its  perfec- 
tion but  the  quality  of  reason. 

The  term  conceuance  in  the  above  section  includes  Effect  of 

.  sect  62 

appointment  (a).  It  appears  therefore  that,  if  land  be 
now  appointed,  imder  a  power  designed  to  take  effect  by 
means  of  the  Statute  of  Uses  (6),  to  the  use  that  any 
person  may  have  an  easement  thereover,  the  appointee 
will  take  a  legal  easement  by  virtue  of  the  above  section. 
It  would  also  appear  that,  if  land  be  now  granted  by 
deed  to  A.  and  his  heirs,  to  the  use  that  B.  and  his  heirs 
may  have  an  easement  thereover,  B.  and  his  heirs  wiU 
take  a  legal  easement  by  virtue  of  the  above  section, 
and  subject  thereto  the  use  of  the  land  will  result  to  the 
grantor  and  his  heirs,  imless  otherwise  disposed  of  by 
the  deed(c). 

{x)  Stat.  27  Hen.  VIII.  c.  10.     (a)  Sect.  2  (v),  ante,  p.  27. 
(y)  See  Wms.  R.  P.  308—310.     (b)   Stat.  27  Hen.  VIlI.  c.  10. 
(«)  27  Hen.  VIII.  c.  10.         {c)   See  Wms.  R.  P.  164. 

W.C.  R 
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ProTifflonfor        68. — (1.)  Every  conveyance  shall,  by  virtue  of  this  Act,  be 

all  tl^e  estate,   effectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 

&c.  demand  which  the  conveying  parties  respectively  have,  in,  to,  or 

on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or 

"which  they  respectively  have  power  to  convey  in,  to,  or  on  the 

same. 

(2.^  This  section  ap])lies  only  if  and  as  far  as  a  contrary  inten- 
tion IB  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions 
therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act  {d). 

Meaning  of         gee  sect.  2  (i.,  V.),  ante,  p.  27,  as  to  the  meaning  of 
the  terms  property ,  conveyance^  in  the  above  section. 

The  preyious       The  above  section  does  not  appear  to  alter  or  extend 

law  RTiq  prac-     .  . 

tice.  the  previous  law.    Before  the  above  enactment  came 

into  operation,  a  conveyance  of  any  property  passed  all 
the  interest  of  the  party  conveying,  which  appeared 
from  the  terms  of  the  conveyance  to  be  intended  to 
pass(^).  It  was  however  previously  the  practice  to 
insert  in  almost  eveiy  instrument  of  alienation,  whereby 
the  entire  interest  of  the  conveying  parties  was  intended 
to  be  transferred,  a  clause,  called  "  the  estate  clause," 
purporting  to  pass  "  all  the  estate,  right,  title*,  interest, 
claim  and  demand  "  of  the  parties  conveying  (/).  Mr. 
Davidson  states  that  this  clause  was  inserted  on  the 
alleged  ground  that  it  was  necessary  to  pass  any  out- 
standing particular  estate  or  interest  which  might  happen 
to  be  vested  in  any  of  the  conveying  parties,  distinct 
from  the  estate  or  interest  which  such  party  purported 
to  convey.  He  adds,  "  No  such  ground  does  exist, 
and  the  clause  is  wholly  imnecessary"  {g).  Nothing  (h) 
seems  to  have  been  gained  by  this  practice ;  as  the  estate 
clause  was  construed  as  being  subservient  to  the  inten- 
tion of  the  parties  as  gathered  from  the  terms  of  the 

(d)  After  the  Slst  Deo.,  1881 ;  (/)1  Dav.  Prec.  Conv.  94, 4th 
sect.  1,  8ub-flect.  2,  anUy  p.  27.          ed. ;  Wms.  R.  P.  609,  616,  667. 

(e)  BaldwinU  ease,  2  Rep.  23 ;  {p)  Preo.    Conv.  Vol.    I.    94, 
Slundell  Y.  Stanley,  13  Jur.  998.      4th  ed. 

See  also  the  cases  cited  in  note  (t)  (A)   Except    some    additional 

to  p.  243,  below.  words ;  see  Wms.  R.  P.  208,  209. 
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conveyance,  and  did  not  operate  to  pass  any  right  of  the 
party  conveying,  which  there  appeared  to  be  no  inten- 
tion to  transfer  (t). 

The  estate  clause  previously  usual  may  therefore  be  The  pxesent 
safely  omitted  from  conveyances ;  and  this  is  now  ^  ^' 
generally  the  practice.  It  does  not  appear  that  it  can 
ever  be  necessary  expressly  to  exclude  the  application 
of  the  above  section.  It  is  not  thereby  enacted  that 
every  conveyance  shall  pass  all  the  estate,  &c.  of  the 
party  conveying :  it  is  merely  provided  that  every  con- 
veyance shall  be  effectual  to  pass  such  estate,  &c.  It  is 
thought  that  no  interest  could  pass  by  virtue  of  the 
above  enactment,  unless  an  intention  to  transfer  it  were 
expressed  (A:).  Besides  it  is  expressly  enacted  that  the 
above  section  shall  have  effect  subject  to  the  terms  of 
the  conveyance  (/). 

It  is  curious  that  the  only  way .  to  eradicate  an  Bemarks. 
admittedly  superfluous  clause  from  deeds  appears  to  be 
to  pass  an  enactment  to  the  effect  that  every  deed  shall 
be  deemed  to  contain  (m)  or  shall  be  as  effectual  as  if  it 
contained  the  clause  in  question.  The  manner  in  which 
the  estate  clause  has  been  discarded  is  particularly  in- 
structive. It  was  pronounced  to  be  unnecessary :  but 
no  one  could  venture  to  abandon  its  use,  until  its 
supposed  effect  (if  any,  we  may  add)  was  seemingly 
embodied  in  a  legislative  enactment.  It  is  then 
dropped  by  practitioners  with  a  wonderful  unanimity. 
The  ingenuity  of  the  legislature  deserves  all  praise; 
their  contrivance  is  as  subtle  as  Mr.  Puff's  device  for 
extricating  his  characters  from  the  celebrated  deadlock 
in  the  second  act  of  "  The  Critic."     To  amend  the  law 

(•)  Blundell  y.  Stanley y  13  Jar.  (Ar)  See  the  cases  cited  in  note  (i)» 

998  ;  Hunt  t.  Remnant,  9  Ex.  635 ;  above. 

Wood,  V.-C,  Rooper  v.  Ifarriton,  (I)  Sect.  63,  sub-sect.  2,  above. 

2  K.  &  J.   86,    113  ;   Keame  v.  hn)  See  Da  v.  Free.  Con  v.  Vol. 

Moortomy  L.  R.,  3Eq.  91 ;  Francis  III.  246,  252,  3rd  ed. ;  see  also 

T.  Mintim,  L.  R.,  2  0.  P.  643 ;  pp.  60—74,  ante. 
"Wms.  R.  P.  517. 

r2 
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were  an  insignificaiit  achieyement :  but  to  ^eot  a 
reform  bj  passing  an  enactment,  which  does  not  alter 
the  law  at  all,  this  is  indeed  masterly. 

Constraotion        64.  In  the  construction  of  a  covenant  or  proviso,  or  other 

of  implied        provision,  implied  in  a  deed  by  virtue  of  this  Act,  words  import- 

oovenants.        mg  the  singular  or  plural  number,  or  the  masculine  gender, 

shall  be  read  as  also  miporting  the  plural  or  singular  number, 

or  as  extending  to  females,  as  the  case  may  require. 

See  especially  sects.  7,  19,  26,  antey  pp.  74,  137,  167. 

Xm.— Long  Teems. 

Enlargement        66. — (1.)  Where  a  residue  unexpired  of  not  less  than  two 

of  residue  of     hundred  vears  of  a  term,  which  as  originally  created,  was  for 

long  term  into  not  less  tnan  three  hundred  years,  is  subsisting  in  land,  whether 

fee  simple.        being  the  whole  land  originally  comprised  in  the  term,  or  part 

only  thereof,  without  any  trust  or  right  of  redemption  affecting 

the  term  in  favour  of  the  freeholder,  or  other  person  entitled 

in  reversion  expectant  on  the  term,  and  without  any  rent,  or 

with  merelv  a  peppercorn  rent  or  other  rent  having  no  money 

value,  incident  to  the  reversion,  or  having  had  a  rent,  not  being 

merely  a  peppercorn  rent  or  other  rent  having  no  money  value, 

originally  so  mcident,  which  subsequently  has  been  released,  or 

has  become  barred  by  lapse  of  time  (n),  or  has  in  any  other  way 

ceased  to  be  payable,  then  the  term  may  be  enlarged  into  a  fee 

simple  in  the  manner,  and  subject  to  the  restrictions,  in  this 

section  provided. 

Meaning  of  gee  sect.  2  (ii.,  ix.,  xvii.),  ante^  pp.  27 — 29,  as  to  the 
meaning  of  the  terms  land^  rent,  person  in  the  above 
enactment. 

This  section  has  been  amended  by  sect.  11  of  the 
Conveyancing  Act  1882  (o),  which  runs  as  follows : — 

"  Section  sixty-five  of  the  Conveyancing  Act  of  1881 
shall  apply  to  and  include,  and  shall  be  deemed  to  have 
always  applied  to  and  included,  every  such  term  as  in 
that  section  mentioned,  whether  having  as  the  imme- 
diate reversion  thereon  the  freehold  or  not ;  but  not — 

"  (i.)  Any  term  liable  to  be  determined  by  re-entry 
for  conditions  broken ;  or 

"  (ii.)  Any  term  created  by  sub-demise  out  of    a 

(n)  Bent  reserved  on  a  lease  £llis,  9  M.  &  W.  113 ;  Arehbold 

for  years  cannot,  as  between  land-  y.  SeuUy,  9  H.  L.  C.  360,  875. 
lord  and  tenant,  be  barred  by  the  (o)  Stat.  46  &  46  Vict.  c.  39, 

Statutes  of  Limitation  ;  Grant  v.  below. 


CoN\'EYAXCING  AND  LaW  OF  PkOPERTY  AcT,  1881.  245 

superior  term,  itself  incapable  of   being  en- 
larged into  a  fee  simple." 

The  provisions  of  this  section  are  entirely  new.  They 
are  chiefly  appKcable  to  mortgage  terms,  of  which  the 
equity  of  redemption  has  been  foreclosed  or  barred  by 
virtue  of  the  Statutes  of  Limitation  (/?).  It  was 
formerly  a  general  practice  to  effect  a  mortgage  of  free- 
hold land  by  a  demise  for  a  long  term  of  years  (q). 

!2.)  Each  of  the  following  persons  (namely) : 
i.)  Any  person  beneficially  entitled   in  right  of  the  term, 
whether  subject  to  any  incumbrance  or  not,  to  posses- 
sion of  any  land  comprised  in  the  term ;  but,  in  case 
of  a  married  woman,  with  the  concurrence  of  her  hus- 
band, unless  she   is   entitled  for  her  separate    use, 
whether  with  restraint  on  anticipation  or  not,  and  then 
without  his  concurrence ; 
(ii.)  Any  person  being  in  receii)t  of  income  as  trustee,  in 
right  of  the  term,  or  having  the  term  vested  in  him 
in  trust  for  sale,  whether  suoject  to  any  incumbrance 
or  not ; 
(iii.)  Any  person  in  whom,  as  personal  representative  of  any 
deceased  person,  the  term  is  vested,  whether  subject  to 
any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  ho  is  entitled,  or  in 
which  ho   is  interested,  in  right  of  the   term,  in  any  such 
character  as  aforesaid,  have  power  by  deed  to  declare  to  the 
eSect  that,  from  and  after  the  execution  of  the  deed,  the  term 
shall  be  enlarged  into  a  fee  simple. 

See  sect.  2  (ii.,  iii.,  vii.,  xvii.),  ante,  pp.  27, 28, 29,  as  to  Meaning  of 
the  meaning  of  the  terms  land,  income^  possession,  incum-   ®™^' 
brance,  person  in  the  above  enactment. 

A  person,  beneficially  entitled  in  right  of  the  term  Equitable 
to  possession  of  the  land  comprised  therein  for  life,  ^nantfor 
appears  to  be  competent  to  exercise  the  power  conferred 
by  the  above  enactment.     But  the  estate  in  fee  simple 
acquired  by  him  would  be  subject  to  the  same  trusts  in 
remainder  as  the  term ;  see  sub-sect.  4. 

(p)  Stat.  3  &  4  Wm.  IV.  c.  27,  {q)  Dav.  Preo.  Conv.  Vol.  II. 

a.  28 ;  37  &  38  Viot.  c.  57,  8.  7  ;      Part  II.  460,  note  («),  4th  ed. ; 
Wins.  R.  P.  490,  491.  Wms,  E.  P.  466. 
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terms. 


Settlement  of 
leaseholds. 


(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act,  the 
term  shall  become  and  be  enlarged  accordingly,  and  the  person 
in  whom  the  term  was  previously  vested  shaU  acquire  ana  have 
in  the  land  a  fee  simple  instead  of  the  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlargement  shall 
be  subject  to  all  the  same  trusts,  powers,  executory  limitations 
over,  rights,  and  equities,  and  to  all  the  same  covenants  and 
provisions  relating  to  user  and  enjoyment,  and  to  all  the  same 
obligations  of  every  kind,  as  the  teim  would  have  been  subject 
to  if  it  had  not  been  so  enlarged. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a  term  has 
been  settled  in  trust  by  reference  to  other  land,  being  freehold 
land,  so  as  to  go  along  with  that  other  land  as  far  as  the  law 
permits,  and,  at  the  time  of  enlargement,  the  ultimate  beneficial 
interest  in  the  term,  whether  subject  to  any  subsisting  particular 
estate  or  not,  has  not  become  absolutely  and  indefeasibly  vested 
in  any  person,  then  the  estate  in  fee  simple  acquired  as  aforesaid 
shall,  without  prejudice  to  any  conveyance  for  value  previously 
made  by  a  person  having  a  contingent  or  defeasible  mterest  in 
the  term,  be  liable  to  be,  and  shall  be,  conveyed  and  settled  in 
like  manner  as  the  other  land,  being  freehold  land,  aforesaid, 
and  until  so  conveyed  and  settled  shau  devolve  beneficially  as  if 
it  had  been  so  conveyed  and  settled. 

See  sect.  2  (v.),  anie^  p.  27,  as  to  the  meaning  of  the 
terms  conveyance^  convey y  in  the  above  enactment. 

When  leaseholds  for  years  are  settled  together  with 
freehold  land,  they  are  usually  assigned  to  irustees  upon 
such  trusts  as  will  correspond  with  the  uses  of  the  free- 
hold land  declared  by  the  settlement,  with  a  provision 
that  they  shall  not  vest  in  any  tenant  in  tail  who  shall 
die  under  the  age  of  twenty-one  years  without  leaving 
issue  inheritable  under  the  entail  (r). 


(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether  the 
term  was  originally  created  without  impeachment  of  waste  or 
not,  include  the  fee  simple  in  all  mines  and  minerals  which  at 
the  time  of  enlargement  have  not  been  severed  in  right,  or  in 
fact,  or  have  not  oeen  severed  or  reserved  by  an  inclosure  Act  or 
award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid  sub- 
sisting at  or  after  the  commencement  of  this  Act. 

XrV*.— Adoption  of  Act. 

Protection  of        66. — (1.)  It  is  hereby  declared  that  the  powers  given  by  this 

solidtop  and     Act  to  any  person,  and  the  covenants,  provisions,  stipulations, 

trustees  and  words  which  under  this  Act  are  to  oe  deemed  included  or 

adopting  Act. 

(r)  Williams  on  Settlements,  223. 
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implied  in  any  instrument,  or  are  by  this  Act  made  applicable 
to  any  contract  for  sale  or  other  transaction,  are  and  snail  be 
deemed  in  law  propter  powers,  covenants,  provisions,  stipulations, 
and  words,  to  be  given  by  or  to  be  contained  in  any  such  instru- 
ment, or  to  be  adopted  in  connexion  with,  or  applied  to,  any 
such  contract  or  transaction ;  and  a  solicitor  shall  not  be  deemed 
guilty  of  neglect  or  breach  of  duty,  or  become  in  any  way  liable, 
by  reason  of  his  omitting,  in  good  faith,  in  any  such  instrument, 
or  in  connexion  with  any  such  contract  or  transaction,  to  nega- 
tive the  giving,  inclusion,  implication,  or  application  of  any  of 
those  powers,  covenants,  provisions,  stipulations,  or  words,  or  to 
insert  or  apply  any  others  in  place  thereof,  in  any  case  where  the 
provisions  of  this  Act  would  allow  of  his  doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that  the 
insertion  in  any  such  instrument,  or  the  adoption  in  connexion 
with,  or  the  application  to,  any  contract  or  transaction,  of  any 
further  or  other  powers,  covenants,  provisions,  stipulations,  or 
words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors,  or 
other  persons  in  a  fiduciary  position,  those  persons  shall  also  be 
protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor,  they 
shall  also  be  protected  in  like  manner. 

See  sect.  2  (xiii.,  xvii.),  ante,  pp.  28, 29,  as  to  the  mean-  Meaning  of 
ing  of  the  terms  instrument^  person  in  the  above  section.  *^™^* 

In  consequence  of  the  above  enactment,  it  becomes  Effect  of 
necessary  for  persons,  who  desire  to  exclude  the  opera-  ' 

tion  of  any  of  the  provisions  of  this  Act  with  regard  to 
any  transaction  in  which  they  may  be  engaged,  to  give 
their  solicitors  express  instructions  to  that  effect.  They 
should  do  so  if,  for  instance,  being  about  to  advance 
money  on  mortgage,  they  desire  to  preserve  the  right 
of  consolidation  («),  or  do  not  wish  to  invest  the  mort- 
gagor with  the  extensive  powers  of  leasing  conferred  by 
this  Aot(^). 

Sub-sects.  3,  4,  above,  appear  to  empower  trustees  Trustees. 
to  sell  property  under  the  conditions  imported  into 
contracts  of  sale  by  this  Act  («) ;   and  to  buy  under 
the  same  conditions,  when  the  period  of  title  required 
by  law  is  not  curtailed  by  express  stipulation  {x). 

(•)  See  ant€^  pp.  126 — 128.  (m)  See  sect.  3,  ante,  pp.  29—64. 

(0  See  onU^  pp.  128—137.  \x)  See  ante^  pp.  4,  16. 
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XV.— MlSOELLAmSOUS. 

67. — (1.)  Any  notice  required  or  authorized  by  this  Act  to  be 
served  shall  be  in  writing. 

(2.)  Any  notice  required  or  authorized  by  this  Act  to  be  served 
on  a  lessee  or  mortgagor  shall  be  sufficient,  although  only  ad- 
dressed to  the  lessee  or  mortgagor  by  that  designation,  without 
his  name,  or  generally  to  the  persons  interested,  without  any 
name,  and  notwithstanding  that  any  person  to  be  affected  by  the 
notice  is  absent,  under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this  Act  to  be  served 
shall  be  sufficiently  served  if  it  is  left  at  the  last-known  place  of 
abode  or  business  in  the  United  Kingdom  of  the  lessee,  lessor, 
mortgage,  mortgagor,  or  other  person  to  be  served,  or,  in  case 
of  a  notice  required  or  authorized  to  be  served  on  a  lessee  or 
mort^;agor,  is  affixed  or  left  for  him  on  the  land  or  any  house  or 
buildmg  comprised  in  the  lease  or  mortgage,  or,  in  case  of  a 
mining  lease  is  left  for  the  lessee  at  the  office  or  counting-house 
of  the  mine. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to  be  served 
shall  also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  regis- 
tered letter  addressed  to  the  lessee,  lessor,  mortgagee,  mort- 
gagor, or  other  person  to  be  served,  by  name,  at  the  aforesaid 
place  of  abode  or  business,  office,  or  counting-house,  and  if  that 
letter  is  not  returned  through  the  post-office  undelivered ;  and 
that  service  shall  be  deemed  to  be  made  at  the  time  at  which  the 
registered  letter  would  in  the  ordinary  course  be  delivered. 

(5.  J  This  section  does  not  apply  to  notices  served  in  proceed- 
ings in  the  Court. 

See  sect.  2  (ii.,  vi.,  xi.,  xvi.,  xvii.,  xviii.),  ante,  pp.  27, 
28,  29,  as  to  the  meaning  of  the  terms  land^  mortgage^ 
marigagory  mortgagee,  mining  lease,  tciHting,  person,  the 
Court  in  the  above  section. 


o.  62. 


Short  title  of  68.  The  Act  described  in  Part  II.  of  the  First  Schedule  to 
6&6Will.IV.  this  Act  shall,  by  virtue  of  this  Act,  have  the  short  title  of  the 
Statutory  Declarations  Act,  1835,  and  may  be  cited  by  that 
short  title  in  any  declaration  made  for  any  purpose  under  or  by 
virtue  of  that  Act,  or  in  any  other  document,  or  in  any  Act  of 
Parliament. 


XVI. — Court;  Proceduee;  Orders. 

Regulations         69. — (1.)  All  matters  within  the  jurisdiction  of  the  Court 
respectiog        under  tms  Act  shall,  subject  to  the  Acts  regulating  the  Court,  be 
payments  into  assigned  to  the  Chancery  Division  of  the  Court. 
Court  and  (2.)  Payment  of  money  into  Court  shall  effectually  exonerate 

applications,     therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where  it  is 
otherwise  expressed,  be  bv  summons  at  Chambers. 

(4.)  On  an  application  oy  a  purchaser  notice  shall  be  served 
in  the  first  instance  on  the  vendor. 
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(5.)  On  an  application  by  ayendor  notice  shall  be  senred  in  the 
first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  haye  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respecting  the  costs,  charges,  or  ex- 
penses of  all  or  any  of 'the  parties  to  any  application. 

(8.)  General  Rules  for  purposes  of  this  Act  shall  be  deemed 
Bules  of  Court  within  section  seventeen  of  the  Appellate  Juris-  39  &  40  Vict, 
diction  Act,  1876,  and  may  be  made  accordingly.  o.  69,  s.  17. 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in  the 
County  Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of 
Chancery  of  the  County  Palatine ;  and  Rules  for  regulating  pro- 
ceedings in  that  Court  shall  be  from  time  to  time  made  by  the 
Chancellor  of  the  Duchy  of  Lancaster,  with  the  advice  and  con- 
sent of  a  Judge  of  the  High  Court  acting  in  the  Chancery  Divi- 
sion, and  of  the  yice-Chancellor  of  the  County  Palatine. 

(10.)  General  Rules,  and  Rules  of  the  Court  of  Chancery  of 
the  County  Palatine,  under  this  Act  may  be  made  at  any  time 
after  the  passing  of  this  Act,  to  take  effect  on  or  after  the  com- 
mencement of  mis  Act. 

See  sect.  2  (ii.,  viii.,  xvii.,  xviii.),  ante^  pp.  27,  28,  29,  as  Meaning  of 
to  the  meaning  of  the  terms  land^  purchaser^  person^  the     ™^' 
Court  in  the  above  enactment. 


70. — (1.)  An  order  of  the  Court  under  any  statutory  or  other  Orders  of 
jurisdiction  shall  not  as  against  a  purchaser,  be  invalidated  on  Court  con- 
the  ground  of  want  of  jurisdiction,  or  of  want  of  any  concur-  cluaive. 
rence,  consent,  notice,  or  service,  whether  the  purchaser  has 
notice  of  any  such  want  or  not. 

See  sect.  2  (viii.,  xviii.},  antCy  pp.  28,  29,  as  to  the  Meaning  of 
meaning  of  the  terms  purchaser y  the  Court  in  the  above  *®™^'' 
enactment. 

Before  the  above  enactment  came  into  operation,  if  Theprevioos 
the  title  to  any  property  depended  upon  an  order  of  ^^' 
the  Court — ^for  instance,  a  decree  for  sale, — ^a  purchaser 
might  object  that  the  order  was  invalid  on  the  groimd 
of  want  or  improper  exercise  of  jurisdiction,  and,  if  he 
sustained  his  objection,  he  would  not  be  compelled  to 
accept  the  title  (y). 

(y)  Leehmere  v.  Braaier,  2  J.  &       10  Oh.  130  ;  2  Dart,  V.  k  P.  1223 
W.   2S7;    Calvert  v.   Qodfrty,   6      —1226. 
Beav.  97 ;  iWf//  v.  FwiotUy  L.  B., 
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Effect  of  The  effect  of  the  above  ehaotment  appears  to  be  to 

protect  a  purchaser  from  any  disturbance  upon  the 
ground  that  an  order  of  the  Court,  forming  part  of 
the  title  to  any  property,  which  he  has  purchased,  waa 
invalid  on  the  ground  of  want  of  jurisdiction  or  on 
any  other  ground  specified  in  the  above  enactment.  It 
follows  that  a  purchaser  has  no  longer  any  right  to 
object  to  the  title  to  any  property  upon  the  ground 
that  an  order  of  the  Court,  forming  part  of  the  title, 
was  invalid  on  any  of  the  grounds  specified  in  the 
above  enactment  (z).  And  it  seems  that  a  purchaser 
cannot  object  to  the  title,  even  when  the  order  appears 
to  be  invalid  on  the  face  of  it  (a). 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease, 
sale,  or  other  act  under  the  authority  of  the  Court,  and  purport- 
40  &  41  Vict,    ing  to  be  in  pursuance  of  the  Settled  Estates  Act,  1877,  notwith- 
0.  18,  0.  40.      standing  the  exception  in  section  forty  of  that  Act,  or  to  be  in 
pursuance  of  any  former  Act  repealed  by  that  Act,  notwithstand- 
ing any  exception  in  such  former  Act. 

The  exceptions  mentioned  in  the  above  enactment 
are  to  the  effect  that  no  lease,  sale  or  other  act  pur- 
porting to  have  been  made  in  pursuance  of  the  Settled 
Estates  Act  1877,  or  any  Act  repealed  thereby,  shall 
have  any  effect  against  any  person,  whose  consent  or 
concurrence  ought  to  have,  but  has  not  been  obtained  (6). 

(3.)  This  section  ai)plie8  to  all  orders  made  before  or  after  the 
commencement  of  this  Act,  except  any  order  which  has  before 
the  commencement  of  this  Act  (c)  been  set  aside  or  determined 
to  be  invalid  on  any  ground,  and  except  any  order  as  regards 
which  an  action  or  proceeding  is  at  the  commencement  of  this 
Act(c)  pending  for  haying  it  set  aside  or  determined  to  be  in- 
valid. X 

XVn.— Eepeals. 

Bepeal  of  71.— (1.)  The  enactments  described  in  Part  III.  of  the  Second 

enactments  in  Schedule  to  this  Act  are  hereby  repealed. 

{z)  lU  Hall  Dare't  contract,  21  {b)  Stats.  40  k  41  Vict.  c.  18, 

Ch.  D.  41.  s.  40 ;  19  &  20  Yiot.  c.  120,  8.  28. 

(a)  Cotton,  L.  J.,  tS.  C,  21  Ch.  (0)  See  sect.  1,  sab-sect.  2,  anU^ 

D.  46,  47.  p.  27. 
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(2.)  The  repeal  by  tliis  Act  of  any  enactment  sliall  not  affect  Part  III.  of 
the  validity  or  invalidity,  or  any  operation,  effect,  or  conse-  Second  Sobe- 
quence,  of  any  instrument  executed  or  made,  or  of  anything  dole;  restric- 
done  or  suffered,  before  the  commencement  of  this  Act,  or  any  tion  on  all 
action,  proceeding,  or  thing  then  pending  or  uncompleted ;  and  repeals, 
every  such  action,  proceeding,  and  thing  may  be  carried  on  and 
completed  as  if  there  had  been  no  such  repeal  in  this  Act ;  but 
this  provision  shall  not  be  construed  as  qualifying  the  provision 
of  this  Act  relating  to  section  forty  of  the  Settl^  Estates  Act, 
1877,  or  any  former  Act  repealed  by  that  Act(d). 

See  sect.  2  (xiii.),  ante^  p.  28,  as  to  the  meaning  of 
the  term  instrument  in  the  above  enactment. 

The  most  important  question,  which  arises  in  eonneo-  Powers  of 
tion  with  the  above  section,  is  whether  the  powers  con-  ^def^^ 
ferred  on  mortgagees  by  "  Lord  Cranworth's  Act "  (e)  Cranworth's 
are  still  exercisable  in  cases  where  the  mortgage  was 
made  before  the  1st  of  January  1882.  It  is  thought 
that  in  such  cases  the  powers  in  question  are  still 
exercisable,  notwithstanding  the  repeal  of  the  enact- 
ments, which  conferred  them.  For  it  is  considered 
that,  whenever  a  mortgage  of  hereditaments  of  any 
tenure  was  made  by  deed  after  the  date  of  the  passing 
of  Lord  Cranworth's  Act  (/),  the  powers  defined  in 
that  Act  were  conferred  on  the  mortgagee  by  the  inten- 
tion  of  the  parties  to  the  deed(<7),  ^"^d  that  it  was  a 
term  of  the  contract  between  the  mortgagor  and  the 
mortgagee  that  the  latter  should  possess  those  powers. 
This  appears  to  be  the  true  effect  of  sects.  11,  32, 
34  of  that  Act,  when  read  together.  If  this  be  a 
just  view,  it  seems  that,  independently  of  the  saving 
clause  contained  in  the  above  section,  the  repeal  of 
Part  II.  of  Lord  Cranworth's  Act  only  affects  mort- 
gages made  after  the  repeal  took  effect  (h).  When  a 
mortgage  is  made  by  deed  after  that  date,  the  terms, 
which  were  previously  implied  in  a  contract  of  mort- 
gage by  Lord  Cranworth's  Act,  no  longer  form  any 


i: 


d)  See  sect.  70,  above.  (ff)  See  sects.  11,  32,  34. 

e)  Stat.  23  &  24  Viot.  c.  146,  (A)  After  the  31st  Deo.  1881 ; 
.11—24,  32,  34.  aects.  1,  sab-seots.  2,  anU,  p.  27. 
(/)  28th  Aug.  1860. 
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part  of  the  contract.  Their  place  is  taken  by  those 
terms  of  the  contract,  which  are  implied  by  virtue  of 
this  Act  (t)  But,  with  regard  to  mortgages  made 
while  Lord  Cranworth's  Act  was  in  operation,  it  is 
thought  that  that  Act  took  efEect  at  the  time  of  the 
execution  of  the  mortgage  deed  only.  By  executing  a 
deed,  not  showing  any  intention  that  that  Act  should 
not  apply,  the  parties  thereto,  as  the  law  then  stood, 
signified  their  intention  that  the  mortgagee  should 
have  the  powers  defined  in  that  Act  (k).  The  transac- 
tion operated  as  an  express  agreement  that  the  mort- 
gagee should  have  those  powers,  just  as  much  as  if  the 
parties  had  declared  by  the  deed  that  he  should  have 
them.  After  the  execution  of  the  deed,  it  is  thought 
that  the  Act  had  no  further  operation,  but  that  thence- 
forward the  mortgagee  was  entitled  to  exerciee  the 
rights,  for  which  he  had  contracted,  by  virtue  of  his 
contract. 

Put  shortly,  the  case  is  this : — Certain  terms  are  by 
a  statute  implied  in  certain  contracts.  The  statute  is 
repealed.  What  is  the  efEect  of  its  repeal?  Surely 
this,  that  the  terms  defined  therein  are  not  to  be  implied 
in  future  contracts;  not,  that  existing  contracts,  in 
which  the  terms  defined  in  the  statute  have  been  already 
implied,  are  to  be  varied  by  the  elimination  of  those 
^terms. 

Question  of  The  question  of  the  effect  of  the  repeal  of  Lord 
Btatutory  con-  Cranworth's  Act  is  very  important.  It  is  thought 
yejanoing.       ti^^t^  jj^  qj^j  other  view  than  that  put  forward  above, 

it  would  not  be  advisable  to  rely  upon  any  of  the 
provisions,  relating  to  rights  to  be  exercised  at  a 
future  time,  which  may  be  incorporated  in  deeds  by 
virtue  of  this  Act — ^for  instance,  the  statutory  powers 
of  sale,  &c.  (/)  or  of  leasing  (m)  in  a  mortgage  deed, 

(i)  See  aeots.  17,  18,  19,  ante,  (/)  See  sect.  19,  ante,  pp.  137— 

pp.  125,  128,  137.  144. 

(k)  See  sect.  82.  (m)  See  eeot.  18,  ante,  pp.  128 

—137. 
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or  even  the  power  to  appoint  new  trustees  (n).  For 
the  Act  may  at  any  time  be  repealed ;  and  he  would 
scarcely  be  a  prudent  draftsman,  who  should  expose 
his  client's  rights  to  the  risk  of  being  extinguished  at 
the  fancy  of  the  legislature  for  some  new  reform,  or 
should  trust  for  the  salvation  of  their  interests  in  the 
possible  efficacy  of  a  saving  clause.  But,  as  has  been 
already  stated  (o),  it  is  thought  that  the  draftsman 
may  safely  make  use  of  the  powers  and  provisions 
incorporated  into  deeds  by  virtue  of  this  Act  on  the 
ground  that  the  rights  so  conferred  are  acquired  by 
contract,  and  that,  when  any  terms  have  been  implied 
in  a  contract  by  virtue  of  this  Act,  the  repeal  of  the 
Act  will  not  affect  the  terms  of  the  contract. 

XVin. — Ireland. 

72. — (1.^  In  the  application  of  this  Act  to  Ireland  the  fore-  ModificationB 
going  provisions  shall  oe  modified  as  in  this  section  provided.       respecting 

(2.)  The  Court  shall  be  Her  Majesty^s  High  Court  of  Justice  Ireland, 
in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall, 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  that  Court ;  but  General  Rules  under  this 
Act  may  direct  that  any  of  those  matters  be  assigned  to  the  Land 
Judges  of  that  Division. 

(4.)  The  proper  office  of  the  Supreme  Court  of  Judicature  in 
Ireland  shall  be  substituted  for  the  central  office  of  the  Supreme 
Court  of  Judicature. 

(5.)  (General  Rules  for  purposes  of  this  Act  for  Ireland  shall 
be  deemed  Eules  of  Court  within  the  Supreme  Court  of  Judica-  40  &  41  Vict, 
ture  Act  (Ireland),  1877,  and  may  be  made  accordingly,  at  any  o.  67,  s.  69. 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act. 

73. — (1.)  Section  five  of  the  Vendor  and  Purchaser  Act,  1874,  Death  of  bare 
is  hereby  repealed  from  and  after  the  commencement  of  this  Act,  trustee  intes- 
as  regards  cases  of  death  thereafter  happening ;  and  section  seven  tate,  &o. 
of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby  repealed  as  37  &  3S  Vict, 
from  the  date  at  ^ehich  it  came  into  operation.  c.  78. 

(2.)  This  section  extends  to  Ireland  only. 

See  anie^  pp.  17,  20. 

(fi)  See  sect.  31,  an/«,  pp.  176—  (0)  AnU^  pp.  134,  135,  141— 

180.  144,  147,  148. 

[Schedules. 
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SCHEDULES. 

THE   mtST   SCHEDULE. 

ACTS  AFFECTED. 

Pabt  L 

1  &  2  Yict.  c.  110. — ^An  Act  for  abolishing  arrest  on  mesne  pro- 

cess in  civil  actions,  except  in  certain  cases ;  for  extending 
the  remedies  of  creditors  against  the  pro^rty  of  debtors; 
and  for  amending  the  laws  for  the  relief  of  insolvent  debtors 
in  England. 

2  &  3  Vict.  c.  11. — An  Act  for  the  better  protection  of  pur- 

chasers against  judgments,  Crown  debts,  Hs  pendens,  and 
fiats  in  bankruptcy. 
18  &  19  Vict.  c.  15. — ^An  Act  for  the  better  protection  of  pur- 
chasers  against  judgments,   Crown  deots,  cases   of    lis 
pendens,  and  life  annuities  or  rent-charges. 

22  &  23  Vict.  c.  35. — ^An  Act  to  further  amend  the  law  of  pro- 

perty and  to  relieve  trustees. 

23  &  24  Yict.  0.  38. — ^An  Act  to  further  amend  the  law  of  pro- 

perty. 
23  &  24  Vict.  c.  115. — ^An  Act  to  simplify  and  amend  the  practice 
as  to  the  entry  of  satisfaction  on  Crown  debts  and  on 
judgments. 

27  &  28  Vict.  c.  112. — ^An  Act  to  amend  the  law  relating  to 

future  judgments,  statutes,  and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  &c.  Act,  1865. 

31  &  32  Vict.  c.  54.— The  Judgments  Extension  Act,  1868. 

Part  n. 

5  &  6  Will.  4,  c.  62. — An  Act  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  <*  An  Act  for  the  more 
effectual  abolition  of  oaths  and  aiErmations  taken  and 
made  in  various  Departments  of  the  State,  and  to  substitute 
declarations  in  lieu  thereof ;  and  for  the  more  entire  sup- 

Sression  of  voluntary  and  extra-judicial  oaths  and  am- 
avits;"  and  to  make  other  provisions  for  the  abolition  of 
unnecessary  oaths. 

Part  I.  of  the  First  Schedule  was  referred  to  in 
certain  sections  which  were  struck  out  in  the  passage 
of  the  bill  through  Parliament.  See  now  sect.  2  of  the 
Conveyancing  Act  1882,  below. 
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THE  SECOND  SCHEDULE. 

Bepeals. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of 
the  words,  section,  or  other  part,  Erst  or  last  mentioned,  or 
otherwise  referred  to  as  forming  the  beginning,  or  as  forming 
the  end,  of  the  portion  comprised  in  the  description  or  citation. 


22  &  23  Yict.  c.  35 
in  part. 


Part  I. 

An  Act  to  further  amend  \ 
the  law  of  property  and  >  in  part;  namely, - 
to  relieve  trustees  -    -  ) 
Sections  four  to  nine. 


23  &  24  Vict.  c.  126  The  Common  Law  Pro-  )  .    ^„  . , 

cedure  Act,  1860    -    .  j  mpart;  namely,- 

Section  two. 


in  part. 


Part  U. 


15  &  16  Vict.  c.  86 
in  part. 


An  Act  to  amend  the\ 
practice  and  course  of  f  .    ^„  ^ .  ^^^^i„ 
proceeding  in  the  High    ^  P^^'  namely,- 
Court  of  Chanceiy-    -  / 
Section  forty-eight. 


8&9Vict.c.ll9 


23&24Vict.c.l45 
in  part. 


Part  m. 

An  Act  to  facilitate  the 
conveyance  of  real  pro- 
perty. 

An  Act  to  give  to  trus-" 
tees,  mortgagees,  and 

others   certain   powers  I .        ^.  ^^^    

now  commonly  inserted  I      *^    *  ^* 

in    settlements,  mort- 
gages, and  wills     -     -J 

Parts  II.  and  m.  (sections  eleven  to 
thirty). 
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THE   THIED   SCHEDULE. 

8TATUT0EY  KOBTOAQE. 

Pakt  I. 
Deed  of  Statutory  Mortgage, 

This  Inbentube  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A,  of  [c^c]  of  the  one  part 

and  M,  of  [c^c]  of  the  other  part  WITNESSETH  that  in  con- 
sideration of  the  sum  of  £  now  paid  to  ^.  by  Af,  of  which 
sum  A,  hereby  acknowledges  the  receipt  A,  as  mortgagor  and  as 
beneficial  owner  hereby  conveys  to  A£,  All  that  [tfec.J  To  hold  to 
and  to  the  use  of  M,  in  fee  simple  for  securing  payment  on  the 
day  of  1883  of  the  principal  sum  of  £  as 
the  mortgage  money  with  interest  thereon  at  the  rate  of  I  four  ] 
per  centum  per  annum. 

In  witness  &c. 

%*   Variationt  in  this  and  subsequent  forms  to  be  made,  \f  requiredf  for 

leasehold  land,  or  other  matter. 

Pakt  II. 

(A.) 
Deed  of  Statutory  Transfer ,  Mortgagor  not  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mort- 
gage the  day  of  1883  between  M.  of  [cite.]  of  the  one 
part  and  T,  of  [Ac]  of  the  other  part  supplemental  to  an  indenture 
made  by  way  of  statutory  mortage  dated  the  day  of 
1882  and  made  between  [<i&c.]  WITNESSETH  that  in  considera- 
tion of  the  sum  of  £  now  paid  to  M,  by  T,  being  the 
aggregate  amount  of  £  mortgage  money  and  £ 
interest  due  in  respect  of  the  said  mortgage  of  which  sum  M, 
hereby  acknowledges  the  receipt  M,  as  mortgagee  hereby  con- 
yeys  and  transfers  to  T,  the  benefit  of  the  said  mortgage. 

in  witness  &c, 

(B.) 
Deed  of  StctttUory  Transfer,  a  Covenantor  joining. 

This  Indentxtbe  made  by  way  of  statutory  transfer  of  mort- 
gage the  day  of  1883  between  A,  of  [dbc]  of  the  first 
"p&Tt  B,  of  [<&c.]  of  the  second  part  and  C,  of  [&c,']  of  the  third 
part  supplemental  to  an  indenture  made  by  way  of  statutory 
mortgage  dated  the  day  of  1882  and  made  between 
[(Crc]  WITNESSETH  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A,hy  C,  bein^  the  mortgage  money  due  in  respect 
of  the  said  mortgage  no  interest  bemg  now  due  and  payable 
thereon  of  which  sum  A,  hereby  acknowled^s  the  receipt  A,  as 
mortgagee  with  the  concurrence  of  B,  who  loins  herein  as  ooye- 
nantor  hereby  conveys  and  transfers  to  C,  tne  benefit  of  the  said 
mortgage. 

In  witness  &c. 
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(C.) 
statutory  Transfer  and  Statutory  Mortgage  combined. 

This  Indentuke  made  by  way  of  statutory  transfer  of  mort- 

fage  and  statutory  mortgage  the  day  of  1883 

etween  A.  of  [cfccj  of  the  1st  part  B,  of  [ifec]  of  the  2nd  part 
and  C.  of  [<fcc.]  of  the  3rd  part  supplemental  to  an  indenture 
made  by  way  of  statutory  mortgage  dated  the  day  of 

1882  and  made  between  [;<fec.]    Whereas  the  principal 
sum  of  £  only  remains  due  m  respect  of  the  said  mortgage 

as  the  mortgage  money  and  no  interest  is  now  due  and  payable 
thereon  And  whereas  B,  is  seised  in  fee  simple  of  the  land 
comprised  in  the  said  mortgage  subject  to  that  mortgage  Now 
THIS  Indenture  witnesseth  that  in  consideration  of  the  sum 
of  £  now  paid  to  A,  by   C,   of  which  sum  A,  hereby 

acknowledges  the  receipt  and  B,  hereby  acknowledges  the  pay- 
ment and  receipt  as  aforesaid*  A,  as  mortgagee  hereby  conveys 
and  transfers  to  C,  the  benefit  of  the  said  mortgage  And  this 
Indenture  also  witnesseth  that  for  the  same  consideration 

A,  as  mortgagee  and  according  to  his  estate  and  by  direction  of 

B,  hereby  conveys  and  B.  as  beneficial  owner  hereby  conveys 
and  confirms  to  t\  All  that  [<fcc.]  To  hold  to  and  to  the  use  of  C. 
in  fee  simple  for  securing  payment  on  the  day  of 

1882  off  the  sum  of  £  as  the  mortgage  money  with  inte- 

rest thereon  at  the  rate  of  [^four"]  per  centum  per  annum. 

In  witness  &c. 

[^Ory  in  case  of  further  advance^  after  aforesaid  a<  •  insert  and 
also  in  consideration  of  the  further  sum  of  £  now  paid  by 

C,  to  B,  of  which  sum  B,  hereby -acknowledges  the  receipt,  and 
after  of  at  t  iiuert  the  sums  of  £  and  £  making 
together] 

*«*  Variations  to  he  made^  as  required^  in  case  of  the  deed  being  made 
by  indorsemefit,  or  in  respect  of  any  other  thing. 

Part  III. 
Deed  of  Statutory  Re-conveyance  of  Mortgage, 

This  Indenture  made  by  way  of  statutory  re-conveyance  of 
mortgage  the  day  of  1884  between  C,  of  [&cJ]  of  the 

one  part  and  B,  of  [d&c]  of  the  other  part  supplemental  to  an 
indenture  made  by  way  of  statutory  transfer  of  mortgage  dated 
the  day  of  1883  and  made  between  [(fee]     WIT- 

NESSETH that  in  consideration  of  all  principal  money  and 
interest  due  imder  that  indenture  having  been  paid  of  which 
principal  and  interest  C,  hereby  acknowledges  the  receipt  C,  as 
mortgagee  hereby  conveys  to  B,  all  the  lands  and  hereditaments 
now  vested  in  C,  under  the  said  indenture  To  hold  to  and  to 
the  use  of  B,  in  fee  simple  discharged  from  all  principal  money 
and  interest  secured  by  and  from  all  claims  and  demands  under 
the  said  indenture. 

In  witness  &c. 


%*  Variations  as  noted  above. 


W.C.  S 
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THE  FOUETH  SCHEDULE. 

8H0BT  FOfiMS  OF  DEEDS. 

I. — Mortgage. 

This  Indentube  of  Mortgage  made  the  day  of 

1882  between  A.  of  [<fcc.]  of  the  one  part  and  B,  of  [<fcc.]  and  C. 
of  [ifec]  of  the  other  part  WITNESSETH  that  in  consideration  of 
the  snm  of  £  paid  toA.hjB.  and  C.  out  of  money  belong- 

ing to  them  on  a  joint  account  of  which  sum^.  hereby  acknow- 
ledges the  receipt  A.  hereby  covenants  with  B,  and  C,  to  pay  to 
them  on  the  day  of  1882  the  sum  of  £  with 

interest  thereon  in  the  meantime  at  the  rate  of  I  four']  per 
centum  per  annum  and  also  as  long  after  that  day  as  any 
principal  money  remains  due  under  this  mortgage  to  pay  to  B, 
and  C  interest  thereon  at  the  same  rate  by  equal  half-yearly 
payments  on  the  day  of  and  the  day  of 

Ajh)  THIS  Indentube  also  witnesseth  that  for  the  same  con- 
sideration A,  as  beneficial  owner  hereby  oonyeys  to  B.  and  0. 
All  that  [<fec.]  To  hold  to  and  to  the  use  of  B,  and  C  in  fee 
simple  siibject  to  the  proviso  for  redemption  following  (namely) 
that  it  A,  or  any  person  claiming  under  him  shall  on  the 
day  of  1882  pay  to  B,  and  C.  the  sum  of  £  and 

interest  thej^n  at  the  rate  aforesaid  then  B,  and  C,  or  the 
persons  claiming  under  them  will  at  the  request  and  cost  of  A, 
or  the  persons  claiming  under  him  re-conyey  the  premises  to  A, 
or  the  persons  claiming  under  him  And  Jl.  hereby  covenants 
with  B,  as  follows  {_here  add  covenant  as  to  fire  insurance  or  other 
special  covenant  required]. 

In  witness,  &c. 

n. — Further  Charge. 

This  Indentttbe  made  the  day  of  18       between 

[the  same  parties  as  the  foregoing  mortgage]  and  supplemental  to 
an  indenture  of  mortgage  aated  the  day  of  18 

and  made  between  me  same  parties  for  securing  the  sum  of 
£  and  interest  at  [four  ]  per  centum  per  ftnniiTn  on  pro- 

perty at  [Jtc]  WITNESSETH  that  in  consideration  of  the  fuither 
sum  of  £  paid  to  ^.  by  ^.  and  C.  out  of  money  belonging 

to  them  on  a  joint  account  [add  receipt  and  covenant  as  in  the 
foregoing  mortgage]  and  further  that  all  the  property  comprised  in 
the  bef  oi*e-mentioned  indenture  of  mortgage  shall  stand  charged 
with  the  payment  to  B.  and  C.  of  the  sum  of  £  and  the 

interest  thereon  herein-before  covenanted  to  be  paid  as  well  as 
the  sum  of  £  and  interest  secured  by  the  same  indenture. 

In  witness,  &c. 

m. — Conveyance  on  Sale. 

This  Indentttbe  made  the  day  of  1883  between 

A.  of  [ike]  of  the  Ist  part  B.  of  [cfec]  and  C.  of  [<kc.]  of  the  2nd 
part  and  m,  of  [ikc]  of  the  3rd  part    Wbebeas  oy  an  indenture 
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dated  [<fcc.]  and  made  between  {^Ac."]  the  lands  hereinafter  men- 
tioned were  conveyed  by  ^.  to  B.  and  C.  in  fee  simple  by  way 
of  mortise  for  securing  £  and  interest  and  by  a  supple  - 

mental  mdenture  dated  T<lrc.]  and  made  between  the  same  parties 
those  lands  were  charged  by  -4.  with  the  payment  to  B,  and  C,  of 
the  further  sum  of  £  and  interest  tnereon    And  whereas 

a  principal  sum  of  £  remains  due  under  the  two  before- 

mentioned  indentures  but  all  interest  thereon  has  been  paid  as 
B.  and  C.  hereby  acknowledge  Now  this  Indenture  wtt- 
NESSETH  that  in  consideration  of  the  sum  of  £  paid  by  the 

direction  of  ^.  to  ^.  and  0.  and  of  the  sum  of  £  paid  to  A, 

those  two  sums  making  together  the  total  sum  of  £  paid 

by  M.  for  the  purchase  of  the  fee  simple  of  the  lands  herein- 
after mentioned  of  which  sum  of  £  B.  and  C,  hereby 
acknowledge  the  receipt  and  of  which  total  sum  of  £  A. 
hereby  acknowledges  the  payment  and  receipt  in  manner  before- 
mentioned  B,  and  C,  as  mortgagees  and  by  the  direction  of  A, 
as  beneficial  owner  hereby  convey  and  A,  as  beneficial  owner 
hereby  conveys  and  confirms  to  M,  All  that  [cfcc]  To  hold  to 
and  to  the  use  of  3/.  in  fee  simple  discharged  from  aU  money 
secured  by  and  from  all  claims  under  the  before-mentioned 
indentures  [^Add,  if  required^  And  A,  hereby  acknowledges  the 
right  of  3f.  to  production  of  the  documents  of  title  mentioned  in 
the  Schedule  hereto  and  to  delivery  of  copies  thereof  and  hereby 
undertakes  for  the  safe  custody  thereof]. 
In  witness,  &c. 

[The  Schedule  above  referred  to. 
To  contain  lut  of  documents  retained  hi/  A,"] 

TV. — Marriage  Settlement, 

This  Indenture  made  the  day  of  1882  between 

John  M,  of  [4rc.]  of  the  Ist  part  Jane  S.  of  [cf'c]  of  the  2nd  part 
and  X  of  [etc.]  and  Y,  of  [dr.]  of  the  3rd  part  WITNESSETH  that 
in  consideration  of  the  intended  marriage  oet ween  John  M.  and 
Jane  S.  John  M,  as  settlor  hereby  convoys  to  A',  and  Y.  All 
that  [cfec]  To  hold  to  X,  and  Y,  in  fee  simple  to  the  use  of  John 
M,  in  fee  simple  until  the  marriage  and  after  the  marriage  to 
the  use  of  John  M,  during  his  life  without  impeachment  of  waste 
with  remainder  after  his  death  to  the  use  that  Jane  S.  if  she 
survives  him  may  receive  during  the  rest  of  her  life  a  j'early 
jointure  rent- charge  of  £  to  commence  from  his  death  and 

to  be  paid  by  equal  half-yearly  payments  the  first  thereof  to  be 
made  at  the  end  of  six  calendar  months  from  his  death  if  she  is 
then  living  or  if  not  a  proportional  part  to  be  paid  at  her  death 
and  subject  to  the  before-mentioned  rent-charge  to  the  use  of 
X.  and  Y.  for  a  term  of  five  hundred  years  without  impeach- 
ment of  waste  on  the  trusts  herein-after  declared  and  subject 
thereto  to  the  use  of  the  first  and  other  sons  of  John  M.  and 
Jane  8,  successively  according  to  seniority  in  tail  male  with 
remainder  [imert  hercy  if  thought  desirable^  to  the  use  of  the 
same  first  and  other  sons  successively  according  to  seniority  in 

s2 
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tail  with  remainder]  to  the  use  of  all  the  daughters  of  John  M, 
and  Jane  8,  in  equal  shares  as  tenants  in  common  in  tail  with 
cross  remainders  Detween  them  in  tail  with  remainder  to  the  use 
of  John  M.  in  fee  simple  llnsert  trusts  of  term  of  500  years  for 
raising  portions ;  also,  if  required,  power  to  charge  jointure  and 
portions  on  a  future  marriage;  also  powers  of  sale,  exchange,  and 
partition,  and  other  pouters  and  provisions,  if  and  as  desired."] 
In  wil^ess,  &c. 
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THE  CONVEYANCING  ACT,  1882. 
Stat.  45  &  46  Vict.  c.  39. 

An  Act  for  farther  improving  the  Practice  of  Convey^ 
ancing ;  and  for  other  purposes, 

[10th  August  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary, 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  Act,  Short  titles  • 
1882 ;  and  the  Conveyancing  and  Law  of  Property  Act,  1881  commence-  ' 
(in  this  Act  referred  to  as  the  Conveyancing  Act  of  1881),  and  ment;  extent; 
this  Act  may  be  cited  together  as  the  Conveyancing  Acts,  1881,  interpreta- 
1882.  tion. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  44  &  45  Vict. 
commence  and  take  effect  from  and  immediately  after  the  thirty-  c.  41. 
first  day  of  December  one  thousand  eight  hundred  and  eighty- 
two,  which  time  is  in  this  Act  referred  to  as  the  commencement 
of  this  Act. 

'3.  J  This  Act  does  not  extend  to  Scotland. 
:4.)  In  this  Act  and  in  the  Schedule  thereto — 
[i.)  Property  includes  real  and  personal  property,  and  any 
debt,  and  any  thing  in  action,  and  any  other  right  or  in- 
terest in  the  nature  of  property,  whether  in  possession  or 
not; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intend- 
ing purchaser,  lessee,  or  mortgagee,  or  other  person,  who, 
for  valuable  consideration,  takes  or  deals  for  property,  and 
purchase  has  a  moaning  corresponding  with  that  of  pur- 
chaser ; 
(iii^  The  Act  of  the  session  of  the  third  and  fourth  years  of  3  &  4  "Will.  4, 
E^ing  William  the  Fourth  (chapter  seventy-four)  **for  the  c.  74. 
abolition  of  Fines  and  Recoveries,  and  for  the  substitution 
of  more  simple  modes  of  Assurance "  is  referred  to  as  the 
Fines  and  Recoveries  Act :  and  the  Act  of  the  session  of  the  4  &  6  "Will.  4, 
fourth  and  fifth  years  of  King  William  the  Fourth  (chapter  c.  92. 
ninety-two)  **for  the  abolition  of  Fines  and  Recoveries, 
and  for  the  substitution  of  more  simple  modes  of  Assurance 
in  Ireland  '*  is  referred  to  as  the  Fines  and  Recoveries  (Ire- 
land) Act. 
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Searchee, 

Official  neffa-  3, — (1.)  Where  any  person  requires,  for  purposes  of  this  sec- 
tive  and  other  ^qh,  search  to  be  made  in  the  Central  Office  of  the  Supreme 
^'^^^  f  Court  of  Judicature  for  entries  of  judgments,  deeds,  or  other 
lodUmfflits  '  matters  or  documents,  whereof  entries  are  required  or  allowed  to 
oro^debts  ^®  made  in  that  office  by  any  Act  described  in  Parti,  of  the  First 
4o^  '     Schedule  to  the  Conveyancing  Act  of  1881  (o),  or  by  any  other 

Act,  he  may  deliver  in  the  office  a  requisition  in  that  behalf,  re- 
ferring to  this  section. 

(2.^  Thereupon  the  proper  officer  shall  diligently  make  the 
searcn  required,  and  shall  make  and  file  in  the  office  a  certificate 
setting  forth  the  result  thereof ;  and  office  copies  of  that  certifi- 
cate shall  be  issued  on  requisition,  and  an  office  copy  shall  be 
evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or 
documents,  whereof  entries  are  required  or  allowed  as  aforesaid, 
the  certificate,  according  to  the  tenour  thereof,  shall  be  conclu- 
sive, affirmatively  or  negatively,  as  the  case  may  be. 

(4.)  Every  requisition  under  ^s  section  shall  be  in  writing, 
Bigned  •  by  the  person  making  the  same,  specifying  the  name 
against  which  ne  desires  search  to  be  made,  or  in  relation  to 
which  he  requires  an  office  copy  certificate  of  result  of  search, 
and  other  sufficient  particulars ;  and  the  person  making  any 
such  requisition  shall  not  be  entitled  to  a  search,  or  an  office 
copy  certificate,  until  he  has  satisfied  the  proper  officer  that  the 
same  is  required  for  the  purposes  of  this  section. 

(5.)  General  Bules  shall  be  made  for  purposes  of  this  section, 

prescribing  forms  and  contents  of  requisitions  and  certificates, 

and  regulating  the  practice  of  the  office,  and  prescribing,  with 

the  concurrence  of  the  Commissioners  of  Her  Majesty's  Treasiiry 

the  fees  to  be  taken  therein ;  which  Eules  shall  be  deemed  Bules 

89  &  40  Viot.    of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction 

o.  69-  Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  Court 

**««  *^  ^*®**    of  Judicature  Act,  1881,  and  may  be  made,  at  any  time  after  the 

^*  ^°'  passing  of  this  Act,  to  take  effect  on  or  after  the  commencement 

of  this  Act. 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the  office 
commits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion, 
or  is  wilfully  negligent,  in  the  making  of  or  otherwise  in  rela- 
tion to  any  certincate  or  office  copy  under  this  section,  he  sh^ 
be  guilty  of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  Eule  made  thereunder 
shall  take  away,  abridge,  or  prejudiciaUy  affect  any  right  which 
any  person  may  have  independently  of  this  section  to  make  any 
searcn  in  the  office ;  and  every  such  search  may  be  made  as  if 
this  section  or  any  such  Bule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of 
result  of  search  under  this  section,  he  shall  not  be  answerable 
in  respect  of  any  loss  that  may  arise  from  error  in  the  certi- 
ficate. 
(9.)  Where  the  solicitor  is  actingfor  trustees,  executors,  agents, 

(a)  Ante  p.  254. 


CoxvEYANciNG  Acr,  1882.  263 

or  other  persons  in  a  fiduciary  position,  those  persons  also  shall 
not  be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  manner. 

(11.)  Notlung  in  this  section  applies  to  deeds  inrolled  under  the 
Pines  and  Becoveries  Act,  or  under  any  other  Act,  or  under  any  3  &  4  Will.  4, 
statutoiy  Eule.  c.  74 . 

(12.)  This  section  does  not  extend  to  Ireland. 

See  sect.  1,  sub-sect.  4  (ii.),  ante^  p.  261,  as  to  the  Furehater. 
meaning  of  the  term  purchaser  in  the  above  section. 
For  the  Rules  of  Court  under  the  above  section,  see 
below. 

The  following  are  the  principal  enactments  relating  Begiatratiott 
to  the  registration  of  judgments  and  other  matters  in  q^^*^ 
the  central  office  of  the  Supreme  Court  of  Judicature: — 

By  Stat.  3  &  4  WiU.  IV.  c.  74,  sects.  85,  87,  89,  Certdfioates  of 
certificates  of  the  acknowledgment  of  deeds  by  married  ments  by 
women  were  required  to  be  registered  by  an  officer  of  ™*^«d 

*  °  /  ,  women. 

the  Court  of  Common  Pleas,  to  be  specially  appointed 
for  the  purpose  (a). 

Stat.  1  &  2  Vict.  c.  110,  s.  19  enacts  that  no  judg-  Registration 
ment  of  any  of  the  superior  Courts,  nor  any  decree  or  ^^  i^'^emenis. 
order  in  any  Court  of  Equity,  nor  any  rule  of  a  Court 
of  Common  Law,  nor  any  order  in  Bankruptcy  or 
Lunacy  shall  by  virtue  of  that  Act  (6)  affect  any  lands, 
tenements  or  hereditaments  as  to  purchasers,  mort- 
gagees or  creditors,  imless  and  until  registered  in  the 
office  of  the  Master  of  the  Court  of  Common  Pleas  in 
manner  therein  provided  (c). 

Stat.  2  &  3  Vict.  c.  11,  s.  4  enacts  that  all  judg-  Be-xeffistra- 
ments,  &c.  registered  or  to  be  registered  under  Stat.  ^gn^.  ^ 
1  &  2  Vict.  c.  110,  8.  19  shall,  after  the  expiration  of 
five  years  from  the  date  of  the  entry  thereof,  be  null 
and  void  against  lands,  tenements  and  other  heredita- 
ments, as  to  purchasers,  mortgagors  or  creditors,  unless 
registered  again  within  five  years  before  the  execution 


(a)  Wmfl.  R.  P.  246,  503.  ss.  11,  13, 18;  Wms.  R.  P.  89,  90. 

See  Stat.  1  &  2  Vict.  c.  110,  (c)  Wma.  R.  P.  90. 
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Purohasers 

without 

notice. 


Regiatratioxi 
of  li8  pendens. 


Ke-regpistra* 
tion. 


Begistration 
of  Grown 
debts,  &c. 


of  the  mstrument  Testing  the  legal  or  equitable  right  in 
any  such  purchaser  or  mortgagee  for  valuable  considera- 
tion, or  before  the  right  of  such  creditors  accrued,  and 
so,  totiea  quotieSy  at  the  expiration  of  every  succeeding 
five  years  (rf). 

Sect.  5  of  the  same  Act  enacts  that,  as  against 
purchasers  or  mortgagees  without  notice,  no  judgment, 
&c.  shall  affect  any  lands,  tenements  or  hereditaments, 
although  duly  registered,  further  or  otherwise  than  a 
judgment  of  one  of  the  Superior  Courts  would  have 
bound  such  purchaser  or  mortgagee  before  Stat.  1  &  2 
Vict.  c.  110,  when  it  had  been  duly  docketted  according 
to  the  law  then  in  force  (e). 

Sect.  7  of  the  same  Act  enacts  that  no  lis  pendens 
shall  bind  a  purchaser  or  mortgagee,  without  express 
notice  thereof,  unless  and  imtil  registered  in  the  office 
of  the  Master  of  the  Court  of  Common  Pleas  in  manner 
therein  provided ;  and  that  the  provisions  contained  in 
sect.  4  in  regard  to  the  re-entering  of  judgments  every 
five  years  shall  extend  to  every  case  of  lis  pendens 
registered  thereimder  (/) . 

Sect.  8  of  the  same  Act  enacts  that  no  judgment, 
statute  or  recognizance  which  shall  hereafter  ((7)  be 
obtained  or  entered  into  in  the  name  or  upon  the 
proper  account  of  the  Crown,  or  inquisition  by  which 
any  debt  shall  be  found  due  to  the  Crown,  or  obligation 
or  specialty  which  shall  hereafter  (g)  be  made  to  the 
Crown  in  the  manner  directed  by  Stat.  33  Hen.  VULL. 
c.  39,  or  any  acceptance  of  office  which  shall  here- 
after (</)  be  accepted  by  officers  whose  lands  shall 
thereby  become  liable  for  the  payment  and  satisfaction 
of  arrearages  amder  Stat.  13  Eliz.  c.  4,  shall  affect  any 
lands,  tenements  or  hereditaments,  as  to  purchasers  or 
mortgagees,  unless  and  until  registered  in  the  office  of 


(d)  Wms.  R.  P.  90. 
{e)    See  Wms.  R.  P.  89. 
(/)  Wms.  R.  P.  96. 


{ff)  TheAot  reoeiyedtheRoral 
Assent  on  the  4th  of  June,  1839. 
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the  Master  of  the  Court  of  Common  Fleas  in  manner 
therein  specified  (A). 

Sect.   9   of  the  same  Act  provided  that  a  quietus  Registration 
obtained  by  a  debtor  or  accountant  to  the  Crown  should      ^^^    ' 
be  registered  in  the  office  of  the  Master  of  the  Court  of 
Common  Pleas. 

Stat.  18  &  19  Vict.  c.  15,  s.  6  provides  that  the  Regiatration 
re-registration  of  judgments,  &c.  under  Stat.  2  &  3  ^thinSe^** 
Vict.  c.  11,  s.  4  within  the  last  five  years  shall  be  suffi-  last  five  years 

..•■.•,  1  .  ^  ^..  sufficient. 

cient  to  bmd  purchasers,  mortgagees  and  creditors, 
although  more  than  five  years  shall  have  expired  since 
the  last  previous  registration,  and  so  toiies  quoties  upon 
every  re-registry  (r). 

Sect.  12  of  the  same  Act  enacts  that  any  annuity  or  Registration 
rent-charge  granted  after  the  passing  of  that  Act  (A:),  and  rent- ^ 
otherwise  than  by  marriage  settlement  or  will  (^,  for  charges, 
one  or  more  life  or  lives,  or  for  any  term  of  years  or 
greater  estate  determinable  on  one  or  more  life  or  lives, 
shall  not  affect  any  lands,  tenements  or  hereditaments 
as  to  purchaserp,  mortgagees  or  creditors,  unless  regis- 
tered in  the  office  of  the  Master  of  the  Court  of  Common 
Pleas  in  manner  therein  provided  (m). 

Stat.  22  &  23  Vict.  o.  35,  s.  22  enacts  that  from  and  Re-reeistra- 
after  the  31st  of  December  1859  the  provision  for  re-  debts  &c.  ^^ 
registry  of  judgments,  &c.  contained  in  Stats.  2  &  3 
Vict.  c.  11,  s.  4  and  18  &  19  Vict.  c.  15,  s.  6  shall  extend 
and  apply  to  every  such  judgment,  statute,  recognizance, 
inquisition,  obligation,  specialty  or  acceptance  of  office 
as  is  required  to  be  registered  by  Stat.  2  &  3  Vict.  c.  11, 
s.  8  (n). 

Stat.  23  &  24  Vict.  c.  38,  ss.  1,  2,  enact  that  no  Registration 
judgment  (o),  statute  or  recognizance  to  be  entered  up  exwution. 

(A)  Wms.  R.  P.  95.  rent-charges  are  valid  as  against 

(»)   Wms.  R.  P.  90,  91.  persons  who  have  notice  of  them, 

(k)  26th  April,  1855.  although  they  be  not  registered  ; 

(/)  Sect.  14.  Greaves  v.  Tq/ield,  14  Ch.  D.  663. 

(m)  Wms.  R.  P.  846.    It  has  (n)  Wms.  R.  P.  95. 

been  decided  that  annuities  and  (o)  See  sect.  5. 
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after  the  passing  of  that  Act  (p)  shall  affect  any  land 
(of  whatever  tenure)  as  to  a  band  fide  purchaser  for 
valuable  consideration,  or  a  mortgagee  (whether  with 
or  without  notice),  unless  a  writ  or  other  due  process  of 
execution  be  issued  and  registered  in  the  office  of  the 
Master  of  the  Court  of  Common  Fleas  in  manner 
therein  provided:  but  that  no  judgment,  statute  or 
recognizance  to  be  entered  up  after  the  passing  of  that 
Act  (/?),  nor  any  writ  of  execution  or  other  process 
thereon,  shall  affect  any  land  of  whatever  tenure  as 
to  a  bond  fide  purchaser  or  mortgagee,  although  execu- 
tion or  other  process  shall  have  issued  thereon,  and 
have  been  duly  registered,  imless  such  execution  or 
other  process  shall  be  executed  and  put  in  force  within 
three  calendar  months  from  the  time  when  it  was  regis- 
tered. Writs  of  execution  registered  under  this  Act  were 
to  be  registered  in  the  name  of  the  judgment  creditor  (q), 
Entay  of  Stat.  23  &  24  Vict.  o.  115  provides  for  the  entry  in 

S^wS^b^ndSl  the  office  of  the  Master  of  the  Court  of  Common  Pleaa 
judgments,  of  satisfaction  as  to  bonds  and  other  securities  entered 
into  or  given  to  the  Crown,  and  of  satisfaction  or  dis- 
charge as  to  any  registered  judgment,  pending  suit, 
lis  pendens^  decree,  order,  rule,  annuity,  or  rent-charge  or 
writ  of  execution. 
Judgments  Stat.  27  &  28  Vict.  c.  112,  s.  1  enacts  that  no  judg- 

aiter  the  29th  ^^^^^  (**)>  statute  or  recognizance  to  be  entered  up  after 
July,  1864.      the  passing  of  that  Act  («)  shall  affect  any  land  (r)  (of 
whatever  tenure)   until  such    land    shall    have    been 
actually  delivered  in  execution  by  virtue  of  a  writ  of 
ekgit  or  other  lawful  authority,  in  pursuance  of  such 
judgment,  statute  or  recognizance  {t). 
BegistPBtion        Sect.  3  enacts  that  every  writ  or  other  process  of 
execution.*       execution  of  any  such  judgment,  statute  or  recogni- 
zance, by  virtue  whereof    any  land  shall  have  been 

(p)  23rd  July,  1860.  U)  29th  July,  1864. 

\q]  Wms.  R.  P.  91,  92.  \t)  Wms.  R.  P.  92. 

(n  See  sect.  2. 
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actually  delivered  in  execution^  sliall  be  registered  in 
the  maimer  provided  by  Stat.  23  &  24  Yict.  o.  38,  s.  2, 
but  in  the  name  of  the  debtor  instead  of  in  the  name  of 
the  creditor,  and  that  no  other  or  prior  registration  of 
such  judgment,  statute  or  recognizance  shall  be  or  be 
deemed  necessary  for  any  purpose  (w). 

The  Crown  Suits,  &c.  Act  1865,  Stat.  28  &  29  Vict.  Regwtration 
c.  104,  ss.  48,  49  enact  that  any  judgment,  decree  or  execation  in 
order  obtained  after  the  commencement  of  that  Act  (a?)  purauanoe  of 
by  or  on  behalf  of  the  Crown,  or  any  recognizance  &o.  * 

entered  into  after  the  commencement  of  that  Act  {x)  on 
the  proper  account  of  the  Crown,  or  any  inquisition 
finding  after  the  commencement  of  that  Act  {x)  a  debt 
due  to  the  Crown,  or  any  obligation  or  specialty  made 
after  the  commencement  of  that  Act  (x)  to  the  Crown, 
or  any  acceptance  of  oflBce  accepted  after  the  commence- 
ment of  that  Act  {x)  from  or  under  the  Crown,  shall 
not  affect  any  land  (of  whatever  tenure)  as  to  a  bond 
fide  purchaser  for  valuable  consideration  or  a  mort- 
gagee (whether  with  or  without  notice),  unless  a  writ 
of  extent  or  of  diem  clamit  exfremum  or  other  writ  or 
process  of  execution,  in  pursuance  of  or  relation  to  such 
judgment,  &c.,  has  been  issued  and  registered  in  the 
office  of  the  Master  of  the  Court  of  Common  Pleas  in 
manner  therein  provided,  before  the  execution  of  the 
conveyance  or  mortgage  to  such  purchaser  or  mort- 
gagee and  the  payment  by  him  of  the  purchase  or 
mortgage  money  (y). 

The  Judgments  Extension  Act  1868,  Stat.  31  &  32  ^^^^^^ 
Vict.  0.  54,  provides  for  the  registration  of  certificates  of  of  Irish  and 
Irish  {z)  and  Scotch  (a)  judgments  in  the  office  of  the  ^^  J^^»- 
Master  of  the  Court  of  Common  Pleas  in  registers  to  be 
called  "  The  register  for  Irish  judgments  "  and  "  The 
register  for  Scotch  judgments  "  respectively ;  and  that 


(u)  Wms.  R.  P.  92.  (y)  Wms.  R.  P.  96. 

ix)  After  the  let  Not.,  1865 ;  (z)  Sect.  1. 

sect.  4.  (a)  Sect.  3. 
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such  certificates  shall  be  of  the  same  force  and  effect  as 

judgments  of  the  Court  in  which  they  are  registered  (4). 

Office  of  the        By  the  effect  of  the  Supreme  Court  of  Judicature  Act 

^mon         jg73  ^^j^  ^^  ^^^  jg^  ^f  November  1875,  the  date  of  the 

Diyiaion.  commencement  of  that  Act  (d),  the  office  of  the  Master 
of  the  Court  of  Common  Pleas  became  the  office  of  the 
Master  of  the  Common  Fleas  Division  of  the  High 
Court  of  Justice. 

Central  office.  By  the  Supreme  Court  of  Judicature  (Officers)  Act 
1879,  Stat.  42  &  43  Vict.  c.  78,  which  came  into  opera- 
tion on  the  28th  of  October  1879  (g),  a  central  office  of 
the  Supreme  Court  of  Judicature  was  established  (/), 
and  the  offices  of  the  Master  of  the  Common  Fleas 
Division  and  of  the  registrar  of  certificates  of  acknow- 
ledgments  of  deeds  by  married  women  and  of  the 
registrar  of  judgments  were  concentrated  therein  and 
amalgamated  therewith  (^). 

Billfl  of  sale.  Frovision  was  made  by  the  Bills  of  Sale  Act  1854(A), 
passed  10th  July  1854,  for  filing  bills  of  sale  made  after 
the  passing  of  that  Act  with  the  officer  acting  as  clerk 
of  the  docquets  and  judgments  in  the  Court  of  Queen's 
Bench.  The  BiUs  of  Sale  Act  1866  (t)  provided  for 
the  renewal  every  five  years  of  the  registration  of  bills 
of  sale  (A).  Both  these  statutes  were  repealed  by  the 
Bills  of  Sale  Act  1878  (/),  except  as  therein  provided 
with  regard  to  bills  of  sale  made  before  the  1st  January 
1879  (m).  Bills  of  sale  made  on  or  after  the  1st  Janu- 
ary 1879  and  duly  registered  before  the  1st  November 
1882,  so  long  as  the  registration  thereof  is  not  avoided 

(b)  Wms.  R.  P.  93.  the  Supreme  Court,  1883. 

{c)  Stat.  36  &  37  Vict.  o.  66 ;  (A)  Stat.  17  &  18  Vict.  c.  36  ; 

see  sects.  3,  4,  16,  31,  34,  77.  see  Stat.  29  &  30  Vict.  c.  96,  s.  2. 

(d)  Stat.  37  &  38  Vict.  c.  83.  (i)  Stat.  29  &  30  Vict.  c.  96. 

(e)  Sect.  2.  (k)  For  the  effect  of  these 
(/)  Sect.  4.  statutes,  see  Wms.  P.  P.  68—60. 
Iff)  Sect.  6.     The  business  of  (/)  Stat.  41  &  42  Vict.  o.  31, 

the  central  office  is  now  regulated      s.  23. 

by  Order  LXI.  of  the  Rules  of  (m)  See  sects.  2,  3,  7,  23. 
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by  non-renewal  or  otherwise  («),  are  subject  to  the 
following  provisions  of  sects.  8,  11  of  the  Bills  of  Sale 
Act  1878  :— 

(Sect.  8.)  "  Every  bill  of  sale  to  which  this  Act 
applies  (o)  shall  be  duly  attested  and  shall  be  registered 
under  this  Act,  within  seven  days  after  the  making  or 
giving  thereof,  and  shall  set  forth  the  consideration  for 
which  such  bill  of  sale  was  given,  otherwise  such  bUl  of 
sale,  as  against  all  trustees  or  assignees  of  the  estate  of 
the  person  whose  chattels,  or  any  of  them,  are  comprised 
in  such  bill  of  sale  under  the  law  relating  to  bank- 
ruptcy or  liquidation,  or  under  any  assignment  for  the 
benefit  of  the  creditors  of  such  person,  and  also  against 
all  sheriffs'  officers  and  other  persons  seizing  any  chattels 
comprised  in  such  bill  of  sale,  in  the  execution  of  any 
process  of  any  Court  authorizing  the  seizure  of  the 
chattels  of  the  person  by  whom  or  of  whose  chattels 
such  bill  has  been  made,  and  also  as  against  eveiy 
person  on  whose  behalf  such  process  shall  have  been 
issued,  shall  be  deemed  fraudulent  and  void  so  far  as 
regards  the  property  in  or  right  to  the  possession  of  any 
chattels  comprised  in  such  bill  of  sale  which,  at  or  after 
the  time  of  filing  the  petition  for  bankruptcy  or  liquida- 
tion, or  of  the  execution  of  such  assignment,  or  of 
executing  such  process  (as  the  case  may  be),  and  after 
the  expiration  of  such  seven  days  are  in  the  possession 
or  apparent  possession  of  the  person  making  such  bill 
of  sale  (or  of  any  person  against  whom  the  process  has 
issued  imder  or  in  the  execution  of  which  such  bill  has 
been  made  or  given  as  the  case  may  be)." 

(Sect.  11.)  "  The  registration  of  abUl  of  sale,  whether  Re-registra- 
executed  before  or  after  the  commencement  of  this  Act,  **°^' 
must  be  renewed  once  at  least  every  five  years,  and  if  a 
period  of   five  years  elapses  from  the  registration  or 
renewed  registration  of  a  bill  of  sale  without  a  renewal 

(»)  Stat.  45  &  46  Vict.  c.  43,  (o)  See  sects.  4—0 ;  Wms.P.P. 

H.  3.  60-63. 
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or  further  renewal  (as  the  case  may  be),  the  registration 
shall  become  void." 

Bills  of  sale  (p)  made  on  or  after  the  1st  November 
1882,  or  made  but  not  duly  registered  (;)  before 
that  date,  are  subject  to  the  provisions  of  the  Bills  of 
Sale  Act  1882  (p).  Registration  is  required  by  sect.  8 
of  that  Act,  which  runs  as  follows : — 

"  Every  bill  of  sale  (r)  shall  be  duly  attested,  and 
shall  be  registered  under  the  principal  Act  («)  within 
seven  clear  days  after  the  execution  thereof,  or  if  it  is 
executed  in  any  place  out  of  England  then  within  seven 
clear  days  after  the  time  at  which  it  would  in  the  ordi- 
nary course  of  post  arrive  in  England  if  posted  imme- 
diately after  the  execution  thereof ;  and  shall  truly  set 
forth  the  consideration  for  which  it  was  given ;  other- 
wise  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein  "  (t). 

Thepreyioufl       Provision  was  made  by  the  Bules  of  the  Supreme 
^*  Court,  April,  1880  (u)  for  an  official  search  by  the 

registrar  of  certificates  of  acknowledgments  of  deeds 
by  married  women  and  the  re&fistrar  of  judCTients  (x), 
^oept  for  this  provision,  bffore  the  aW  seotiou 
came  into  operation,  searches  in  respect  of  any  of  the 
particulars  registered  in  pursuance  of  the  enactments 
quoted  above  had  to  be  effected  by  the  parties  who 
required  the  search.  The  search  was  usually  made  by 
their  solicitors. 

The  j^reyious       Before  the  above  section  came  into  operation,  it  was 

prao  oe.         ^j^^  practice,  upon  the  occasion  of  the  sale  or  mortgage 

of  any  land  or  other  hereditaments,  for  the  solicitor  of 

(p)  Stat.  45  &  46  Vict.  c.  43  ;  1882. 

see  seots.  1 — 3.  {t)  See  also  seota.  4,  9,  12. 

(q)  Under  the  BiUa  of  Sale  Act,  (u)  Kule  48,  now  repealed  and 

1878.  replaced  by  Order  LXS.  rule  23, 

SSee  sect.  3.  of   the  Roles   of   the  Supreme 

I.e.,  the  Bills  of  Sale  Act,  Court,  1883. 

1878 ;  see  sect.  3  of  the  Act  of  (x)  Wnis.  R.  P.  604. 


Conveyancing  Act,  1882.  271 

the  purchaser  or  mortgagee  to  search  for  registered 
judgments,  writs  of  execution,  crown  debts,  its  pendens^ 
annuities  and  other  matters,  which  might  affect  the 
property  in  question  (y). 

Since  the  31st  December  1882  (s),  purchasers  and  Thepreaent 
mortgagees  may  either  cause  their  solicitors  to  make 
the  necessary  searches  (a),  or  they  may  require  the 
searches  and  a  certificate  of  their  result  to  be  made 
under  the  above  section.  The  advantages  of  the  latter 
plan  are  that  the  certificate  so  obtained  will  be  con- 
clusive in  favour  of  the  purchaser  or  mortgagee  (i)  as 
against  persons  interested  in  respect  of  judgments  and 
other  matters  which  might  be  registered  in  the  central 
office  (c) ;  that  office  copies  of  the  certificate  will  be 
evidence  thereof  (c?),  and  will  therefore  be  available 
as  documents  of  title;  and  that  solicitors,  trustees, 
executors,  agents,  and  other  persons  in  a  fiduciary 
position  will  not  be  answerable  in  respect  of  any  loss 
that  may  arise  from  error  in  the  certificate  (e).  As 
a  purchaser  or  mortgagee,  who  causes  a  search  to  be 
made  by  his  solicitor,  is  thereby  affected  with  notice 
of  registered  incumbrances  (/),  the  proper  course  now 
is  to  require  an  official  search  to  be  made  under  the 
above  section  with  regard  to  all  matters  to  which  its 
provisions  apply. 

The  effect  of  the  enactments  quoted  above  {g)  is  that  What 
at  the  present  time  it  can  only  be  necessary  to  direct  a  now  neoes- 
search  for  the  following  incumbrances  registered  in  pur-  *"T^' 
suance  thereof : — 

1.  Judgments  entered  up  before  the  23rd  of  July 

(y)  Wms.  B.  P.  503,  504;  1  id)  See  sub-sect.  2,  an/^,  p.  262. 

Dart,  y.  &  P.  454.  \e)  See  sub-sects.  8— 10,  anUf 

(z)  See  sect.  1,  sub-sect.  2,  ante^  pp.  262,  263. 

p.  261.  (/)  Frocter  v.  Cooper,  2  Drew. 

(a)  See  sub-sect.  7,  ante,  p.  262.  1 ;  18  Jur.  444 ;  affirmed,  1  Jur., 

[h)  See  sect.  1,  sub-sect.  4  (u.),  N.  S.  149. 

ante.  p.  261.  {g)  Ante,  pp.  263—270. 

(f)  See  sub-sect.  3,  ante,  p.  262. 
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1860  and  re-registered  within  the  last  five  years  pre* 
ceding  the  search. 

2.  Writs  of  execution  issued  in  pursuance  of  judg- 
ments entered  up  between  the  23rd  of  July  1860  and 
the  29th  of  July  1864,  which  writs  have  been  registered 
within  the  last  three  months  preceding  the  search.  As 
this  search  has  to  be  made  against  the  name  of  the 
judgment  creditor,  search  must  be  directed  to  be  made 
in  the  register  of  judgments  for  judgments  entered  up 
between  the  23rd  of  July  1860  and  the  29th  of  July 
1864  and  re-registered  within  the  last  five  years  preced- 
ing the  search,  in  order  to  ascertain  the  name  of  any 
such  creditor. 

3.  Crown  debts,  &c.  made  before  the  2nd  of  Novem- 
ber 1865  and  re-registered  within  the  last  five  years 
preceding  the  search. 

4.  Writs  of  execution  issued  in  pursuance  of  Crown 
debts,  &c.  made  after  the  Ist  of  November  1865. 

5.  Lis  pendens  TegisteTed  or  re-registered  within  the 
last  five  years  preceding  the  search. 

6.  Annuities  or  rent-charges  granted  on  or  after  the 
26th  of  April  1855. 

It  is  not  the  practice  to  direct  any  search  to  be  made 
in  respect  of  the  above  particulars  against  the  names 
of  persons  entitled  previously  to  the  date  of  the  last 
purchase  deed;  as  it  is  assumed  that  all  necessary 
searches  were  made  on  the  occasion  of  the  last  pur- 
chase (A).  It  depends  of  course  upon  each  particular 
title,  against  what  names  the  above  searches  should  be 
directed  to  be  made.  It  will  be  observed  that  some  of 
them  may  be  rendered  unnecessary  by  the  age  of  the 
parties.  It  is  the  practice  to  direct  the  searches  to  be 
made  against  the  names  of  beneficial  owners  only  (t), 
except  the  search  for  lis  pendens^  which  should  also  be 
directed  against  the  names  of  trustees  and  mortgagees. 

(h)  Wins.  E.  P.  603  ;  1  Dart,  («)  1  Dart,  V.  &  P.  491. 

V.  &  P.  491. 
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It  is  not  neoessary  to  search  for  judgment  or  Crown 
debts  against  the  names  of  trustees  (k)  or  of  mortgagees 
who  are  to  be  paid  oflP  (/). 

Besides  the  searches  enumerated  above,  there  are  Other 
other  searches  which  it  may  be  desirable  to  make  under  ^oarionally 
special  circumstances.     These  are  necessary. 

1.  For  Bankruptcy,  if  there  be  any  reason  to  suspect  i.  Bank- 
that  a  vendor  or  mortgagor  is  or  has  been  in  embarrassed  "^P**^* 
circumstances  (m), 

2.  For    Insolvency,    under    similar    circumstances.  2.  InBolvency. 
Search  for  Insolvency  can  now  very  rarely  be  necessary, 

as  the  Court  for  the  relief  of  insolvent  debtors  was  abo- 
lished at  the  end  of  the  year  1869  (n). 

3.  For  certificates  of  acknowledgments  of  deeds  by  3.  Acknow- 
married  women,  if  there  be  any  reason  to  suspect  the      ^°^^^  * 
existence  of  suppressed  deeds  (o). 

4.  For  disentailing  deeds  enrolled,  under  similar  cir-  4.  Disentail- 
cumstances.  ^«  ^^• 

5.  For  drainage  and  land  improvement  loans,  in  the  6.  Drainage, 
case  of  agricultural  land  {p),  °'  ^^' 

6.  In  the  county  register,  in  the  case  of  land  lying  in  6.  County 
a  register  county  (g).  regwter. 

7.  In  the  court  rolls,  in  the  case  of  copyhold  land  (r).  7.  Court  polls. 

8.  For  life  annuities   granted  before  the   10th  of  8.  Life 
August  1854  («) ;  a  search  which  now  can  very  seldom  ""^^  ^^' 
be  necessary. 

It  will  be  observed  that  the  provisions  of  the  above  peeda 
section  do  not  extend  to  deeds  inrolled  under  any  Act  or 

{k)  See  per  Cowper,  C,  Fmeh  (n)  By  Stat.  32  &  33  Vict.  c.  83; 

V.  Earl  of  Winekilsea,   1  P.  W.  Wms.  R.  P.  604. 

277,  282 ;  Redesdale,  Ir.  C,  Ken-  (o)  Wms.  R.  P.  603 ;  1  Dart, 

nedy  v.  Daly,  1  Sch.  &  Lef .  365,  V.  &  P.  499. 

373;  Cottenham,  C,   Whitworth  (;?)  See  1  Dart,  V.  &  P.  465, 

V.  Gaugain,  1  Ph.  728,  730.  499. 

(/)  Stat.  18  &  19  Vict.  c.  16,  (q)  "Wms.  R.  P.  204,  603;  Eee 

8.  11 ;  Oreaves  v.  Wihony  26  Beav.  1  Dart,  V.  &  P.  497. 

434.  (r)  1  Dart,  V.  &  P.  497. 

(w)  Cooper  V.Stephenson,  16  Jur.  h)  See  Wms.  R.  P.  345,  604  ; 

424 ;  Wmfl.  R.  P.  504  ;   1  Dart,  1  Dart,  V.  &  P.  456. 
V.  &  P.  498. 

W.C,  T 
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statutory  rule  (Oj  tut  apply  only  to  deeds,  whereof  ^a/nV« 
are  required  or  allowed  to  be  made  in  the  central 
office  (f/).  Forms  of  requisition  for,  and  certificate  of 
the  result  of  search  in  the  enrolment  office  are  given  in 
the  Appendix  to  the  Rules  of  Court  made  under  the 
above  section  (r).  But  it  is  thought  that  they  have  no 
application  in  the  case  of  deeds  inroUed  under  any  Act  or 
statutory  rule.  Provision  is  made  by  the  Rules  of  the 
Supreme  Court  1883  (a?),  for  an  official  search  for  en- 
rolled deeds  by  the  clerk  of  enrolments  and  the  issue  of 
a  certificate  of  the  result  thereof.  But  no  special  value 
has  been  attached  by  law  to  such  a  certificate ;  as  has 
been  given  to  a  certificate  made  under  the  above  sec- 
tion (y). 

Notice, 

RestaJotion  on      8. — (1.)  A  purchaser  shall  not  be  prejudicially  affected  by 
oonBtraotive     notice  of  any  mstrument,  fact,  or  thing  unless — 
notice.  (i.^  It  is  within  his  own  knowledge,  or  would  have  come  to  his 

knowledge  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the  know- 
ledge of  his  counsel,  as  such,  or  of  his  solicitor,  or  other 
agent,  as  such,  or  would  have  come  to  the  knowledge  of  his 
solicitor,  or  other  agent,  as  such,  if  such  inquiries  and  in- 
spections had  been  made  as  ought  reasonably  to  have  been 
made  by  the  solicitor  or  other  agent. 
(2.)  This  section  shall  not  exempt  a  purchaser  from  any  lia- 
bility under,  or  any  obligation  to  perform  or  observe,  any  cove- 
nant, condition,  provision,  or  restriction  contained  in  any  in- 
strument under  which  his  title  is  derived,  mediately  or  immedi- 
ately ;  and  such  liability  or  obligation  may  be  enforced  in  the 
same  manner  and  to  the  same  extent  as  if  this  section  had  not 
been  enacted. 

(3.^  A  purchaser  shall  not  by  reason  of  anything  in  this  sec- 
tion oe  affected  by  notice  in  any  case  where  he  would  not  have 
been  so  affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  Act ;  save  that,  where  an  action 

iO  Sub-sect.  11.  was  to  the  same  effect;  Wms. 

u\  Sub-sect.  1.  B.  P.  604. 

vS  See  below.  (y)  By  sab-sects.  3, 8—10 ;  see 

x)  Order  LXI.  role  23.    Rule  anfe-y  pp.  262,  263. 
48  of  RtUes  of  Court,  April,  1880, 
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is  pending  at  the  commencemont  of  this  Aot,  tlio  rights  of  tho 
parties  shall  not  be  affected  by  this  section. 

See  sect.  1,  sub-sect.  4  (ii.),  antey  p.  261,  as  to  the  Meaning  of 
meaning  of  the  terms  purchaser ^  purchase  in  the  above  ^™"' 
section. 

Sub-sect.  1  (i.)  of  the  above  section  does  not  seem  to  Th®  previous 
alter  the  previous  law.  It  does  not  appear  that,  before 
this  Act  came  into  operation,  a  purchaser  would  have 
been  held  to  have  constructive  notice  of  any  matter, 
imless  it  were  within  his  own  knowledge  (z)  or  unless 
he  had  abstained  from  making  such  inquiries  and  in- 
spections as  ought  reasonably  to  have  been  made  by 
him  {a).  But  sub-sect.  1  (ii.)  of  the  above  section 
seems  to  make  an  alteration  in  the  law.  Before  this 
Act  came  into  operation,  it  was  necessary,  as  a  general 
rule,  in  order  that  a  purchaser  might  be  affected  by 
notice  to  his  coimsel,  solicitor  or  other  agent,  that  the 
agent  should  be  affected  with  notice  in  the  same  trans- 
action in  which  the  question  of  notice  to  the  principal 
arose  (6).  But  where  one  transaction  was  closely  fol- 
lowed by  and  connected  with  another,  or  where  it  was 
clear  that  a  previous  transaction  was  present  to  the  mind 
of  the  agent  when  engaged  in  another  transaction,  the 
principal  was  affected  by  notice  to  the  agent,  although 
received  in  the  previous  transaction  (c).  This  exception 
to  the  general  rule  appears  to  be  removed  by  the  above 
section. 

The  rule  that  a  purchaser  is  affected  by  notice  to  hia  Explanation 
counsel,  solicitor  or  other  agent  (il )  has  been  explained  Jb^notioe  to 

agpent  is  notice 

{z)  See  Carter  y.7rt/^uw»M,L.R.,  H.  L.  135;  Patman  v.  Harlattd,  to  principal. 

9  £q.  678,  with  regard  to  the  l7Gh.  D.  363;  Keiti€welly,  Wat* 

defendant  William».  ton,  21  Gh.  B.  685. 
(a)  See  Jomb  v.  Smith,  1  Hare,  ib)  Sugd.  V.  &  P.  767. 

43 ;  1  Ph.  244 ;   Wihon  v.  Harty  {c)  Hargreavet   v.   Bothtcell,    1 

L.  R.,  1  Ch.  463  ;  Carter  t.  Wil-  Keen,  164,  159  ;  Sugd.  V.  &  P. 

/iaffw,  L.  R.,  9  Eq.  678  ;  Eateliffe  Ibl, 

T.  Barnard,  L.  R.,  6  Ch.  652 ;  (rf)  Sugd.  V.  &  P.  756. 

Agra  Bank  v.  Barrg,  L.  R.,   7 

t2 
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as  follows : — ^When  the  relation  of  principal  and  agent 
and  the  duty  of  the  agent  to  oommunicate  any  matter 
to  the  principal  havel)een  established,  as  a  general  rule, 
an  irrebuttable  presumption  arises  that  the  agent  com- 
municated the  matter  to  the  principal — evidence  is  not 
admissible  to  prove  that  the  agent  did  not  in  fact  com- 
municate his  knowledge  to  the  principal.  But  the  rule 
is  subject  to  this  exception,  that  the  presumption,  which 
arises  from  the  duty  of  the  agent  to  communicate  what 
he  knows  to  his  principal,  may  be  repelled  by  showing 
that,  whilst  he  was  acting  as  agent,  he  was  also  acting 
in  another  character,  viz.,  as  a  party  to  a  scheme  or 
design  of  fraud,  and  that  the  knowledge  which  he 
attained  was  attained  by  him  in  the  latter  charac- 
ter (e). 

Vendor  aoting  As  a  general  rule,  a  purchaser  is  affected  by  notice  to 
H^^T*^*"^'*  his  counsel,  solicitor  or  other  agent,  notwithstanding 
that  the  agent  be  also  employed  as  the  agent  of  the 
vendor  (/)  or  be  himself  the  vendor  (g).  But  when  the 
vendor  is  a  solicitor  or  other  agent,  it  must  appear 
clearly  that  he  acted  generally  as  the  solicitor  or  agent 
of  the  purchaser  in  the  transaction,  in  order  that  the 
knowledge  of  the  agent  may  be  imputed  to  the  pur- 
chaser. The  purchaser  wiU  not  be  affected  with  notice, 
if  the  vendor  be  merely  employed  to  prepare  the  con- 
veyance (A).  The  rule  is  the  same  between  mortgagor 
and  mortgagee  (t) .  But  if  the  relation  of  principal 
and  agent  be  established  between  the  purchaser  or  mort- 
gagee and  the  vendor  or  mortgagor,  the  knowledge  of 
the  agent  will  be  imputed  to  the  principal,  unless  it  be 

W  Fry,  ^,;KettletceUr,  Watson,  Bart,  L.  B.,  6  Ch.  678. 

21  Ch.  D.  686,  704—707.     See  (^)  Zettlewelly.  JTatsoH,  21  Ch. 

Kennedy  y.  Green,  3  My.  &  K.  D.  685. 

699 ;  Sugd.  V.  &  P.  767 ;  2  Dart,  (A)  Hepin  v.  TtmherUm,  3  De  G. 

V.  &  P.  879,  880.  &  J.  647,  664 ;  KettUwell  y.  Wat- 

(/)  Le  Neve  v.  Le  Neve,  Amb.  eon^  21  Ch.  D.  686. 

436  ;  2  White  and  Tudor,  L.  C,  (i)  See  the  cases  dted  in  the 

Eq.  32,  35,  6th  ed. ;  Dryden  v.  three  preceding  notes. 
Fioit,  8  M.  &  C.  670  ;  RoUand  v. 
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shown  that  the  agent  during  the  time  of  his  employ- 
ment was  a  party  to  a  scheme  of  fraud  (A:). 

It  will  be  observed  that  a  purchaser  will  not  be  What  in- 
affected  with  notice  of  anything  which  would  not  have  ouSrieaw 


come  to  the  knowledge  of  himself  or  his  agent,  if  such  *^fy 
inquiries  and  inspections  had  been  made  by  the  one  or 
the  other  as  ought  reasonably  to  have  been  made.  The 
question  then  arises,  what  inquiries  and  inspections 
ought  reasonably  to  be  made  by  a  purchaser  (/)  or 
his  counsel,  solicitor  or  other  agent?  This  question 
must  be  determined  by  the  following  principles: — 
As  a  general  rule,  an  intending  purchaser,  mortgagee 
or  lessee  is  bound  to  inquire  into  the  title  of  his  pro- 
posed vendor,  mortgagor  or  lessor;  and  if  he  do  not 
so  inquire,  he  will  be  affected  with  notice  of  what  he 
would  have  discovered,  if  he  had  made  inquiry  (w). 
He  is  bound  to  make  reasonable  inquiry  into  the  title — 
that  is,  to  require  the  usual  title,  whatever  that  may 
be  («) ;  and  he  will  be  affected  with  notice  of  what  he 
would  have  discovered  by  making  such  inquiry,  notwith- 
standing that  he  may  have  entered  into  a  contract  re- 
stricting his  right  to  inquire  (o).  At  the  same  time, 
regard  must  be  had  to  all  the  circumstances  of  each 
particular  case  (p).  And  a  purchaser  or  mortgagee 
will  not  be  deprived  of  his  legal  rights,  through  being 
affected  with  notice  of  equitable  incumbrances  because 
of  his  omission  to  make  inquiries,  unless  it  appear  to 
the  Court  that  he  refrained  from  making  inquiry  out 
of  a  design,  inconsistent  with  good  faith,  to  avoid  the 


em  rea< 
It  to  be 


reason" 


{k)  Kennedy  v.  Ch^een,  3  Mv.  & 
K.  699 ;  Sharpe  v.  Fry,  L.  R.,  4 
Ch.  35;  RoUand  v.  Hart,  L.  B.» 
6  Oh.  678  ;  Carr  v.  Carr,  16  Ch. 
D.  639 ;  KtttkmU  v.  WaUon,  21 
Ch.  D.  686. 

{I)  See  sect.  1,  sub-seot.  4  (ii.), 
ante,  p.  261. 

(m)  Turner,  L.  J.,  Wilson  v. 
Hart,  L.  R.,  1  Ch.  463,  467 ; 
Jeasel,  M.  R.,  Fatman  y.  Harland, 


17  Ch.  D.  353,  365—358. 

(n)  Jessel,  M.  R.,  Fatman  r. 
Harland,  17  Ch.  D.  353,  355,  356. 

(o)  Feto  y.  Hammond,  30  Beay. 
495 ;  Fatman  y.  Harland,  17  Ch. 
D.  353 ;  ante,  pp.  6,  37. 

(p)  Romilly,  M.  R.,  Feto  v. 
Hammond,  30  Beay.  495,  508 ; 
Agra  Bank  y.  Barry,  L.  R.,  7 
H.  L.  135 ;  Kettlewell  y.  TFatson, 
21  Ch.  D.  685. 
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knowledge  which  would  have  resulted  from  the  inquiry, 
or  out  of  such  wilful  negligence  as  will  be  considered 
equivalent  to  such  a  design  {q). 

The  chief  effect  of  sect.  3,  sub-sect.  2  appears  to  be 
that  the  obligation  imposed  by  a  covenant  or  other  con- 
tract to  observe  some  restriction  in  the  use  of  land  (r) 
may  be  enforced  under  the  equitable  jurisdiction  of  the 
Court,  to  the  same  extent  as  before,  against  a  purchajser, 
mortgagee,  lessee  or  imderlessee,  who  has  actual  or  con- 
structive notice  that  his  predecessor  in  title  entered  into 
such  a  contract,  notwithstanding  that  the  obligation 
could  not  be  enforced  against  him  at  law  («).  A  pur- 
chaser, mortgagee  or  lessee  also  remains  liable,  to  the 
same  extent  as  before,  to  the  obligations  imposed  by 
any  covenant  entered  into  by  his  predecessor  in  title, 
which  could  previously  have  been  enforced  against  him 
at  law  {t). 

Sect.  3,  sub-sect.  2  only  refers  to  covenants,  &c. 
contained  in  an  instrument  under  which  the  title  is 
derived.  But  it  is  thought  that  sect.  3,  sub-sect.  2 
contains  nothing  to  prevent  the  enforcement  to  the 
same  extent  as  before,  of  covenants,  &c.  contained  in 
separate  instruments,  against  purchasers  and  others 
affected  with  notice  thereof  («). 


Leases, 

Contract  fur        4. — (1.)  Whore  a  lease  is  made  under  a  power  contained  in  a 
lease  not  part  settlement,  yrHl,  Act  of  Parliament,  or  otner  instrument,  any 


(q)  Hunl  V.  EUncs,  2  De  G.  F. 
&  J.  678 ;  7  Jut.,  N.  S.  200 ;  JCat- 
cliffe  V.  Barnard f  L.  R.,  6  Ch. 
652 ;  Lord  Selljpme,  Agra  Bank 
V.  Barry,  L.  R.,  7  H.  L.  135, 157; 
Kettlewell  v.  Watson,  21  Ch.  D. 
685.  See  ante,  p.  37  and  note  {e) 
thereto. 

(r)  See  Kaywood  t.  Bruntwiek 
Building  Society,  8  Q.  B.  D.  403. 

(«)  Tulk  V.  Moxhay,  2  Ph.  774 ; 
dementi  v.  Wellee,  L.  B.,  1  Eq. 
200  ;  Wilton  t.  Hart,  L.  R.,  1  Ch. 


463;  Fieldm  v.  Slater,  L.  R.,  7 
Eq.  523  ;  Catt  v.  Tourle,  L.  R.,  4 
Ch.  654;  Carter  y,  Williams,  L.R., 
9  Eq.  678 ;  Luhr  v.  Dennis,  7  Ch. 
T>.  227 ;  Fatman  y.  Harland,  17 
Ch.  D.  353.  See  ante,  pp.  7,  233, 
234. 

(0  See  Cooke  t.  Chikott,  3  Ch. 
D.  694 ;  Haywood  v.  Brunstciek 
Building  Society,  8  Q.  B.  t).  403, 
408,  411. 

(m)  See  JPatman  v.  Harland.  17 
Ch.  D.  353,  357,  358. 
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preliminary  contract  for  or  i-elating  to  the  lease  shall  not,  for  the  of  title  to 
purpose  of  the  deduction  of  title  to  an  intended  assign,  form  part  lease, 
of  the  title,  or  evidence  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act. 

The  provisions  of  the  above  section  are  new.  Before  The  previous 
this  Act  came  into  operation,  the  law  was  that,  upon  a 
contract  to  assign  a  term  of  years,  the  intended  assign, 
in  the  absence  of  stipulation  to  the  contrary,  was  not 
entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (x).  An  intended  assign  of  a  lease 
less  than  forty  years  old  (y)  was  not  therefore  prevented 
from  requiring  the  production  of  a  preliminaiy  contTaot 
relating  thereto.  It  is  usual  to  enter  into  a  prelimi- 
nary contract  when  a  lease  is  to  be  granted  for  building 
purposes  (s). 

It  has  been  the  practice,  upon  a  sale  of  leaseholds,  Tho  practice, 
expressly  to  stipulate  that  the  title  shall  commence  with 
the  lease  {a).  It  is  still  advisable  to  make  such  a  stipu- 
lation ;  as,  under  the  present  law,  a  purchaser  cannot, 
except  by  express  agreement,  require  the  production  of 
any  document  dated  before  the  time  stipulated  for 
commencement  of  the  title,  or  make  any  requisition  or 
objection  with  respect  to  any  such  document  or  the  title 
prior  to  that  time  (6).  An  express  stipulation  that  the 
title  shall  commence  with  the  lease  is  therefore  sufficient 
to  dispose  of  the  question  of  the  production  of  any  pre- 
liminary contract  relating  to  a  lease  in  cases  in  which 
the  above  section  does  not  apply.  It  will  be  observed 
that  the  above  section  only  relates  to  leases  under 
powers. 

Separate  Trustees, 

5.— (1.)  On  an  appointment  of  new  trustees,  a  separate  set  of  Appointment 

trustees  may  be  appointed  for  any  part  of  the  trust  property  held  of  separate 

sets  of  tms* 

(x)  Stats.  37  &  38  Vict.  c.  78,  V.  Part  I.  pp.  39-85,  3rd  ed.        *®®*- 
B.  2;  44  &  46  Vict.  c.  41,  8.  3,  (a)  Dar.  Prec.  Conv.  Vol.  I. 

BUb-M.  1,  9 ;  ante,  pp.  4,  29,  60.  623,  629,  636,  647,  4th  ed. 

(y)  See  ante,  pp.  3,  30.  {b)  Stat.  44  &  46  Vict.  c.  41, 

(e)  See  Dav.  Prec.  Cony.  Vol.  a.  3,  sub-ss.  3,  9 ;  anfef  pp.  31,  60. 
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on  trusts  distinct  from  those  relating  to  any  other  part  or  parts  of 
the  trust  property;  or,  if  only  one  trustee  was  originally  appointed, 
then  one  separate  trustee  may  be  so  appointed  for  the  urst  men- 
tioned part. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

See  sect.  1,  sub-s.  4  (L),  ante,  p.  261,  as  to  the  meaning 
of  the  term  property  in  the  above  section. 

Before  the  above  section  came  into  operation,  if  by 
one  instrument  property  had  been  vested  in  one  set  of 
trustees,  and  the  trusts  of  any  part  of  the  property 
were  different  from  the  trusts  of  the  remainder,  it  does 
not  appear  that  a  separate  set  of  trustees  could  have 
been  appointed  for  any  part  of  the  property  alone  under 
the  ordinary  powers  to  appoint  new  trustees  (c).  But  a 
separate  set  of  trustees  might  have  been  appointed, 
upon  application  to  the  Court,  under  the  Trustee  Act 
1850  {d). 

The  effect  of  the  above  section  is  that  a  separate  set 
of  trustees  may  now  be  appointed  for  any  part  of  the 
trust  property  held  on  trusts  different  from  the  trusts  of 
the  remainder,  by  means  of  the  powers  given  by  law 
to  appoint  new  trustees,  in  any  event  in  which  those 
powers  can  be  validly  exercised  (e). 


Bisolaimer  of 
power  by 
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Powere. 

6. — (1.)  A  person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not,  is  given,  may,  by  deed,  disclaim  the  power ; 
and,  after  disclaimer,  shall  not  be  capable  of  exercising  or  joining 
in  the  exercise  of  the  power. 

(2.)  On  such  disclamier,  the  power  may  be  exercised  by  the 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of  the 
persons  to  whom  the  power  is  given,  imless  the  contrary  is  ex- 
pressed in  the  instnmient  creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commencement 
of  this  Act. 

Before  the  above  section  came  into  operation,  if  a 


{c)  See  anUf  pp.  176—180. 

(rf)  Stat.  13  &  14  Vict.  c.  60, 
8.  32  ;  i2^  Dennis' 8  TittsU,  12  W. 
H.  575  ;  B$  CotUHWt  TrmU,  W. 


N.  1869,  p.  183. 

(e)  See  Stat.  44  &  45  Vict.  o. 
41,  8.  31,  imte,  p.  176. 
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power  coupled  with  an  estate  or  interest  had  been  given 
to  any  person,  he  might  disclaim  the  estate  and  thus 
render  himself  incapable  of  exercising  the  power  (/). 
And  if  such  a  power  had  been  given  to  more  persons 
than  one,  and  any  one  of  the  donees  had  disclaimed  the 
estate,  the  power  might  be  efEectually  exercised  by  the 
other  donees  or  donee  (^).  But  it  appears  that  the 
disclaimer  of  a  mere  power  was  inefiEectual  (A).  In  the 
case  therefore  of  a  power  simply  collateral  (t),  although 
after  the  31st  December  1881  a  donee  might  by  deed 
release  or  contract  not  to  exercise  such  a  power  (A-),  it 
does  not  appear  that  a  mere  disclaimer  would  have  pre- 
vented him  from  subsequently  exercising  it  (/).  And 
if  a  mere  power  had  been  given  to  more  persons  than 
one,  as  a  general  rule,  after  a  disclaimer  by  one  of  them, 
the  power  could  not  have  been  validly  exercised  by  the 
others  or  other  alone  (w).  To  this  rule  there  was  one 
exception — the  case  of  a  power  to  sell  land  or  other 
hereditaments  given  by  will  to  a  man's  executors.  In 
such  a  case,  if  any  of  the  executors  refused  to  take  the 
administration  of  the  will,  the  accepting  executors  or 
executor  were  enabled  to  exercise  the  power  alone  by 
vu-tue  of  Stat.  21  Hen.  VIII.  c.  4  (n). 

Married  Wi/men, 

7. — (1.)  In  section  seventy-nine  of  the  Fines  and  Eecoveries  Acknowledg- 
Act,  and  section  seventy  of  the  Pines  and  Bocoverios  (Ireland)  ment  of  de^s 
Act,  there  shall,  by  virtue  of  this  Act,  be  substituted  for  the  by  married 
words  **  two  of  the  perpetual  commissioners,  or  two  special  com-  women, 
missionors,"  the  words  *'  one  of  the  perpetual  commissioners,  or 
one  special  commissioner ;  "  and  in  section  eighty-three  of  the 
Fines  and  Eecoveries  Act,  and  section  seventy-four  of  the  Fines 
and  Eecoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this  Act, 

(/)  Sugd.  Pow.  50.  (At)  Stat.  44  &  45  Vict.  o.  41, 

Ig)  Hawkins  v.  Kemp,  3  East,  s.  62  ;  ante,  p.  226. 

410,  437  ;  NiclQSon  v.  Wordsworth,  U)  See  ante,  p.  226  and  note  («). 

2  Sw.  365,  369,  370 ;  Adams  v.  (m)  See  Sugd.  Pow.  60,  126 ; 

Taunton,  6  Madd.  435.  ante,  p.  195. 

(A)  Sugd.  Pow.  60.  (n)  Ante,  p.  197  ;  Wms.  R.  P. 

(i)  See  ante,  p.  226.  327. 
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be  Bubstituted  for  the  word  "  persons  "  the  word  "person,"  and 
for  the  word  "  commissioners  the  words  **  a  commissioner;"  and 
all  other  provisions  of  those  Acts,  and  all  other  enactments 
haying  reference  in  any  manner  to  the  sections  aforesaid,  shall 
be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married 
woman  of  a  deed  purports  to  be  signed  by  a  person  authorized  to 
take  the  acknowledgment,  the  de^  shall,  as  regards  the  execu- 
tion thereof  by  the  married  woman,  take  effect  at  the  time  of 
acknowledgment,  and  shall  be  conclusively  taken  to  have  been 
duly  acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commencement 


before  a  perpetual  commissioner  or  a  special  commissioner,  shall 
not  be  impeached  or  impeachable  by  reason  only  that  such  judge, 
chairman,  or  conmiissioner  was  interested  or  concerned  either  as 
a  party,  or  as  solicitor,  or  clerk  to  the  solicitor  for  one  of  the 
parties,  or  otherwise,  in  the  transaction  giving  occasion  for  the 
acknowledgment ;  and  General  Hules  shiul  be  made  for  prevent- 
ing any  person  interested  or  concerned  as  aforesaid  from  taking 
an  acknowledgment ;  but  no  such  Eule  shall  make  invalid  any 
acknowledgment ;  and  those  Bules  shall,  as  regards  England, 
89  &  40  Vict,  be  deemed  Kules  of  Court  within  section  seventeen  of  the  Appel- 
c.  69.  late  Jurisdiction  Act,  1876,  as  altered  by  section  nineteen  of  the 

44  &  46  Vict.    Supreme  Court  of  Judicature  Act,   1881,  and  shall,  as  regards 
o«  68.  Ireland,  be  deemed  Eules  of  Court  within  the  Supreme  Court  of 

*^fi7*^  ^^^'   Judicature  Act  (Ireland),  1877,  and  may  be  made  accordingly, 
®'  "'•  for  England  and  Ireland  respectively,  at  any  time  after  the 

passing  of  this  Act,  to  take  effect  on  or  after  the  commencement 
of  this  Act. 

(4.)  The  enactments  described  in  the  Schedule  to  this  Act  are 
hereby  repealed. 

(6.)  The  foregoing  provisions  of  this  section,  including  the  re- 
peal therein,  apply  only  to  the  execution  of  deeds  by  married 
women  after  the  commencement  of  this  Act(o)* 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this 
section,  the  certificate,  if  not  lodged  before  the  commencement  of 
this  Act,  of  the  taking  of  an  acknowledgment  by  a  manied 
woman  of  a  deed  executed  before  the  commencement  of  this  Act, 
with  any  affidavit  relating  thereto,  shall  be  lodged,  examined, 
and  filed  in  the  like  manner  and  with  the  like  effects  and  conse- 
quences as  if  this  section  had  not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper  office  of  the 
Supreme  Court  of  Judicature  an  index  to  all  certificates  of  ac- 
knowledjp;ments  of  deeds  by  married  women  lodged  therein,  be- 
fore or  after  the  commencement  of  this  Act,  containing  the  names 
of  the  married  women  and  their  husbands,  alphal^tically  ar- 
ranged, and  the  dates  of  the  certificates  and  of  the  deeds  to  which 
they  respectively  relate,  and  other  particulars  found  convenient; 

(o)  After  the  31st  Dec,  1882;  sect.  1,  sub-sect.  2,  ante,  p.  261. 
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and  eyoTV  such  certificate  lodged  after  the  commencement  of  this 
Act  shall  be  entered  in  the  index  as  soon  as  may  be  after  the 
certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after 
the  commencement  of  this  Act  shall  be  delirered  to  any  person 
applying  for  the  same;  and  every  such  office  copy  shall  oe  re- 
ceived as  evidence  of  the  acknowledgment  of  the  deed  to  which 
the  certificate  refers. 

See  sect.  1,  sub-sect.  4  (iii.),  ante^  p.  261,  as  to  the  Meaning  of 
meaning  of  the  terms  FineB  and  Recoreviea  Act,  Fhiea    "°** 
and  Recoveries  {Ireland)  Act  in  the  above  section. 

See  the  Rules  of  Court  under  the  above  section,  below. 

Stat.  3  &  4  Will.  IV.  c.  74,  ss.  79,  83,  as  amended  Fines  and 
by  the  above  section,  stand  as  follows  : —  Act!^^^^ 

(Sect.  79.)  Every  deed  to  be  executed  by  a  married 
woman  for  any  of  the  purposes  of  this  Act,  except  such 
as  may  be  executed  by  her  in  the  character  of  pro- 
tector for  the  sole  purpose  of  giving  her  consent  to  the 
disposition  of  a  tenant  in  tail,  shall,  upon  her  executing 
the  same,  or  afterwards,  be  produced  and  acknowledged 
by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
Superior  Courts  at  Westminster,  or  a  Master  in  Chancery, 
or  before  one  of  the  perpetual  commissioners,  or  one 
special  commissioner,  to  be  respectively  appointed  as 
hereinafter  provided. 

(Sect.  83).  In  those  cases  where,  by  reason  of  resi- 
dence beyond  seas,  or  ill-health,  or  any  other  suflScient 
cause,  any  married  woman  shall  be  prevented  from 
making  the  acknowledgment  required  by  this  Act  before 
a  judge  or  a  Master  in  Chancery,  or  any  of  the  per- 
petual commissioners  to  be  appointed  as  aforesaid,  it 
shall  be  lawful  for  the  Court  of  Common  Pleas  at 
Westminster,  or  any  judge  of  that  Court,  to  issue  a 
commission  specially  appointing  any  person  therein 
named  to  be  a  commissioner  to  take  the  acknowledg- 
ment by  any  married  woman  to  be  therein  named  of 
any  such  deed  as  aforesaid ;  provided  always,  that  every 
such  commission  sball  be  made  returnable  within  such 
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timOy  to  be  therein  expressedi  ad  the  said  Court  or 

judge  shall  think  fit. 
Fines  and  Stat.  4  &  5  Will.  IV.  0.  92,  88.  70,  74  are  in  the 

gj^^^^  same  words  as  Stat.  3  &  4  Will.  IV.  o.  74,  ss.  79,  83 

respectively,  except  that  in  the  former  Act  Lublin  is 

substituted  for  Westminsiet*. 

Before  the  above  section  came  into  operation,  the 
acknowledgment  of  a  deed  by  a  married  woman,  if 
taken  by  commissioners,  had  to  be  taken  by  two  per- 
petual or  two  special  commissioners  {p) ;  it  was  neces- 
sary that  a  certificate  of  the  taking  of  such  an  acknow- 
ledgment should  be  duly  signed  and  filed  (;),  otherwise 
the  acknowledgment  was  of  no  effect  (r) ;  and,  after  the 
certificate  had  been  duly  filed,  the  deed  took  effect  from 
the  time  of  acknowledgment  («).  The  certificate  of 
acknowledgment  was  rendered  necessary  by  those  pro- 
visions of  Stats.  3  &  4  Will  IV.  c.  74,  ss.  84—88 ; 
4  &  5  Will.  IV.  c.  92,  ss.  76—79  which  are  repealed 
by  the  above  section  {t). 

The  repeal  of  Stats.  17  &  18  Vict.  c.  76  and  41  & 
42  Vict.  c.  23  does  not  make  any  substantial  change  in 
the  law;  as  the  provisions  of  each  of  those  Acts  (of 
which  the  former  did  not  apply  and  the  latter  applied 
only  to  Ireland)  are  similar  to  the  provisions  of  sub- 
sect.  3  of  the  above  section. 

The  effect  of  the  above  section  therefore  is  that  deeds 
executed  by  married  women  after  the  31st  of  December 
1882  may  be  acknowledged  before  one  perpetual  or 
one  special  commissioner;  that  no  certificate  of  the 
acknowledgment  of  any  such  deed  is  in  any  way 
necessary ;  and  that  any  such  deed  takes  effect  imme- 
diately upon  acknowledgment. 


Siatutes  re- 
pealed. 


Effect  of 
Beet.  7. 


( p)  Stats.  3  &  4  Will.  IV.  c.  74, 
fi.  79 ;  4  &  5  Wm.  IV.  o.  92,  a.  70, 

{q)  Stats.  3  &  4  Will.  IV.  c.  74, 
88.  84— 86;  4  &  6  WiU.  IV.  o.  92, 
88.  76—77. 


(r)  Jolly  Y,  Sandcoek,  7  Ex.  820. 

(•)  Stats.  3  &  4  WiU.  IV.  o.  74, 
8.  86 ;  4  &  6  WiU.  IV.  o.  92,  a.  77. 

(0  See  aub-aeot.  4,  aii<0,  p.  282, 
and  the  aohedole,  below. 
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It  appears  that  the  acknowledgment  of  deeds  exe-  Deeda  exe- 
cuted by  married  women  before  the  Ist  of  January  ^^  ^^^  j^™ 
1883  ought  to  be  carried  out  according  to  the  law,  as  it  1883. 
stood  before  the  above  section  came  into  operation,  not- 
withstanding that  the   acknowledgment    should   take 
place  after  the  31st  December  1882  (m).     The  provisions 
of  the  above  section  as  to  maintaining  an  index  of 
certificates  of  acknowledgments  and  as  to  ofiice  copies  of 
such  certificates  (x)  can  only  relate  to  certificates  of  the 
acknowledgment  of  deeds  executed  by  married  women 
before  the  1st  of  January  1883. 

Powers  of  Attorney, 

8. — (1.)  If  a  power  of  attorney,  given  for  valuable  considera-  Effect  of 
tion,  is  in  the  instrument  creating  the  power  expressed  to  be  power  of 
irrevocable,  then,  in  favour  of  a  piirchaser, —  attorney,  for 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by  ^f^^f»  made 
anything  done  by  the  donor  of  the  power  without  the  con-  absolutely 
currence  of  the  donee  of  the  power,  or  by  the  death,  mar-  irrevocable, 
riage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in 
pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done 
Dy  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the  power,  had 
not  been  done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall 
at  any  time  be  prejudicially  affected  by  notice  of  anything 
done  by  the  donor  of  the  power,  without  the  concurrence  of 
the  donee  of  the  power,  or  of  the  death,  marriage,  limacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the 
power. 

(2.  J  This  section  applies  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act  {y). 

See  sect.  1,  sub-sect.  4  (ii.),  ante^  p.  261,  as  to  the 
meaning  of  the  term  purchaser  in  the  above  section. 

Before  the  above  section  came  into  operation,  a  power  The  prerious 
of  attorney  given  for  valuable  consideration,  whether     ^' 
expressed  to  be  irrevocable  or  not  (a),  could  not  be 

(u)  See  Bub-sects.   5,   6,  ante,  (y)  After  the  Slat  Dec.  1882 ; 

p.  282.  Beot.  1,  sub-sect.  2,  ante,  p.  261. 

*  {x)  Sub-sects.  7,  8.  {z)  Story  on  Agency,  }  477. 


286 


Stat.  45  &  46  Tier.  c.  39. 


expressly  reToked  by  the  donor  thereof  (a),  and  was  not 
revoked  by  the  donor's  bankruptcy  (6),  marriage  (c), 
lunacy  or  unsoundness  of  mind  (rf).  But  a  power  of 
attorney,  although  given  for  valuable  consideration,  was 
revoked  at  law  by  the  death  of  the  donor  thereof  (e).  It 
appears  however  that  equitable  relief  might  be  obtained 
in  the  case  of  the  revocation  at  law  of  a  power  of 
attorney  given  for  valuable  consideration  (/). 

A  power  of  attorney  expressed  to  be  exercisable  in 
the  names  of  the  executors  or  administrators  of  the 
donor,  as  well  as  in  the  name  of  the  donor  himself, 
remained  valid  after  his  death,  and,  if  given  for  valu- 
The  previous  able  consideration,  was  irrevocable  (</).  When  a  power 
of  attorney  was  given  for  valuable  consideration,  the 
practice  was  to  express  that  it  should  be  exercisable  in 
the  name  or  names  of  the  donor,  his  executors  or 
administrators  {h). 


practice. 


Effect  of 
sect.  8. 


It  appears  then  that,  independently  of  the  above 
section,  a  power  of  attorney,  given  for  valuable  con- 
sideration and  expressed  to  be  exercisable  in  the  name 
or  names  of  the  donor,  his  executors  or  administrators, 
is  irrevocable,  whether  expressed  to  be  so  or  not.  The 
above  section  therefore  does  not  make  any  great  prac- 
tical change  in  the  law.  It  will  be  observed  that  the 
provisions  of  the  above  section  apply  only  in  the  case  of 
powers  of  attorney  given  for  valuable  consideration  and 
expressed  to  be  irrevocable  in  the  instrument  creating  the 


(a)  Walsh  V.  JFhitcomh,  2  Esp. 
6G5 ;  Oausgen  r.  Morton^  10  B.  & 
C.  731 ;  Williamfl,  J.,  Clerk  v. 
Laurie,  2  H.  &  N.  199,  200. 

(b)  Winch  V.  KeeUy,  1  T.  R. 
619;  Alley  y.  Soiaon,  4  Gamp. 
325. 

{e)  Famham  y.  Surst,  8  M.  & 
W.  743. 

(rf)  Story  on  Agency,  §  483. 

(e)  Watson  v.  JSTiwy,  4  Gamp. 
272. 


(/)  See  BromUif  y.  Holland,  7 
Ves.  28;  Bratier  y.  Jffudaon,  9 
Sim.  1,  10;  Spooner  y.  Sandilandt, 
1  Y.  &  G.  C.  G.  390. 
•  (^}  Pearson  y.  Amicable  Assur* 
anee  Office,  27  Beay.  229,  233, 
231 ;  8  Jarm.  Gony.  Fart  I.  89, 
3rded. 

(A)  8  Jarm.  Gony.  Fart  I.  89, 
3rd  ed. ;  1  Day.  Free.  Cony.  476 
et  scq.,  4th  ed. 
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power  and  then  only  in  favour  of  a  purchaser  as  defined 
in  the  Act  («). 

When  a  power  of  attorney  is  to  be  given  for  valuable  The  present 
consideration,  it  is  advisable  to  take  advantage  of  the  ^  ^' 
above  section  by  expressing  in  the  instrument  creating 
the  power  that  the  power  is  to  be  irrevocable.  But  it 
is  not  advisable  to  depart  from  the  previous  practice  of 
expressing  that  the  power  is  to  be  exercisable  in  the 
names  of  the  executors  or  administrators  of  the  donor, 
as  well  as  in  the  name  of  the  donor  himself, 

9. — (1.)  If  a  power  of  attorney,  whether  given  for  valuable  Effect  of 
consideration  or  not,  is  in  the  instrument  creating  the  power  power  of 
expressed  to  be  irrevocable  for  a  fixed  time  therein  specified,  not  attorney,  for 
exceeding  one  year  from  the  date  of  the  instrument,  then,  in  val^o  p'  ^^ot, 
favour  01  a  purchaser, —  made  irre- 

(i.)  the  power  shall  not  be  revoked,  for  and  during  that  fixed  l^^  ^^^ 
time,  eitiier  by  anything  done  by  the  donor  of  the  power  ^^  ^^' 
without  the  concurrence  of  the  donee  of  the  power,  or  by  the 
death,  marriage,  lunacy,  unsoimdnoss  of  mind,  or  bank- 
ruptcy of  the  donor  of  the  power ;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as  valid  as  if 
anything  done  by  the  donor  of  the  power  without  the  con- 
currence of  the  donee  of  the-power,  or  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of 
the  power,  had  not  been  done  or  happened;  and 
(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser  shall 
at  any  time  be  prejudicially  affected  by  notice  either  during 
or  after  that  fixed  time  of  anything  done  by  the  donor  of  the 

Sower  during  that  fixed  time,  without  the  concurrence  of  the 
onee  of  the  power,  or  of  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  tlie  donor  of  the  power 
within  that  fixed  time. 
(2.)  This  section  applies  only  to  powers  of  attorney  created  by 
instruTuents  executed  after  the  commencement  of  tms  Act  {k). 

See  sect.  1,  sub-sect.  4  (ii.),  antej  p.  261,  as  to  the 
meaning  of  the  term  purchaser  in  the  above  section. 

Before  the  above  section  came  into  operation,  a  power  The  previous 
of  attorney  not  given  for  valuable  consideration  might 
at  any  time  be  revoked  by  the  donor  thereof,  notwith- 
standing that  it  should  have  been  expressed  to  be  irre- 

(t)  See  sect.  1,  sub-eeot.  4  (ii.)>  {k)  After  the  Slst  Deo.  1882  ; 

ante,  p.  261.  sect.  1,  sub-sect.  2,  ante,  p.  261. 
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Effect  of 
sect.  9. 


Tocable(/).  And  Buch  a  power  of  attorney,  although 
expressed  to  be  irrevocable  (/),  was  revoked  by  the 
death  (m)  or  bankruptcy  (n)  of  the  donor,  and  also,  it  is 
said,  by  his  insanity  (o). 

As  to  the  law  with  regard  to  powers  of  attorney 
given  for  valuable  consideration,  see  the  notes  to  the 
previous  section,  ante,  pp.  285 — ^287. 

The  chief  efPect  of  the  above  section  is  that  powers  of 
attorney  not  given  for  valuable  consideration  may  now 
be  rendered  irrevocable  in  favour  of  a  purchaser  (p)  for 
a  fixed  period  not  exceeding  one  year.  It  will  be  ob- 
served that  the  provisions  of  the  above  section  apply 
only  in  favour  of  a  purchaser  as  defined  in  the  Act  (/?), 


Executory  Limitations* 

Restriotion  10. — (1.)  Where  there  is  a  person  entitled  to  land  (^)  for  an 

on  executory  estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable  on 
limitations.  life,  or  for  term  of  life,  with  an  executory  limitation  over  on  de- 
fault or  failure  of  all  or  any  of  his  issue,  whether  within  or  at  any 
specified  period  or  time  or  not,  that  executory  limitation  shall  be 
or  become  void  and  incapable  of  taking  effect,  if  and  as  soon  as 
there  is  living  any  issue  who  has  attained  the  age  of  twenty-one 
years,  of  the  class  on  default  or  failure  whereof  the  Hmitatiou 
over  was  to  take  effect. 

(2.)  This  section  applies  only  where  the  executory  limitation 
is  contained  in  an  instrument  coming  into  operation  after  the 
commencement  of  this  Act  (r}. 

The  provisions  of  the  above  section  are  entirely  new. 
Its  effect  wiU  be  that  a  person  entitled  to  such  an  estate 
in  land  as  is  described  therein  will  be  entitled  to  hold 
his  estate  discharged  from  the  executory  limitation  over, 
as  soon  as  any  one  of  his  issue  of  the  class  specified 
attains  the  age  of  twenty-one  years.  For  instance, 
if  land  be  devised  to  A.  and  his  heirs,  but  in  case  A. 
should  die  without  leaving  issue  living  at  the  time  of 


i: 


[I)  Vynwr*a  eau,  8  Rep.  82  a. 

[m)  Wallace  Y,  Cook,  6  Esp.  117; 
WatMon  v.  King,  4  Gamp.  272. 

(n)  Hovill  y.  ZethtvaiU,  6  Esp. 
158 ;  Dawson  y.  Sexton,  1  L.  /., 
Ch.  185. 

(o)  Story  on  Agency,  {481. 


{p)  See'sect.  1,  sab-sect.  4  (ii.), 
anUy  p.  261. 

(q)  As  to  the  meaning  of  the 
term  landy  see  ante,  p. 

(r)  After  the  3l8t  Dec.  1882 ; 
sect.  1,  sub -sect.  2,  antCf  p.  261. 
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his  decease,  then  to  B.  and  his  heirs  («),  and  the  testator 
die  after  the  31st  December  1882,  A.  will  be  entitled  to 
hold  the  land,  discharged  from  the  executory  limitation 
in  favour  of  B.,  if  he  have  any  issue  of  the  age  of 
twenty-one  Uving  at  the  testator's  death,  or  if  not,  as 
soon  as  any  one  of  his  issue  attains  that  age. 

Long  TermB. 

11.  Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall  Amendment 
apply  to  and  include,  and  shall  be  deemed  to  have  always  applied  ^^  enactment 
to  and  included,  every  such  term  as  in  that  section  mentioned,  reepeotmg 
whether  having  as  the  immediate  reversion  thereon  the  freehold    ^°^  terms, 
or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for  condition 

broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  term, 

itself  incapable  of  being  enlarged  into  a  fee  simple. 

Sect.  sect.  65  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1881  and  the  notes  thereto,  aniCy  pp.  244 — 246. 

\  Morigages, 

12.  The  right  of  the  mortgagor,  under  section  fifteen  of  the  Eeoonvey- 
Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  re-  anoe  on 
conveying,  to  assign  the  mortgage  debt  and  convey  the  mort-  mortgage, 
gaged  property  to  a  third  person,  shall  belong  to  and  be  capable 

of  being  enforced  by  each  incumbrancer,  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance;  but  a  requisition 
of  an  incumbrancer  shaU  prevail  over  a  requisition  of  the  mort- 
gagor, and  as  between  incumbrancers,  a  requisition  of  a  prior 
mcumbrancer  shall  prevail  over  a  requisition  of  a  subsequent 
incumbrancer. 

See  the  notes  to  sect.  15  of  the  Conveyancing  and 
Law  of  Property  Act  1881,  ante,  pp.  119—124. 

Saving, 

13.  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  Restriction 
right  accrued  or  obligation  incurred  thereunder  before  the  com-  on  repeak  in 
mencement  of  this  Act;  nor  shall  the  same  affect  the  validity  or  this  Act. 
invalidity,  or  any  operation,  effect,  or  consequence,  of  any  in- 
strument executed  or  made,  or  of  anything  done  or  suffered, 

before  the  commencement  of  this  Act ;  nor  shall  the  same  affect 
any  action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be  carried  on 
and  completed  as  if  there  had  been  no  such  repeal  in  this  Act. 

(»)  See  Turner  v.  Wright,  John.       6  Jur.,  N.  S.  647,  809 ;  Williams 
740;  2  De  G.  F.  &  J.  234;  S,  C,      on  Settlements,  238. 

W.C,  V 
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Section  7  (4). 


SCHEDULE. 
Bepeals. 


3  &  4  Will.  4,  c.  74  - 
in  part. 


4  &  5  Will.  4,  c.  92  - 
in  part. 


17  &  18  Vict.  c.  75   - 


41  &  42  Vict.  c.  23   - 


The  Fines  and  Eecoveries  Act — ^inpart; 
namely, — 

Section  eighty-four,  from  and  in- 
cluding the  words  *'  and  the  same 
judge,    to  the  end  of  that  section. 
Sections  oighty-fiYe  to  eighty-eight, 
inclusiTe. 

The  Fines  and  Heooyeries  (Ireland)  Act, 
— in  part;  namely, — 

Section  seventy-five,  from  and  in- 
cluding the  words  '*  and  the  same 
judge,''  to  the  end  of  that  section. 
Sections   seventy-six   to   seventy- 
nine,  inclusive. 

An  Act  to  remove  doubts  concerning  the 
due  acknowled^ents  of  deeds  by 
married  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by  Mar- 
ried Women  (Ireland)  Act,  1878. 


See  aufe,  pp.  282,  284. 


(    291    ) 


THE  SETTLED  LAND  ACT,  1882. 
(Stat.  45  &  46  Vict.  c.  38.) 

An  Act  for  facilitating  Saks,  Leases,  and  other  dispositions 
of  Settled  Landj  and  for  promoting  the  execution  of 
Improvements  thereon.  [lOth  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.— Preliminary. 

1.— (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.  short  title  ; 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence-' 
commence  and  take  enect  from  «nd  immediately  after  the  thirty-  ment ; 
first  day  of  December,  one  thousand  eight  hundred  and  eighty- 
two,  which  time  is  in  this  Act  referred  to  as  the  commencement 
of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland.  extent. 

n. — Definitioxs. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other  Definition  of 
agreement,  covenant  to  surrender,  copy  of  court  roll,  Act  of  settlement. 
Parliament,  or  other  instrument,  or  any  number  of  instruments,  tenant  for 
whether  made  or  passed  before  or  after,  or  partly  before  and  hfe,  &c. 
partly  after,  the  commencement  of  this  Act,  under  or  by  virtue 
of  which  instrument  or  instruments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for  purposes 
of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as  a  settle-  Settlement, 
ment,  or  as  the  settlement,  as  the  case  requires. 

(2.J)  An  estate  or  interest  in  remainder  or  reversion  not  dis- 
poseu  of  by  a  settlement,  and  reverting  to  the  settlor  or  descend- 
ing to  the  testator's  heir,  is  for  purposes  of  this  Act  an  estate  or 
interest  coming  to  the  settlor  or  heir  under  or  by  virtue  of  the 
settlement,  and  comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the  Settled  land, 
subject  of  a  settlement,  is  for  purposes  of  this  Act  settled  land, 
and  is,  in  relation  te  the  settlement,  referred  te  in  this  Act  as 
the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  Act,  or  not,  is  governed  by  the  state 
of  facts,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  efPect. 

(5.  "I  The  person  who  is  for  the  time  being,  under  a  settlement,   Tenant/or  life. 
benencially  entitled  te  possession  of  settled  land,  for  his  life,  is 

V  2 
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for  purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the 
tenant  for  life  under  that  settlement. 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  concur- 
rent estates  or  interests,  they  together  constitute  the  tenant  for 
life  for  purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing  defini- 
tions shall  be  deemed  to  be  such  notwithstanding  that,  under 
the  settlement  or  otherwise,  the  settled  land,  or  his  estate  or  in- 
terest therein,  is  incumbered  or  charged  in  any  manner  or  to  any 
extent.     ^ 
TnuUet  of  the      (g.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a 
teltlement.         settlement,  trustees  with  power  of  sale  of  settled  land,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or  if  under  a  settlement  there  are  no  such  trustees,  then 
the  persons,  if  any,  for  the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  this  Act,  are 
for  purposes  of  this  Act  trustees  of  the  settlement. 
Capital  money        (9.)  Capital  money  arising  under  this  Act,  and  receivable  for 
arUing  under     the  trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred 
thie  Act.  to  as  capital  money  arising  under  this  Act. 

In  a  few  comparatively  insignificant  cases  it  has  been 
expressly  provided  that  certain  money  shall  be  treated  as 
capital  money  arising  under  this  Act  (a).  But  in  the 
most  important  instances,  it  has  been  left  to  the  pene- 
tration of  the  British  subject  to  discover,  by  the  appli- 
cation of  general  principles  of  law,  what  money  ought 
to  be  considered  as  ^'  capital  money  arising  imder  this 
Act  and  receivable  for  the  trusts  and  purposes  of  the 
settlement."  Money  coming  imder  any  of  the  follow- 
ing descriptions  appears  to  be  capital  money  arising 
under  this  Act : — 

1.  Proceeds  of  sale  under  this  Act  of  settled  land(4). 

2.  Consideration  for  the  enfranchisement  under  this 
Act  of  copyholds,  parcel  of  a  settled  manor  (i). 

3.  Consideration  for  equality  of  exchange  or  partition 
eflfected  under  this  Act  {c). 

4.  A  fine  paid  as  part  of  the  consideration  for  grant- 
ing a  lease  under  this  Act,  other  than  a  lease  granted 
in  pursuance  of  a  covenant  for  renewal  at  a  fine  (c). 


\a)  See  sects.   11,  18,  22  (7),  {e)  43ee  sects.  6,  7,  12,  13,  14 

f  1,  ii.),  35,  37)  below.  and  notes,  below, 

(o)  See  sect.  3  and  notes,  below. 
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5.  A  fine  paid  as  consideration  for  the  acceptance  of 
a  surrender  of  a  lease  under  this  Act,  when  the  transac- 
tion would  other^dse  be  a  violation  of  the  duties  of  the 
tenant  for  life  as  trustee  for  all  parties  entitled  under  the 
settlement  (d). 

6.  By  sect.  11,  when  the  tenant  for  life  is  impeachable 
for  waste  in  respect  of  minerals,  three  fourth  parts  of 
the  rent  arising  under  mining  leases  granted  under  this 
Act ;  otherwise,  one  fourth  part. 

7.  By  sect.  18,  money  raised  by  mortgage  under  that 
section  for  enfranchisement  or  equality  of  exchange  or 
partition. 

8.  By  sect.  22,  sub-s.  7,  the  proceeds  of  sale  of  secu- 
rities, upon  which  capital  money  arising  imder  this  Act 
has  been  invested. 

9.  By  sect.  31,  sub-s.  1  (i.,  ii.),  consideration  for 
varying  or  rescinding  a  contract  made  imder  this  Act 
for  sole,  exchange,  partition,  mortgage  or  charge  of  the 
settled  land. 

10.  By  sect.  35,  three  fourth  parts  of  the  net  pro- 
ceeds of  sale  of  timber  cut  in  pursuance  of  the  powers 
given  by  that  section. 

11.  By  sect.  37,  the  proceeds  of  sale  under  this  Act 
of  personal  chattels  settled  as  heirlooms. 

riO.)  In  this  Act— 

(i.^  Land  includes  incorporeal  hereditaments,   also  an  un-  Zand. 
divided  share  in  land ;  income  includes  rents  and  profits ;  and  Income, 
possession  includes  receipt  of  income  :  Possession, 

(ii.)  Rent  includes  vearly  or  other  rent,  and  toll,  duty,  royalty  ^ 
or  other  reservation,  by  the  acre,  or  the  ton,  or  otherwise ;  and, 
in  relation  to  rent,  payment  includes  delivery ;  and  fine  includes  -P<»y»w«f<  of 
premium  or  fore-gift,  and  any  payment,  consideration,  or  benefit  ''^"'' 
in  the  nature  of  a  fine,  premium,  or  fore-gift :  -'^****' 

(iii.)  Buildine  purposes  include  the  erecting  and  the  improving  Building 
of,  and  the  adding  to,  and  the  repairing  of  buildings;  and  a  purposes, 
building  lease  is  a  lease  for  any  biulding  purposes  or  purposes  Building  lease. 
connected  therendth : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  (e)  whether  Mines  and 
already  opened  or  in  work  or  not,  and  include  all  minerals  and  minerals. 


bil! 


See    sect.    13   and  notes,  («}  See  a^ite,  p.  2S,  note  {e). 
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substances  in,  on,  or  under  the  land,  obtainable  by  under^p*ound 
Minina  ^^  ^Y  surface  working ;  and  mining  purposes  include  the  sinking 

purpom.  and  searching  for,  winning,  working,  getting,  making  merchant- 

able, smelting  or  otherwise  convertmg  or  working  for  the  pur- 
poses of  an^  manufacture,  carrying  away,  ana  disposing  of 
mines  and  minerals,  in  or  imder  the  settled  land,  or  any  other 
land,  and  the  erection  of  buildings,  and  the  execution  of  en- 
Mining  Utue,  gineering  and  other  works,  suitable  for  those  purposes ;  and  a 
mining  lease  is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any 
mining  purposes : 


Manor,  (v*)  Manor  includes  lordship,  and  reputed  manor  or  lord- 

"iip(. " 
Steward,  (Vi.)  Steward  includes  deputy  steward,  or  other  proper  officer, 


Blup(/): 


of  a  manor : 
Will,  (vii.)  Will  includes  codicil,  and  other  testamentary  instrument, 

and  a  writing  in  the  nature  of  a  will : 
Securities,  (7^0  Securities  include  stocks,  funds,  and  shares: 

The  Court  v^^*)  ^^^  Majesty's  High  Court  of  Justice  is  referred  to  as  the 

Court: 
The  Latid  (z. )  The  Land  Commissioners  for  England  as  constituted  by 

Commimoners,  this  Act  are  referred  to  as  the  Land  Commissioners : 
Terton,  (^^')  I^^rson  includes  corporation. 

Almost  every  subsequent  provision  of  the  Act  will  be 
found  to  contain  some  term,  to  which  a  special  meaning 
is  given  by  the  above  section.  It  wiU  therefore  be 
necessary  for  the  reader  to  refer  constantly  to  the  above 
section  in  order  to  understand  the  Act.  For  example, 
by  virtue  of  the  above  section  the  term  "tenant  for 
life  "  means  throughout  the  Act  "  the  person  who  is  for 
the  time  being  beneficially  entitled  to  possession  of  settled 
land*  for  his  life"  {g).  The  terms  "possession"  and 
"  settled  land  "  are  themselves  the  subject  of  definition 
in  the  above  section  (h),  and  are  defined  in  terms,  which 
are  again  specially  defined  (t).  It  will  thus  be  seen 
that  a  somewhat  elaborate  process  is  required  in  order 
to  arrive  at  the  exact  meaning  of  the  provisions  of  the 
Act. 


(/)  See  ante,  p.  27,  notes  {a)  (h)  See   sub-sects.   3,    10  p.), 

and  (*).  ante,  pp.  291,  293. 

(S)  Sub-sect.  6,  aute,  p.  291.  (•)  See  sub-seots.  1, 10(1.),  ante. 

pp.  291,  293. 
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III.— Sale;  ENFEANcmsEMENT;  Exchange;  Partition. 
General  Powers  and  Regulations, 

3.  A  tenant  for  life —  Powers  to 

(i.)  May  sell  the  settled  land,  or  any  part  thereof  (A:),  or  any  tenant  for  life 
easement,  right,  or  priyilege  of  any  kind,  over  or  in  to  sell,  &c. 
relation  to  the  same ;  and 

(ii.)  Where  the  settlement  comprises  a  manor, — may  sell  the 
seignory  of  any  freehold  land  within  ihe  manor,  or  the 
freehold  and  inheritance  of  any  copyhold  or  customary 
land,  parcel  of  the  manor,  with  or  without  any  excep- 
tion or  reservation  of  all  or  any  mines  or  minerals,  or 
of  any  rights  or  powers  relative  to  mining  purposes,  so 
as  in  every  such  case  to  effect  an  enfranchisement ;  and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part 
thereof,  for  other  land,  including  an  exchange  in  con- 
sideration of  money  paid  for  eqimlity  of  exchange ;  and 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in 
land,  or,  under  the  settlement,  the  settled  land  has 
come  to  bet  held  in  undivided  shares, — may  concur  in 
making  partition  of  the  entirety,  including  a  partition 
in  consideration  of  money  paid  for  equality  of  partition. 

See  sect.  2,  antCy  pp.  291 — 294,  as  to  the  meaning  of  the  Meaning  of 
terms  tenant  for  life^  the  settled  landy  the  settlement ,  manors  **^™^^- 
landf  mines  and  minerals,  mining  puf^oses  in  the  above 
section. 

The  i)rovi8ions  of  the  above  section  are  entirely  new.  The  previous 
Before  this  Act  came  into  operation,  a  tenant  for  life  of 
land  or  other  hereditaments  of  whatever  tenure  had  no 
power  to  dispose  of  the  same  for  any  greater  estate  or 
interest  than  his  o\m  (/) ;  unless  indeed  he  should  have 
happened  to  be  the  donee  of  an  express  power  of  sale 
over  the  same  hereditaments.     But  it  was  not  the  prac-  The  ppevious 
tice,  previously  to  this  Act,  upon  a  settlement  of  real  ^™^  ^^^' 
estate,  to  give  the  tenant  for  life  a  power  of  sale.     The 
usual  course  was  to  give  to  trustees  express  powers  of 
enfranchisement  of   any  copyholds,  and  of   sale  and 
exchange  of  the  hereditaments  comprised  in  the  settle- 
ment, to  be  exercised  with  the  consent  of  the  tenant  for 

(k)  See  9oct.  15,  below.  certain  cases,  empowered  to  con- 

(/)  Wms.  K.  P.  27.    Tenants  vey  the  whole    estate    therein; 

for  life,  under  wiUs,  of  heredita-  Stats.  11  Geo.  IV.  &  1  WiU.  IV. 

ments  decreed  to  be  sold  or  mort-  c.  47,  s.  12 ;  2  &  3  Vict.  o.  60  ; 

Kaged  for  the  payment  of  the  Wms.  B.  P.  34. 

debts  of   their  testator  are,  in 
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life  in  possession  if  of  full  age,  but  during  the  minority 
of  any  tenant  for  life  or  in  tail  in  possession  at  the  dis- 
cretion of  the  trustees  (w).  Latterly  it  was  not  unusual 
to  give  the  power  of  enfranchisement  of  copyholds  to 
the  tenant  for  life  in  possession  («).  If  an  undivided 
share  of  land  were  comprised  in  the  settlement,  it  was 
the  practice  to  insert  an  express  power  for  trustees  with 
the  consent  of  the  tenant  for  life  in  possession,  or  at 
their  discretion  during  the  minority  of  any  tenant  for 
life  or  in  tail  in  possession,  to  concur  with  the  persons 
entitled  to  the  other  undivided  shares  in  the  same  land 
in  making  partition  of  the  same,  and  for  that  purpose, 
if  desirable,  to  give  or  receive  money  for  equality  of 
partition  (o). 
Sale  of  settled  Before  this  Act  came  into  operation,  a  sale  of  settled 
land  or  other  hereditaments  could  only  be  effected,  with- 
out applying  to  the  Court,  by  means  of  an  express  power 
of  sale  inserted  in  the  settlement,  or  with  the  concur- 
rence of  all  persons  beneficially  entitled  under  the 
settlement.  If  an  express  power  of  sale  had  been 
omitted  from  the  settlement,  or  a  sale  by  the  beneficiaries 
was  impracticable,  it  was  necessary  to  apply  by  petition 
to  the  Chancery  Division  of  the  Court  to  authorize 
a  sale  under  the  provisions  of  the  Settled  Estates  Act  of 
the  year  1856  (p)  or  the  Settled  Estates  Act  1877  (g). 
Enfranohiae-  The  enfranchisement  of  copyholds  comprised  in  a  settle- 
setSed'  -  nient  might  be  effected  by  means  of  an  express  power  of 
holds.  enfranchisement  or  of  sale  (r)  inserted  in  the  settlement, 

or  with  the  concurrence  of  all  persons  beneficially  en- 
titled thereunder,  or  imder  the  provisions  of  the  Copy- 
Exohange  or    hold  Acts  (») .  An  exchange  or  partition  of  settled  land  or 

(m)  Williams  on  Settlements,  III.  551,  1152,  1212,  3rd  ed. 

221,  320,  326  ;  Dav.  Prec.  Conv.  (p)  Stat.  19  &  20  Vict.  c.  120. 

Vol.  III.  544,  657,  1010  et  »eq,y  {q)  Stat.  40  &  41  Vict.  o.  18; 

Brd  ed.  ;  Wms.  R.  P.  321.  Wma.  R.  P.  34,  36. 

(n)  Day.  Prec.  Conv.  Vol.  III.  (r)  WiUiama    on  Settlements, 

644,  note  (A),  1012,  3rd.  ed.  326. 

(o)  Williams    on    Settlements,  («)  Stats.  4  &  6  Vict.  c.  35, 

221,  324 ;  Dav.  Prec.  Conv.  Vol.  as.  66  etaeg*;  6  &  7  Viot  c.  23; 
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other  hereditaments  might  be  made  by  means  of  express  partition  of 
powers  inserted  in  the  settlement,  or  with  the  concur-  ^  "^  ' 
rence  of  all  persons  beneficially  entitled  thereimder,  or 
by  an  order  imder  the  hands  and  seal  of  the  Inclosnre 
Commissioners  for  England  and  "Wales  (^).  Partition 
of  settled  land  might  also  be  effected  by  means  of  a 
power  of  exchange  (w),  or  in  a  partition  action  (a*). 

As  any  provision  attempting  to  prohibit  a  tenant  for  The  present 
life  from  exercising  any  of  the  powers  conferred  by  this  ^""^  ^' 
Act  is  void  (y),  it  is  now  useless  to  continue  the  previous 
practice  of  inserting  in  settlements  of  real  estate  express 
powers  of  sale,  exchange  and  partition  and  of  enfran- 
chisement of  copyholds  exercisable  by  trustees.  The 
proper  course  now  is,  in  drawing  a  real  settlement  with 
the  usual  limitations,  to  rely  upon  the  powers  of  sale, 
enfranchisement,  exchange  and  partition  conferred  by 
the  above  section,  and  in  every  case  specially  to  appoint 
trustees  for  the  purposes  of  the  Settled  Land  Act 
1882  (s). 

It  will  be  observed  that,  by  the  effect  of  the  interpre-  Tenant  for 
tation  clause  (a),  the  powers  defined  in  the  above  section 
are  given  only  to  a  tenant  for  life  beneficially  entitled 
in  possession  (6).     The  Act  does  not  confer  any  similar 
powers  upon  a  tenant  for  life  in  remainder. 

When  a  sale  of  settled  land  is  made  by  a  tenant  for  Purchase- 
life  under  the  above  section,  he  has  no  authority  to  ^^^^^^^^ 

7  &  8  Vict.  c.  65 ;  15  &  16  Vict.  this  Act,  below. 

c.  61 ;  21  &  22  Vict.  c.  94 ;  Wma.  («)  He  Frith  and  Osborne,  3  Ch. 

R.  P.  383—386.  D.  618 ;  WiUiamB  on  Settlements, 

(0  Stats.  8  &  9  Vict.  c.  118,  326,  326. 

88.  147,  150  ;  9  &  10  Vict.  c.  70,  {x)  See  Seton  on  Deciees,  1012 

88.  9—11 ;  10  &  11  Vict.  c.  Ill,  et  seq,,  4t}i  ed. 

88.  4,  6  ;  11   &  12  Vict.  c.  99,  (y)  Sect.  51,  below. 

88.  13,  14;  12  &  13  Vict.  c.  83,  (z)  See  sects.  1,  sub-sect.   1; 

88.  7,  11 ;  15  &  16  Vict.  c.  79,  2,  sub-sect.  8,  ante^  pp.  291,  292. 

88.  31,  32 ;  17  &  18  Vict.  c.  97,  (a)  Sect.  2,  sub-sect.  6,  ante, 

8.  6  ;  20  &  21  Vict.  c.  31,  88.  1—  p.  291. 

U  ;  22  &  23  Vict.  c.  43,  ss.  10,  (b)  See  sect.   2,   sub-sects.   7, 

11  ;  39  &  40  Vict.  o.  56,  s.  33  ;  10  (i.),  anU,  pp.  292,  293. 
Wms.  B.  P.  144.    See  sect.  48  of 
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receive  or  give  a  discharge  for  the  purchase-money :  but 
the  purchase-money  must  be  paid  either  to  the  trustees 
of  the  settlement  (c),  or  into  Court  ((f),  and  must  sub- 
sequently be  invested  in  manner  specified  in  the  Act  (e). 
A  tenant  for  life  exercising  any  of  the  powers  conferred 
by  the  above  section  is  in  the  position  of  a  trustee  for  all 
parties  entitled  under  the  settlement  (/). 

Begnlatioiis  4. — (1.)  Every  sale  shaU  be  made  at  the  best  price  that  can 
respecting        reasonably  be  obtained. 

Bale,  enfran-  (2.)  Every  exchange  and  every  partition  shall  be  made  for  the 
chiflement,  "best  consideration  inland  or  in  land  and  money  that  can  reason- 
exchange,         ably  be  obtained. 

and  partition.       ^3  j  ^  gale  may  bo  made  in  one  lot  or  in  several  lots,  and  either 
by  auction  or  by  private  contract. 

(4.^  On  a  sale  the  tenant  for  Hfo  may  fix  reserve  biddings  and 
buv  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to 
any  stipulations  respecting  title,  or  evidence  of  title,  or  other 
thmgs. 

(6.)  On  a  sale,  exchan^,  or  partition,  any  restriction  or  reser- 
vation with  respect  to  building  on  or  other  user  of  land,  or  with 
respect  to  mines  and  minerals,  or  with  respect  to  or  for  the 
purpose  of  the  more  beneficial  working  thereof,  or  with  respect 
to  any  other  thing,  may  be  imposed  or  reserved  and  made  bmd- 
ing,  as  far  as  the  law  permits,  oy  covenant,  condition,  or  other- 
wise, on  the  tenant  for  life  and  the  settled  land,  or  any  part 
thereof,  or  on  the  other  party  and  any  land  sold  or  given  in 
exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a  re- 
grant  of  any  right  of  common  or  other  right,  easement,  or  privi- 
le^  theretofore  appendant  or  appurtenant  to  or  held  or  enjoyed 
with  the  land  enfranchised,  or  reputed  so  to  be  (^). 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange 
for  land  out  of  England. 

Meaning  of  See  sect.  2,  antey  pp.  291,  293,  as  to  the  meaning  of 
terms.  ^^  terms  kndf  tenant  far  Hfcy  mines  and  minerahy  settkd 

land  in  the  above  section. 

Ihities  of  A  tenant  for  life  exercising  any  of  the  powers  oon- 

tenantforiae.  £^^^  ^^y  ^^  ^^^  is  in  the  position  and  haa  the  duties 

of  a  trustee  {h).    It  is  considered  therefore  that  the 

(r)  See  sect.  2,  sub-sect.  8,  antCf  (g)  See  Williams  on  Gommons, 

p.  292.  170,  as  to  the  effect  of  enfran- 

((f)  Sect.  22,  below.  chisement  upon  a  oopyholder*s 

(e)  See  sects.  21,  22,  23,  below.  rights  of  common. 

(/)  Sect.  63,  below.  (A)  Sect  63,  below. 
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above  section  would  not  be  held  to  authorize  any  pro- 
ceedings which  would  be  at  variance  with  the  duties  of 
a  trustee  for  sale,  &c.  (t).  For  instance,  a  tenant  for 
life  would  not  be  justified  in  making  unmcessary  special 
conditions  of  sale  (/). 

The  term  England  in  Acts  of  Parliament  includes  England. 
"Wales  and  the  town  of  Berwick-on-Tweed  {k). 

Special  Powers, 

6.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incum-  Transfer  of 
brance  affecting  land  sold  or  given  m  exchange  or  on  partition,  incumbrances 
the  tenant  for  life,  with  the  consent  of  the  incumbrancer,  may  on  land  sold, 
charge  that  incumbrance  on  any  other  part  of  the  settled  land,  &o* 
whether  already  chai'ged  therewith  or  not,  in  exoneration  of  the 
part  sold  or  so  given,  and,  by  conveyance  of  the  fee  simple,  or 
other  estate  or  interest  the  subject  of  the  settlement,  or  by  crea- 
tion of  a  term  of  years  in  the  settled  land,  or  otherwise,  make 
provision  accordingly. 

See  sect.  2,  ante^  pp.  291,  293,  as  to  the  meaning  of  Meaning  of 
the  terms  land^  tenant  far  lifcy  the  settlement^  the  settled    "^* 
land  in  the  above  section. 

The  above  section  confers  entirely  new  powers.  The  previous 
Before  this  Act  came  into  operation,  a  tenant  for  practice, 
life  imder  a  settlement  had  no  power  to  charge  any 
incumbrance  aEEecting  hereditaments  comprised  therein 
on  any  interest,  except  his  own,  in  other  hereditaments 
comprised  in  the  same  settlement.  It  was  not  previously 
the  practice  to  insert  in  settlements  of  real  estate  express 
powers  having  an  effect  similar  to  that  of  the  above 
section. 

As  to  charging  an  incumbrance  on  land  acquired  by 
purchase,  in  exchange  or  on  partition,  see  sect.  24, 
below. 

(•)  See  aniey  pp.  187,  188,  as  to      8  Gh.  902. 
the  dnties  of  a  trustee  for  sale.  {k)  Stat.  20  Geo.  II.  c.  42,  a.  3 ; 

{J)  Dance  y,  Goldinghaniy  L.  B.,       1  Black.  Conim.  99. 
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rV.— Leases. 
Oeneral  Powera  and  Regidatiom. 

6.— A  tenant  for  life  may  lease  the  settled  land,  or  sluj  part 
thereof  (/),  or  any  easement,  right  or  privilege  of  any  kind,  over 
or  in  relation  to  the  same,  for  any  purpose  whatever,  whether 
involving  waste  or  not,  for  any  term  not  exceeding — 

ri.)  In  case  of  a  building  lease,  ninety-nine  years : 

rii.)  In  case  of  a  mining  lease,  sixty  years : 

(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

See  sect.  2,  ante,  pp.  291,  293,  as  to  the  meaning  of 
the  terms  tenant  for  life,  the  settled  land^  building  leasee 
mining  lease  in  the  above  section. 

Before  the  above  section  came  into  operation,  a 
tenant  for  life  under  a  settlement  had  no  power  to  grant 
any  lease  of  any  land  comprised  therein  to  endure 
beyond  his  own  life,  except  by  virtue  of  an  express 
power  of  leasing  contained  in  the  settlement  (fw)  or 
imder  the  provisions  of  the  Settled  Estates  Act  of  the 
year  1856  (n)  or  the  Settled  Estates  Act  1877  (o). 
Under  the  latter  statute  (/?)  a  tenant  for  life  of  any 
hereditaments,  under  a  settlement  made  after  the  let  of 
November  1856,  and  containing  no  declaration  to  the 
contrary,  had  power  to  demise  the  same  hereditaments 

and  the  demesnes  thereof  and  other  lands  usually  occu- 
pied therewith,  for  any  term  not  exceeding  twenty-one 
years  as  to  estates  in  England  and  thirty-five  years  as 
to  estates  in  Ireland.  Such  demises  were  to  be  made 
without  fine  or  other  benefit  in  the  nature  of  a  fine  ($'), 
and  not  without  impeachment  of  waste :  but  otherwise 
the  conditions  to  be  observed  were  not  dissimilar  to  those 
defined  in  sect.  7  of  this  Act,  sub-sects.  1 — 4,  below  (r). 


it)  See  sect.  15,  below, 
m)  Wms.  R.  P.  27. 
n)  Stat.  19  &  20  Vict.  c.  120. 
o)  Stat.  40  &  41  Vict.  c.  18. 
(/>)  Stat.  40  &  41  Vict.  c.  18, 
88.  46,  47,  67,  68. 


(q)  See  sect.  7t  sab- sect.  2, 
below 

(r)  Stats.  19  &  20  Vict.  c.  120, 
88.  32,  33,  44,  46 ;  40  &  41  Viot. 
0.  18,  88.  46,  47,  67,  68. 
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It  will  be  observed  that  the  above  section  authorizes 
the  tenant  for  life  to  grant  leases  for  any  purpose  what- 
ever, whether  involving  waste  or  not.  And  sect.  7, 
below,  authorizes  the  tenant  for  life  to  grant  leases 
partly  in  consideration  of  a  fine. 

Before  this  Act  came  into  operation,  it  was  the  prac-  The  preyioiu 
tice  to  insert  in  settlements  of  real  estate  an  express  ^'^  ^' 
power  for  the  tenant  for  life  to  grant  ordinary  leases, 
and,  if  the  land  settled  were  avanable  for  building  or 
mining  purposes,  to  insert  express  powers  for  the  tenant 
for  life  to  grant  building  or  mining  leases  (s).  The 
common  forms  of  these  powers  authorized  the  granting 
of  ordinary  leases  for  any  term  not  exceeding  twenty- 
one  years,  of  building  leases  for  any  term  not  exceeding 
ninety-nine  years,  and  of  mining  leases  for  any  term  not 
exceeding  sixty  years  (^).  It  will  be  seen  that  these 
terms  correspond  with  the  terms  authorized  by  the 
above  section. 

As  the  tenant  for  life  cannot  be  restrained  by  any  The  present 
proviso  in  the  settlement  from  exercising  any  of  the  P™^^^- 
powers  conferred  by  this  Act  (m),  it  is  now  useless  to 
insert  any  express  powers  of  leasing  in  a  settlement  of 
real  estate,  unless  it  be  wished  to  give  the  tenant  for 
life  any  powers  additional  to  or  larger  than  those  con- 
ferred by  the  Act  (a?).  It  is  probable  that,  in  most 
cases,  the  powers  of  leasing  conferred  by  the  Act  will 
be  found  to  be  suflSciently  extensive.  If  no  additional 
or  larger  powers  are  to  be  conferred,  the  proper  course 
now  is,  in  drawing  a  settlement  of  a  real  estate,  to  omit 
all  mention  of  any  powers  of  leasing. 

7. — (1.)  Every  lease  shall  be  by  deed,  and  bo  made  to  take  Begulationa 
effect  in  possession  not  later  than  twelve  months  after  its  date,     respecting 
(2.)  Every  lease  shall  reserve  the  best  rent  that  can  reasonably  leases  gone- 
rally. 

{»)  Williams    on    Settlements,  442—446,  4th  ed. ;  Vol.  III.  1005 

307—315 ;  Dar.  Prec.  Conv.  Vol.  —1009,  3rd  ed. 
III.  480tf^Mg.,  1005— 1009, 3rd  ed.  {n)  See  sect.  51,  below. 

(/)  Dav.  Piec.   Conv.  Vol,  I.  {x)  See  sect.  67,  below. 
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be  obtained,  regard  being  bad  to  any  fine  taken,  and  to  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settled 
land,  and  generally  to  the  circumstances  of  the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  for 
parent  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 
being  paid  within  a  time  therein  specified  not  exceeding  thirty 
davs. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by  the 
•  lessee  and  delivered  to  the  tenant  for  life ;  of  which  execution 
and  delivery  the  execution  of  the  lease  by  the  tenant  for  life 
shall  be  sufficient  evidence. 

(d.)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
thereon,  signed  by  the  tenant  for  life,  i*especting  any  matter  of 
fact  or  of  calculation  under  this  Act  in  relation  to  the  lease, 
shall,  in  favour  of  the  lessee  and  of  those  claiming  under  him, 
be  siifficient  evidence  of  the  matter  stated. 

Meaning  of  See  sect.  2,  ante^  pp.  291,  293,  as  to  the  meaning  of 
the  terms  rent^  payment  of  rent,  fine^  the  settled  landj 
tenant  for  life  in  the  above  section. 

FineBon  The  abovo  section  appears  to  authorize  the  tenant 

leases.  £^^  jj£^  ^^  grant  leases  partly  in  consideration  of  a  fine. 

As  a  tenant  for  life  exercising  any  of  the  powers  of 
leasing  conferred  by  the  Act  is  in  the  position  of  a 
trustee  (y),  it  is  conceived  that  he  woidd  not  be  justified 
in  receiving  a  fine  himself,  as  he  might  thus  HimiTiiRh 
the  amount  of  the  rent  reserved  on  a  lease  to  the  pre- 
judice of  the  persons  entitled  in  remainder.  Any  money 
paid  as  a  fine  in  consideration  of  the  granting  of  a  lease 
under  sect.  6  of  this  Act  appears  to  be  capital  money 
arising  imder  this  Act  (2).  It  seems  therefore  that  a 
valid  lease  may  be  granted  in  exercise  of  the  powers 
conferred  by  sect.  6,  above,  although  part  of  the  con- 
sideration be  a  fine,  provided  that  the  amount  of  the 
fine  be  duly  applied  as  capital  money  arising  under 
this  Act  (rt),  and  that  the  tenant  for  life  in  granting  the 
lease  observe  the  leading  rule  of  conduct  for  a  trustee, 
viz.  to  act  as  a  prudent  man  of  business  would  act  in 
the  management  of  his  own  property  (6). 


i 


fy)  See  sect.  63,  below.  (a)  See  sects.  21—23,  below. 

(«)  See  sect.  2,  sub-sect.  9,  ante^  \h)  Se  Speight,  22  Ch,  D.  727. 

p.  292 ;  sect.  63,  below. 


Settled  Land  Act,  1882.  303 

It  will  no  doubt  often  be  found  convenient  to  take  Use  of  sub- 
advantage  of  sub-sect.  5  of  the  above  section,  when  a  *** '  ' 
lease  is  to  be  or  has  been  granted  partly  in  consideration 
of  the  lessee  laying  out  money,  or  executing  any  build- 
ing or  improvement  (r).  When  money  ha«  been  laid 
out  or  any  improvement  executed  previously  to  the 
granting  of  a  lease,  the  facts  may  be  recited  therein 
with  a  view  to  the  operation  of  sub-sect.  5.  "When  a 
lease  has  been  granted  in  consideration  of  the  future 
execution  of  improvements,  a  statement  of  the  due 
accomplishment  of  the  consideration  may  be  indorsed 
on  the  lease  and  signed  by  the  tenant  for  life.  A 
recital  to  the  effect  that  the  condition  imposed  by  sect.  8, 
sub-sect.  3  (iii.),  below,  is  fulfiUed  may  be  taken  as  an 
example  of  a  statement  of  a  matter  of  calculation  under 
this  Act  (rf). 

Building  and  Milling  Leases, 

8. — (I.)  Every  building  lease  sliall  be  made  partly  in  con-  Regnlationa 
Bideration  of  the  lessee,  or  some  person  b^r  whose  direction  the  respectmg 
lease  is  granted,  or  some  other  person,  haying  erected,  or  agree-  buildiiig 
ing  to  erect,  buildings,  new  or  additional,  or  having  improved  or  leases- 
repaired,  or  agreeing  to  improve  or  repair,  buildings,  or  having 
executed,  or  agreeing  to  execute,  on  the  land  leased,  an  improve- 
ment authorized  by  this  Act,  for  or  in  connexion  with  building 
purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than 
the  rent  ultimately  payable,  may  bo  made  payable  for  the  first 
five  years  or  any  less  part  of  the  term. 

(3.)  "Where  the  land  is  contracted  to  bo  leased  in  lots,  the 
entire  amount  of  rent  to  be  ultimately  payable  may  bo  appor- 
tioned among  the  lots  in  any  manner ;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less 

than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for 
the  time  being  granted  shall  not  be  loss  than  the  total 
amount  of  the  rents  which,  in  order  that  the  leases  may 
be  in  conformity  with  this  Act,  ought  to  be  reserved  in 
respect  of  the  whole  land  for  the  time  being  leased; 
ana 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one-fifth 

(e)  See  sects.  8  (sub-sect.  1),  {d)  As  to  the  evidence  generally 

9  (siib-seot.  2},  below.  afforded  byrecitals  and  statements 

in  deeds,  see  ante,  p.  9. 
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part  of  the  full  annual  value  of  the  land  comprised  in 
that  lease  with  the  buildings  thereon  when  completed. 

See  sect.  2,  aniCy  p.  293,  as  to  the  meaning  of  the 
terms  building  hase^  building  purposes^  rent^  land  in  the 
above  section. 

See  sect.  25,  below,  as  to  the  improvements  authorized 
by  this  Act. 

When  a  building  lease  is  granted,  it  is  usual  to 
reserve  a  nominal  rent,  or  a  rent  less  than  the  rent 
ultimately  to  become  payable,  during  the  time  which  is 
calculated  to  elapse  before  the  buildings  are  completed. 
When  the  granting  of  building  leases  is  contemplated, 
it  is  usually  advisable  to  enter  into  a  preliminary  con- 
tract ;  so  that  a  lease  may  not  be  actually  granted  until 
the  houses  to  be  erected  shall  have  been  roofed  in,  or 
have  arrived  at  some  other  stage  towards  completion  {e), 
A  tenant  for  life  appears  to  be  authorized  by  sect.  31  of 
this  Act  to  enter  into  a  preliminary  contract  of  this 
description.  When  a  contract  is  made  for  the  building 
of  several  houses  on  a  piece  of  land,  it  is  usually  expe- 
dient to  provide  that  a  separate  lease  shall  be  granted 
in  respect  of  each  house,  and  that  the  whole  rent  to  be 
ultimately  payable  shall  be  apportioned,  so  that  the 
land  comprised  in  each  lease  may  be  burdened  with  its 
own  rent  only,  and  not  with  the  whole  rent  payable  in 
respect  of  all  the  land  included  in  the  contract.  The 
object  of  the  conditions  imposed  by  sub-sect.  3  (i.,  ii., 
iii.)  of  the  above  sectiqn  is  to  secure  the  distribution  of 
the  whole  amount  of  rent  among  the  lots  leased  in  a 
manner  calculated  to  afford  the  best  security  to  the 
landlord.  It  will  be  observed  that  these  conditions 
prevent  the  reservation  of  too  large  a  proportion  of  the 
whole  rent  out  of  any  one  lot. 

0. — (1.)  In  a  mining  lease — 

(i.)  The  rent  may  he  made  to  he  ascertainahle  hy  or  to  vary 

{e)  Williams  on  Settlements,  314. 
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according  to  the  acreage  worked,  or  by  or  according  to 

the  quantities  of  any  mineral  or  substance  gotten,  made 

merchantable,  converted,  carried  away,  or  disposed  of, 

in  or  from  the  settled  land,  or  any  other  land,  or  by  or 

according  to  any  facilities  given  in  that  behalf ;  and 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable,  with  or 

without  power  for  the  lessee,  in  case  the  rent,  according 

to  acreage  or  quantity,  in  any  specified  period  does  not 

produce  an  amount  equal  to  the  fixed  or  minimum  rent, 

to  make  up  the  deficiency  in  any  subsequent  specified 

period,  free  of  rent  other  than  the  fixed  or  miniiniiTn 

rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee 

having  executed,  or  his  agreeing  to  execute,  on  the  land  leased, 

an  improvement  authorized  by  uiis  Act,  for  or  in  connexion  with 

mining  purposes. 

See  sect.  2,  ante,  pp.  291,  293, 294,  as  to  the  meaning  Meaning  of 
of  the  terms  mining  kascj  rent^  the  settled  landy  mining  ^"'*"' 
purposes  in  the  above  section. 

See  sect.  25,  below,  as  to  the  improvements  authorized 
by  this  Act. 

Mr.  Davidson  observes  (/)  : — "  The  rents  payable  Mode  of 

•1..1  -11  j]*xi^  i!  reservation  of 

under  numng  leases  are  usually  reserved  m  the  form  of  rent  in  mining 
a  certain  yearly  sum  or  fixed  minimum  royalty  calcu-  ^©asea. 
lated  with  reference  to  a  certain  quantity  of  minerals, 
and  to  be  paid  whether  that  quantity  is  or  is  not  gotten, 
or  even  if  the  mines  are  not  or  cannot  be  worked ;  and 
in  addition  to  the  fixed  minimum  royalty  a  further 
royalty  is  reserved  for  every  specified  quantity  of  mine- 
rals gotten  in  excess  of  the  quantity  in  respect  of  which 
the  miTiiTmiTn  royalty  is  calculated.  The  effect  of  reser- 
vations so  made  is  to  secure  to  the  lessor  a  definite  yearly 
rent  in  all  events,  calculated  upon  the  probable  average 
produce  during  the  whole  term."  The  amount  of  royalty 
to  be  paid  in  respect  of  the  minerals  gotten  is  made 
ascertainable  sometimes  by  the  acreage  worked,  and 
sometimes  by  the  weight  of  the  minerals  gotten.  For 
instance,  if  a  seam  of  coal  be  demised,  what  is  called  a 
footage  rent  is  frequently  reserved,  that  is  to  say,  a  Footage  rent. 

(/)  Prec.  Cony.  Vol.  V.  Part  I.  316,  317,  note,  3rd  ed. 
W.C.  X 
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certain  Bum  of  money  payable  half-yearly  for  every 
acre  being  one  foot  in  thickness,  and  so  in  proportion 
for  any  less  quantity  than  an  acre  and  for  any  greater 
or  less  thickness  than  a  foot,  of  all  coal  gotten  out  of 
the  seam  in  the  half-year  immediately  preceding  the 
day  appointed  for  payment  (g).  Or  sometimes  a  royalty 
is  made  payable  half-yearly  of  a  certam  sum  of  money 
for  every  ton  of  coal  gotten  out  of  the  demised  seam 
during  the  half-year  immediately  preceding  the  day 
fixed  for  payment  (h).  In  any  oaae  a  certain  fixed  sum 
of  money  is  also  made  payable  yearly  by  way  of  rent 
or  royalty,  whether  any  coal  should  be  gotten  or  not. 
But  provisions  are  made,  by  which  the  lessee  is  enabled 
in  each  year  to  get  so  much  coal  as  will,  at  the  royalty 
reserved  in  respect  of  the  quantity  or  weight  of  coal 
gotten,  produce  the  amount  of  the  fixed  yearly  rent, 
without  making  any  other  payment  therefor  (t).  It  is 
also  usual  to  insert  in  a  mining  lease  a  clause,  called  an 
average  clausey  providing  that  if  the  lessee  shall  not  in 
any  one  year  of  the  term  get  enough  minerals  to  pro- 
duce a  total  amount  of  royalty  equal  to  the  amount  of 
the  fixed  rent,  he  shall  be  enabled  during  some  subse- 
quent specified  period  to  get  enough  minerals  to  make  up 
the  deficiency  without  paying  any  royalty  therefor  except 
the  fixed  rent  reserved  {k). 

The  above  section  gives  a  tenant  for  life  ample  powers 
of  detennining  the  mode  of  reservation  of  rent  in  any 
mining  lease  which  he  may  grant  imder  the  Act,  and  of 
inserting  therein  any  average  clauBe  necessary. 


Variation  of 
building  or 


10. — (1.)  Where  it  is  shown  to  the  Court  with  reefpect  to  the 
district  in  which  any  settled  land  is  situate,  either—. 


(^)  See  1  Key  A  Elphinstone, 
Free.  Cony.  749, 2nd  ed. ;  see  also 
Dav.  Preo.  Cony.  Vol.  V.  Part  I. 
368,  378,  3rd  ed. 

(A)  SeeDav.Piec.Conv.Vol.V. 
Part  1. 403—405, 430, 444, 3rd  ed. 


(•)  See  Dav.  Prto.  Cony.  Vol. 
V.  Part  I.  368,  378,  380,  406, 
407,  430,  444,  3rd  ed. 

(X*)  See  Key  and  Elphinstone, 
Preo.  Cony.  763,  2nd  ed. ;  Day. 
Prec.  Cony.  Vol.  V.  Part  I.  848, 
360,  380,  407,  446,  3rd  ed. 
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(i.)  That  it  is  the  castom  for  land  therein  to  be  leased  or  mining  lease 
granted  for  bnilding  or  mining  purposes  for  a  longer  aooording  to 
term  or  on  other  conditions  than  the  term  or  conditions  droumstanoes 
specified  in  that  behalf  in  this  Act,  or  in  perpetuity ;  of  district, 
or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building 
or  mining  purposes  of  land  therein,  except  for  a  longer 
term  or  on  other  conditions  than  the  term  and  condi- 
tions Bi)6cified  in  that  behalf  in  this  Act,  or  except  in 
perpetuity ; 
the  Oourt  may,  if  it  thinks  fit,  authorize  generally  the  tenant 
for  life  to  make  from  time  to  time  leases  or  grants  of  or  affecting 
the  settled  land  in  that  district,  or  parts  thereof,  for  any  term  or 
in  perpetuity,  at  fee-farm  or  other  rents,  secured  by  condition  of 
re-enfay,  or  otherwise,  as  in  the  order  of  the  Oourt  expressed,  or 
may,  if  it  thinks  fit,  authorize  the  tenant  for  life  to  make  any 
such  lease  or  grant  in  any  particular  case. 
^  (2.)  Thereui)on  the  tensmt  for  life,  and,  subject  to  any  direc- 
tion in  the  order  of  the  Court  to  the  contrary,  each  of  his 
successors  in  title  being  a  tenant  for  life,  or  haying  the  powers 
of  a  tenant  for  life  under  this  Act,  may  make  in  any  case,  or  in 
the  particular  case,  a  lease  or  grant  of  or  affecting  the  settled 
land,  or  part  thereof,  in  conformity  with  the  order. 

See  sect.  2,  antef  pp.  291, 293,  294,  as  to  tlie  meaning  Meaning  of 
of  the  terms  the  Courts  settled  land^  building  purposeSy  *®™*®' 
mining  purposes,  tenant  for  life,  rent  in  the  above  section. 

It  will  be  observed  that,  where  an  order  of  the  Court,  Tenant  for 
conferring  extended  powers  of  leasing  upon  a  tenant  for  hf e's  ««jcf»wr* 
life,  has  been  made  under  the  above  section,  in  the 
absence  of  any  direction  to  the  contrary,  each  of  his 
successors  in  title  being  or  having  the  powers  of  a  tenant 
for  life  is  to  have  the  same  extended  powers  of  leasing. 
It  is  supposed  that  the  term  successors  in  title  of  the 
tenant  for  life,  as  used  in  the  above  section,  is  intended 
to  indicate  the  persons  entitled  imder  the  settlement  in 
remainder  expectant  on  the  determination  of  his  life 
estate.  Successors  in  title  of  a  tenant  for  life  cannot,  in 
the  above  section,  mean  assignees  of  his  life  estate.  For 
by  sect.  50  of  this  Act  the  powers  of  leasing  conferred  by 
this  Act  are  not  capable  of  assignment  and  do  not  pass 
to  an  assignee  of  the  estate  of  a  tenant  for  life. 

11.  Under  a  mining  lease,  whether  the  mines  or  minerals  Part  of 
leased  are  already  opened  or  in  work  or  not,  unless  a  contrary  mining  rent 

x2 
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to  be  set  intention  is  expressed  in  the  settlement,  there  shall  be  from  time 

aside.  to  time  set  aside,  as  capital  money  arising  under  this  Act,  part 

of  the  rent  as  follows,  namely, — where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three-fourth  parts 
of  the  rent,  and  otherwise  one-fourth  part  thereof,  and  in  every 
such  case  the  residue  of  the  rent  shall  go  as  rents  and  profits. 

Meaning  of         See  sect.  2,  antey  pp.  291 — 294,  as  to  the  meaning  of 
^™"''  the  terms  mining  leasee  mines  and  minerals,  the  settlement, 

capital  money  arising  under  this  Act,  rent,  tenant  for  life 

in  the  above  section. 

EfTeot  of  It  will  be  observed  that  a  tenant  for  life,  even  though 

^^'  ^^'  his  estate  should  be  without  impeachment  of  waste,  will 
not  be  entitled  to  the  whole  of  the  rent  reserved  by  a 
mining  lease  granted  under  this  Act,  unless  the  settle- 
The  prerious  ment  contain  an  express  provision  to  that  effect.  It 
P-«-  was  not  previously  the  pradioe,  when  an  express  power 
of  granting  minmg  leases  was  inserted  in  a  settlement  to 
provide  that  any  part  of  the  rent  should  be  set  aside  as 
capital  money  (/).  The  estate  of  the  tenant  was  usually 
without  impeachment  of  waste  (w),  and  he  was  thus 
entitled  to  receive  for  his  own  benefit  the  annual  profits 
arising  under  mining  leases  granted  by  virtue  of  express 
powers  (n).  It  is  still  the  practice  to  confer  estates 
without  impeachment  of  waste  upon  the  tenants  for  life 
under  a  real  settlement,  and  it  is  generally  desired  that 
the  tenant  for  life  in  possession  should  receive  the  whole 
of  the  rent  reserved  by  mining  leases.  If  therefore,  in 
drawing  a  real  settlement,  reliance  should  be  placed  on 
the  power  of  granting  mining  leases  conferred  by  this 
Act,  it  will  generally  be  necessary  expressly  to  provide 
that  the  whole  of  the  rent  reserved  by  any  mining  lease 
to  be  granted  under  the  Settled  Land  Act  1882  shall  be. 
received  by  the  person  for  the  time  being  entitled  to 


A 


I)  See  Dav.  Prec.  Cony.  Vol.  («)  ^ee  Earl  Cowley  t,  Wdkileffy 

\  1006—1009,  3rd  ed.  36  Beav.  636,  638  ;  S,  C,  L.  R„ 

(m)  Williams  on  Settlements,       1  Eq.   666,  in  which  case  thp 
186,  216.  tenant  for  life  appears  to  have 

been  impeachable  for  waste. 
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receive  the  rents  and  profits  of  the  hereditaments  com- 
prised in  the  settlement  for  his  own  benefit. 

In  one  case  (o),  in  which  it  was  declared  by  the  settle-  Decision  on 
ment  that  during  the  minority  of  a  tenant  in  tail  the 
rents  and  profits  were  to  be  received  by  the  trustees  and 
applied  first  in  paying  expenses  of  management,  then  in 
keeping  down  annual  sums,  then  in  maintaining  the 
infant,  and  then  in  repairing  houses  and  buildings,  and 
that  the  trustees  were  to  invest  and  accumulate  the 
balance  and  stand  possessed  of  the  accumulated  fund 
upon  trust,  after  the  minority,  to  discharge  incum- 
brances and  to  purchase  lands  to  be  held  under  the 
settlement,  it  was  held  that  a  contrary  intention  was 
expressed  in  the  settlement  within  the  meaning  of  the 
above  section,  and  that  rents  arising  under  mining 
leases  were  to  be  received  by  the  trustees  and  to  be 
applied  by  them  as  directed  in  the  settlement  {p). 

Special  Powers, 

12.  The  leasing  power  of  a  tenant  for  lifo  extends  to  the  Leasing 
making  of —  powers  for 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into  by  any  special 
of  his  pr^ecessors  in  title  for  making  a  lease,  which,  objects, 
if  made  by  the  predecessor,  would  have  been  binding 
on  the  successors  in  title ;  and 

(ii.)  A  lease  for  giving  effect  to  a  coTenant  of  renewal,  per- 
formance whereof  could  be  enforced  against  the  owner 
for  the  time  being  of  the  settled  land ;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable ;  but  so  that  every  lease, 
as  and  when  confirmed,  shall  be  such  a  lease  as  might 
at  the  date  of  the  original  lease  have  been  lawfully 
granted,  under  this  Act,  or  otherwise,  as  the  case  may 
require. 

See  sect.  2,  antCf  p.  291,  as  to  the   meaning  of  Meanmgof 

the  terms  tenant  for  life,  the  settkd  land  in  the  above 

enactment. 

The  provisions  of  the  above  section  are  new,  and  are  The  provioTxa 
very  beneficial.    Before  this  Act  came  into  operation  a    ^* 

(o)  Be  Dukt  of  Newcastle' 9  Ea-       142,  143. 
tatet,  24  Ch.  D.   129.     Soe  pp.  {p)  See  sects.  58,  60,  below. 
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tenant  for  life  had  no  power  to  grant  any  lease  to 
endure  beyond  his  own  life,  except  under  an  express 
power  of  leasing  or  under  the  Settled  Estates  Acts  1856, 
1877  {q).  He  could  not  therefore  grant  a  lease  to  give 
effect  to  a  contract  or  a  covenant  for  renewal  entered 
into  by  one  of  his  predecessors  in  title,  or  to  confirm  a 
previous  void  or  voidable  lease,  unless  the  terms  of  the 
lease  desired  were  such  as  would  be  warranted  by  the 
express  or  statutory  power ;  and  it  frequently  happened 
that  this  was  not  the  case.  Thus,  if  a  testator,  entitled 
to  land  in  fee  simple,  should  have  devised  the  land  in 
strict  settlement,  and  died  after  having  contracted  to 
grant  or  covenanted  to  renew  a  lease,  it  might  happen 
that  it  was  impossible  either  to  grant  a  lease  in  pur- 
suance of  the  contract  or  covenant  under  any  express  or 
statutory  powers  of  leasing,  or  to  obtain  the  concurrence 
of  all  persons,  entitled  under  the  will,  who  would  be 
necessary  parties  to  the  creation  of  a  valid  legal  demise. 
In  such  cases  it  was  necessary  for  the  proposed  lessee  to 
apply  to  the  Court  in  an  action  for  specific  performance, 
when  the  legal  term  required  could  generally  be  effec- 
tually created  with  the  aid  of  the  Trustee  Act  1850  (r). 
In  one  instance,  however,  which  is  reported  (a),  it  was 
found  requisite  to  obtain  a  private  act  of  parliament,  in 
order  to  cany  out  a  contract  to  grant  leases  made  by  a 
testator.  In  cases  of  similar  difficulty  a  remedy  is  now 
provided  by  the  above  section. 

By  Stat.  12  &  13  Yict.  c.  26,  s.  2,  a  lease  made  bond 
fide  in  intended  exercise  (^)  of  an  express  or  statutory 
power  of  leasing,  but  void  or  voidable  by  reason  of 
some  deviation  from  the  terms  of  the  power,  if  the  lessee 
has  entered  thereunder,  is  considered  in  equity  as  a 
contract  for  a  grant  of  a  valid  lease  under  such  power ; 

{q)  Stats.  19  &  20  Vict.  o.  120;  (#)  Oust  y.  Middleton,  8  De  Q., 

40  &  41  Viot.  o.  18  ;  ante^  p.  300.  F.  i  J.  33. 

(r)  Stat.  13  &  14  Viot.  o.  60,  (i)  See  Stat  12  &  18  Viot.  o.  26| 

6.  30.  8.  0. 
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and  all  persons,  who  would  have  been  bound  by  a  lease 
lawfully  granted  under  such  power,  are  bound  in  equity 
by  such  contract.  But,  before  this  Act  came  into 
operation,  a  tenant  for  life  had  no  power  to  grant  a 
lease  to  give  effect  to  a  contract  arising  by  virtue  of 
Stat.  12  &  13  Vict.  o.  26,  s.  2,  unless  the  lease  required 
were  such  as  would  be  authorized  by  some  express  or 
statutory  power  of  leasing  with  which  he  was  himself 
invested.  It  appears  that  he  can  now  grant  a  lease  to 
give  effect  to  such  a  contract  under  the  above  section. 

Generally  speaking,  a  man's  predecessors  in  title  are  Predecessors 
the  persons  from  whom  he  derives  his  title  to  any  land  ^^tieT^" 
which  he  holds,  and  his  successors  in  title  are  the 
persons  to  whom  he  transmits  the  title  to  any  land 
which  he  holds.  Thus  if  A.  grant  land,  of  which  he  is 
seised  in  fee  simple,  to  B.  for  life,  with  remainder  to  C. 
for  life,  with  remainder  to  D.  his  heirs  and  assigns,  A. 
is  the  predecessor  in  title  of  B.,  C,  D.,  and  D.'s  heirs 
and  assigns ;  and  B.,  C,  D.  and  D.'s  heirs  and  assigns 
are  A.'s  successors  in  title.  In  this  Act,  however,  the 
successors  in  title  of  a  tenant  for  .life  are  spoken  of  with 
the  apparent  intention  of  denoting  the  persons  entitled 
to  succeed  to  the  possession  of  any  land,  of  which  a  man 
is  tenant  for  life,  after  the  determination  of  his  life 
estate  (w).  In  the  example  taken,  C.  succeeds  to  the 
estate  of  B.,  and  D.  to  that  of  C. :  but  C.  does  not 
derive  his  title  from  B.,  nor  D.  from  C,  as  B.,  C.  and 
D.  all  derive  their  title  from  A.  But,  as  the  term 
successor  in  titk  is  used  in  this  Act,  it  appears  that  0. 
would  be  the  successor  in  title  of  B.,  and  D.  of  0.  It 
is  supposed  that  the  term  predecessor  in  title  of  a  tenant 
for  life,  as  used  in  the  above  section,  should  receive  a 
correlative  meaning,  and  be  taken  to  include  any  person, 

(w)  See  sect.  10,  sub-seot.  2,  ante,  p.  307;   sect.  31,  sab-sect.  2, 
below. 
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upon  the  detennmation  of  whose  estate  the  tenant  for 
life  became  entitled  to  the  possession  of  the  settled  land. 
According  to  this  use  of  the  term,  in  the  example  taken, 
B.  would  be  the  predecessor  in  title  of  C,  and  C.  of  D. 

Fine  upon  If  a  lease  of  land  be  granted  with  a  covenant  for 

1^^^  renewal  upon  the  payment  of  a  fine,  and  the  reversion 

be  afterwards  limited  upon  a  settlement  to  a  tenant 
for  life  with  remainder  over,  in  the  absence  of  any 
special  directions  contained  in  the  settlement,  the  fine 
due  upon  renewal  is  regarded  as  a  casual  profit,  and  the 
tenant  for  life  will  be  entitled  to  receive  it  for  his  own 
benefit  {x). 

Surrenders. 

Surrender  and      18. — (1.)  A  tenant  for  life  may  accept,  with  or  without  con* 

new  grant  of    sideration,  a  surrender  of  any  lease  of  settled  land,  whether 

leases.  made  under  this  Act  or  not,  in  respect  of  the  whole  land  leased, 

or  any  part  thereof,  with  or  without  an  exception  of  all  or  any 

of  the  mines  and  minerals  therein,  or  in  respect  of  mines  and 

minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the 
land  or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land 
or  mines  and  minerals  surrendered,  or  of  any  part  thereof,  a 
new  or  other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  any  apportioned  or  other 
rent. 

{oA  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whetner  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in 
the  lease  surrendered  may  be  taken  into  account  in  the  deter- 
mination of  the  amoimt  of  the  rent  to  be  reserved,  and  of  any 
fine  to  be  taken,  and  of  the  nature  of  the  covenants,  provisions, 
and  conditions  to  be  inserted  in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity  with  this 
Act. 

Meaning  of  See  sect.  2,  ante^  pp.  291,  29t3,  as  to  the  meaning  of 
the  terms  tenant  for  lifey  settled  land^  mines  and  minerals^ 
rentf  fine  in  the  above  section. 

See  sects.  6 — 11,  ante,  pp.  300 — 309,  as  to  the  condi- 

(x)  Brigttoeke  v.  Brigttoeke^  S  Gh.  D.  357. 
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tions  to  be  fulfilled  in  order  that  leases  may  be  in  con- 
formity with  this  Act. 

Generally  speaking,  a  legal  tenant  for  life  of  land  The  previous 
which  is  subject  to  leases  for  terms  of  years  has  the  ^^" 
right  to  accept  a  surrender  of  any  such  lease,  and  to 
receive  for  his  own  benefit  any  money  paid  in  conside- 
ration thereof.  But  if,  before  this  Act  came  into 
operation,  a  tenant  for  life  desired,  upon  the  surrender 
of  an  existing  lease,  to  grant  a  new  lease  in  exercise  of 
a  power  of  leasing,  it  was  necessary  for  him  to  take  care 
that  the  terms  of  the  surrender  were  not  such  as  would 
render  the  new  lease  void  as  an  exercise  of  the  power  of 
leasing  (y). 

The  above  section  does  not  appear  to  interfere  with  Effect  of 
the  exercise  by  a  tenant  for  life  of  any  right,  which  he  ^^  * 
may  possess  independently  of  this  Act.    But  if,  upon 
the  surrender  of  an  existing  lease,  a  tenant  for  life 
desire  to  grant  a  new  lease  under  this  Act,  he  will  have 
to  conform  with  its  provisions,  and  his  rights  will  be 
regulated  thereby.    Now  a  tenant  for  life,  in  exercising  Tenant  for 
any  power  under  this  Act,  is  in  the  position  of  a  trustee  ^®  *  trustee. 
for  all  parties  entitled  under  the  settlement  (2).    It  is  Fines  npon 
therefore  submitted  that  the  question  of  the  application  of  ^'^^^^^^  ®"" 
any  fine,  paidin  consideration  of  the  exercise  of  any  power 
conferred  by  the  above  section,  must  in  every  case  be 
determined  with  reference  to  the  duties  and  liabilities  of 
the  tenant  for  life  as  a  trustee  for  all  parties  entitled 
imder  the  settlement.    And  it  is  presumed  that  he  will 
not  be  permitted  to  profit  by  exercising  any  power  con- 
ferred by  the  above  section  to  the  prejudice  of  those 
entitled  in  remainder.     For  instance,  suppose  that  a 
tenant  for  life  were  to  accept  the  surrender  of  an  exist- 
ing lease  in  consideration  of   a  simi  of   money,  and 
thereupon  to  grant  a  fresh  lease  under  this  Act  at  a 

(y)  See  Sugd.  Pow.  779,  787.  («)  Sect.  63,  below. 
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Equitable 
tenant  for 
life. 


reduced  rent  (a).  It  appears  that  such  a  lease  miglxt  be 
valid  in  favour  of  the  lessee  (6),  although  unfavourable 
to  the  remainderman.  But  it  is  thought  that,  in  such  a 
case,  as  between  the  parties  entitled  under  the  settlement, 
the  money  paid  in  consideration  of  the  surrender  would 
be  considered  as  part  of  the  consideration  for  the  new 
lease,  and  would  accordingly  be  applicable  as  capital 
money  arising  under  this  Act,  in  the  same  way  as  a  fine 
taken  upon  the  granting  of  a  lease  under  this  Act  {c). 
Similarly,  it  is  considered  that,  upon  the  surrender  of  a 
lease  as  to  part  only  of  the  hereditaments  comprised 
therein,  the  Lt  being  apportioned  under  sub-s.  2  of  the 
above  section,  the  application  of  any  fine  taken  must  be 
determined  with  reference  to  the  terms  of  the  apportion- 
ment and  the  duties  of  the  tenant  for  life  as  a  trustee. 

• 

An  equitable  tenant  for  life  (d)  has  power,  under  the 
above  section,  to  accept  the  surrender  of  a  lease.  But  it 
is  not  clear  whether  the  surrender  of  a  lease  to  an 
equitable  tenant  for  life  will,  by  virtue  of  the  above 
section,  extinguish  the  legal  teim  of  years  as  effectually 
as  a  surrender  to  some  person  seised  of  the  freehold  {e). 
Supposing  however  that  a  term  of  years  surrendered  to 
an  equitable  tenant  for  life  is  not  efiectually  extinguished 
at  law  by  the  operation  of  the  above  section,  it  appears 
that  by  such  a  surrender  the  term  would  become  atten- 
dant upon  the  inheritance  (/) .  It  would  therefore  abso- 
lutely cease  and  determine  at  law  by  virtue  of  Stat. 
8  &  9  Vict.  c.  112,  s.  2. 


Copyholds. 

Power  to  14. — (L)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold 

ffranttooopj*  or  customary  land,  parcel  of  a  manor  comprised  in  the  settle- 
nolders  ment,  a  licence  to  make  any  such  lease  of  that  land,  or  of  a 


(a)  See   sect.   7,    sub-sect.   2, 
ante^  p.  301,  and  sect.  13,  above. 
{b)  See  sept.  64,  below. 
{e)  See  ante,  p.  302. 
(d)  Sect.  2,  sab-seots.  5, 10  (i.), 


ante,  pp.  291,  292. 

(e)  See  Wms.  R.  P.  296,  431— 
433. 

(/)  See  Wms.  R.  P.  437,  438; 
Sugd.  v.  &  P.  626. 
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specified  part  thereof,  as  the  tenant  for  life  is  by  this  Act  em-  Uoences  for 
powered  to  make  of  freehold  land.  leasing. 

(2).  The  licence  may  fix  the  annual  yalue  whereon  fines,  fees 
or  other  customary  payments  are  to  be  assessed,  or  the  amount 
of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the 
manor,  of  which  entry  a  certificate  in  writing  of  the  steward 
shall  be  sufficient  evidence. 

See  sect.  2,  antej  pp.  291,  293,  294,  as  to  the  meaning  Meaning  of 
of  the  terms  tenant  far  lifCy  manor,  the  settlement^  land,  *®™*' 
fine,  sfetrard  in  the  above  section. 

See  sects.  6 — 11,  ante,  pp.  300 — 309,  as  to  the  leases 
which  a  tenant  for  life  is  by  this  Act  empowered  to 
make  of  freehold  land. 

Before  this  Act  came  into  operation,  a  lord,  tenant  for  The  previous 
life  of  a  manor  comprised  in  a  settlement,  could  not  ^^' 
grant  to  any  copyhold  tenant  of  the  manor  a  licence  to 
lease  his  copyhold  tenement  for  any  period  to  endure 
beyond  the  lord's  own  life  (g),  except  by  virtue  of  an 
express  power  contained  in  the  settlement  (h),  or  of  the 
Settled  Estates  Amendment  Act  of  the  year  1858  (t),  or 
the  Settled  Estates  Act  1877  (k) .    By  the  last-mentioned 
statutes  the  lords  of   settled  manors,  entitled   under 
settlements  made  after  the  1st  of  November  1856,  were 
empowered  to  give  to  the  copyhold  or  customary  tenants 
of  such  manors  licences  to  grant  such  leases  of  their 
tenements  as  might  be  granted  of  freeholds  under  the 
Settled  Estates  Acts  1856  to  1877  (/).  It  was  previously  The  previous 
the  practice,  upon  the  settlement  of  a  manor,  of  which  P^^^^^o®- 
there  were  copyhold  tenants,  to  insert  in  the  settlement 
an  express  power  for  the  tenant  for  life,  lord  of  the 
manor,  to  grant  to  copyhold  tenants  licences  to  make 
leases  of  their  tenements  for  periods  and  upon  conditions 
specified  (m). 

(a)  Williams   on   Seisin,  41 ;  (0  See  Stats.   19  &  20  Viot. 

Williains  on  Settlements,  315.  c.   120,  sects.  32,  44;   40  ft  41 

(A)  1  Scriv.  Cop.  646,  3rd  ed.  Vict.  o.  18,  sects.  46,  57 ;  ante, 

(0  Stat.  21  &  22  Viot.  c.  77,  p.  800. 
8.  3.  (m)  Dav.  Free.  Gout.  VoL  m. 

{k)  Stat  40  &  41  Vict.  o.  18,  642,  1009,  3rd  ed. 
B.  9. 
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The  present  It  is  now  useless  to  insert  in  any  settlement  an 
^  **'  express  power  for  a  tenant  for  life  to  grant  to  copyhold 
tenants  licences  to  lease  their  tenements,  unless  it  should 
be  desired  to  extend  the  powers  conferred  by  the  above 
section  (n).  If  it  should  be  considered  advisable  in  any 
'  case  to  dispense  with  any  of  the  restrictions  imposed  by 
the  above  section  as  to  the  terms  of  the  leases  which  may 
be  authorized  thereunder,  a  special  clause  to  the  desired 
effect  should  be  inserted.  It  is  thought  that  it  will 
generally  be  found  that  ample  powers  are  conferred  by 
the  above  section. 

^"^-  Sometimes  the  fine,  to  be  paid  by  a  copyhold  tenant 

upon  the  granting  of  a  licence  to  lease  his  tenement,  is 
fixed  by  the  custom  of  the  manor  (o).  It  is  thought 
that,  if  a  lord  grant  a  licence  to  lease  by  virtue  of  the 
above  section,  he  will  be  entitled  to  receive  for  his  own 
use  any  fines  payable  by  the  custom  of  the  manor  (p). 
If,  however,  the  fine  be  not  fixed  by  the  custom,  the 
terms,  upon  which  a  licence  to  demise  is  to  be  given, 
must  be  settled  by  agreeement  between  the  lord  and 
the  tenant  (q).  It  will  be  observed  that,  by  sub-sect.  2 
of  the  above  section,  the  amount  of  fines,  fees,  or  other 
customary  payments  may  be  fixed  by  the  licence.  From 
the  words  used  in  that  enactment,  it  would  appear  that 
the  lord  is  not  thereby  empowered  to  assess  fines,  other 
than  customary  fines.  When  the  lord  of  a  manor,  in 
which  the  fine  is  not  fixed  by  custom,  grants  a  licence 
under  the  above  section  and  takes  a  fine,  it  seems 
doubtful  whether  he  is  entitled  to  receive  the  fine  for 
his  own  benefit.  In  such  a  case  the  fine  is  not  payable 
under  an  obligation  arising  from  the  custom ;  but  it  is 
money  paid  in  consideration  of  the  exercise  of  a  power 
under  this  Act,  the  efPect  of  which  is  to  create  a  term  of 

(n)  See  sects.  61,  56,  below.  (p)  See  Jessel,  M.  K.,  Brtg' 

[o)  See  1  Scriv.  Cop.  646,  did      itoeke  v.  Brigsioeke,  8  Ch.  D.  363. 

ed.  (q)  1  Sony.  Cop.  646,  646,  3rd 

ed. ;  2  Wat.  Ck)p.  96,  note,  4th  ed. 
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years  al  common  law  in  the  land  demised  by  licence  (r). 
For  a  lease  by  a  copyhold  tenant  pursuant  to  licence 
takes  effect  out  of  the  seisin  of  those  who  hold  the 
manor  (s),  and  not  out  of  the  copyhold  interest  of  the 
tenant  («).  It  would  appear  therefore  that  a  fine,  paid 
in  consideration  of  the  exercise  of  the  power  conferred 
by  the  above  section  and  not  payable  by  custom,  ought 
to  be  treated  in  the  same  way  as  a  fine  paid  in  con- 
sideration of  an  exercise  of  the  power  of  leasing  under 
this  Act  {t) . 

Y.— Sales,  Leases,  and  other  Dispositions. 

Mansion  and  Park, 

15.  Notwithstanding  anything  in  this  Act,  the  principal  man-  Bestriction  aa 
sion  house  on  any  settled  land,  and  the  demesnes  thereof,  and  to  manfiion 
other  lands  usually  occupied  therewith,  shall  not  be  sold  or  house,  park, 
leased  by  the  tenant  for  life,  without  the  consent  of  the  trustees  *°" 
of  the  settlement,  or  an  order  of  the  Ck)urt. 

See  sect.  2,  ante,  pp.  291,  292,  294,  as  to  the  meaning  Meaning  of 
of  the  terms  settled  land,  tenant  for  life,  trustees  of  the 
settlement,  the  Court  in  the  above  section. 

When  the  subject  of  a  settlement  is  one  large  estate,  "What  is  a 
consisting  of  a  place  of  residence  with  gardens  and  Sumsi^ 
grounds  or  park,  a  home  farm  and  other  farms  usually  ^°^^y  &<^- 
let  to  tenants,  it  may  not  be  a  matter  of  difficulty  to 
ascertain  what  does  in  f  a.ct  correspond  with  the  descrip- 
tion 'Hhe  principal  mansion-house  and  the  demesnes 
thereof  and  other  lands  usually  occupied  therewith." 
But  in  other  cases  this  question  may  give  rise  to  doubts; 
for  instance,  when  two  separate  estates,  on  each  of 
which  a  principal  place  of  residence  is  situate,  are  com- 
prised in  one  settlement.     Again,  when  the  whole  of 
the  "settled  land"  consists  of  a  house  together  with 
a  small  quantity  of  adjoining  land,  or  a  house  situated 
in  a  street,  in  each  case  the  house  would  appear  to  be 

(r)  See  1  Scriv.  Cop.  648,  3rd  (t)  See  anU,  p.  300,  and  sect. 

ed.  53,  poet. 

(«)  See  Williams  on  Seisin,  41. 


318 


Stat.  45  &  46  Vict.  c.  38. 


Practioe. 


Bedicaiioii 
for  streets, 
openspaoeSi 


the  prinoipal  mansion-houfie  within  the  meaning  of  the 
above  section. 

If  it  should  be  desired  to  remove  the  restriction  im- 
posed by  the  above  section  (w),  care  must  be  taken  to 
insert  in  the  settlement  an  express  provision  to  that 
effect.  If  the  restriction  be  allowed  to  remain,  it  may 
often  be  useful  to  insert  a  declaration,  defining  the  house 
and  land  to  which  the  description  in  the  above  section 
is  to  be  taken  to  apply. 

When  two  or  more  separate  estates,  each  comprising 
a  principal  place  of  residence,  are  included  in  one  settle- 
ment, it  seems  a  nice  question  whether  the  above  section 
would  restrict  the  powers  of  a  tenant  for  life  with 
regard  to  more  than  one  of  such  principal  mansion- 
houses.  If  not,  a  declaration  in  the  settlement,  indi- 
cating more  than  one  place  of  residence  as  the  principal 
mansion-house  within  the  meaning  of  the  above  section, 
would  appear  to  be  void,  as  an  attempt  to  forbid  a 
tenant  for  life  from  exercising  a  power  under  this 
Act  (x).  Until  this  point  be  decided,  it  does  not  appear 
advisable  to  include  two  or  more  estates  in  one  deed  of 
settlement,  if  it  be  desired  to  preserve  the  restriction 
imposed  by  the  above  section  with  regard  to  each 
estate. 

Streets  and  open  Spaces, 

16.  On  or  in  connexion  with  a  sale  or  grant  for  building  pur- 
posoB,  or  a  building  lease,  the  tenant  for  life,  for  the  general 
Denefit  of  the  residents  on  the  settled  land,  or  on  any  part 
thereof, — 
(i.)  May  cause  or  require  any  parts  of  the  settled  land  to  be 
appropriated  and  laid  out  for  streets,  roads,  paths, 
squares,  gardens,  or  other  open  spaces,  for  ihe  use, 
gratuitously  or  on  payment,  of  tiie  public  or  of  in- 
dividuals, with  sewers,  drains,  watercourses,  fencing, 
paying,  or  other  works  .  necessary  or  proper  in  con- 
nexion therewith ;  and 
(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  con- 
veyed to  or  veste4  m  the  trustees  of  the  settlement,  or 
other  trustees,  or  any  company  or  public  body,  on 


(w)  See  sect.  67,  below. 


{x)  See  sect.  61,  below. 


Settled  La>t)  Act,  1882.  319 

trusts  or  subject  to  provisions  for  securing  the  con- 
tinued appropriation  thereof  to  the  purposes  aforesaid, 
and  the  continued  repair  or  maintenance  of  streets  and 
other  places  and  -worka  aforesaid,  with  or  without  pro- 
vision for  appointment  of  new  trustees  when  required ; 
and 
(iii.)  May  execute  any  general  or  other  deed  necessary  or 
proper  for  giving  effect  to  the  provisions  of  this  section 
(wmch  deed  may  be  inrolled  m  the  Central  Office  of 
the  Supreme  Court  of  Judicature),  and  thereby  declare 
the  mode,  terms,  and  conditions  of  the  appropriation, 
and  the  manner  in  which  and  the  persons  by  wnom  the 
benefit  thereof  is  to  bo  enjoyed,  and  the  nature  and 
extent  of  the  privileges  and  conveniences  granted. 

See  sect.  2,  ante^  pp.  291 — 294,  as  to  the  meaning  of  Meaning  of 
the  terms  building  purposeSy  building  leasCy  tenant  for  life,  *®™^- 
the  settled  landy  the  trustees  of  the  settlementj  person  in 
the  above  section. 

Before  this  Act  came  into  operation,  a  tenant  for  life  The  previous 
under  a  settlement  could  not,  except  by  virtue  of  an  ^^• 
express  power  contained  therein  (y),  effectually  dedicate 
to  the  public  {z)  or  convey  to  the  trustees  any  part  of 
the  land  settled  for  purposes  similar  to  those  defined  in 
the  above  section.  But  the  dedication  or  conveyance  of 
settled  land  for  such  purposes  might  be  effected  by  an 
application  to  the  Court  under  the  Settled  Estates  Act 
of  the  yeax  1856  (a)  or  the  Settled  Estates  Act  1877(J). 

Works  executed   in  connection  with  the  purposes  Expenses, 
defined  in  the  above  section  are  amongst  the  improve- 
ments authorized  by  this  Act  (e).   The  cost  of  executing 
any  such  works  may  therefore  be  defrayed  out  of  capital 
money  arising  under  this  Act  (d). 

Surface  and  Minerals  apart. 

17.-^1.)  A  sale,  exchange,  partition,  or  mining  lease,  may  be  Separate 
made  either  of  land,  with  or  without  an  exception  or  reservation  dealing 


ni^ 


See  Dar.  Preo.  Conv.  Vol.  {b)  Stet.  40  &  41  Vict.  o.  18, 

106  3rd  ed.  sects.  20—22. 

(a)  See'jFood  v.  Vealy  5  B.  &  (c)*Sect.  25  (xvii.,  xviiii.),  be- 

A.  454.  low. 

.  (a)  Stat.  19  &  20  Vict.  c.  120,  (d)  See  sects.  21  (iii.),  26,  be- 

sects.  14,  15.  low. 
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with  Borfaoe  of  all  or  any  of  tlie  mines  and  minerals  therein,  or  of  any  mines 
and  minerals,  and  minerals,  and  in  any  such  case  with  or  without  a  grant  or 
with  or  with-  reservation  of  powers  of  working,  wayleaves  or  rights  of  way, 
out  way-  rights  of  water  and  drainage,  and  other  powers,  easements, 

rights,  and  priyileges  for  or  incident  to  or  connected  with  mining 

purposes,  in  relation  to  the  settled  land,  or  any  part  thereof,  or 

any  other  land. 
(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 

consideration  of  the  reservation  of  an  undivided  share  in  mines 

or  minerals. 


leaves,  &o. 


Meaning  of 
terms. 


See  sect.  2,  ante^  pp.  291,  293,  294,  as  to  the  meaning 
of  the  terms  mining  lease^  landy  mines  and  minerah^ 
mining  purposes^  the  settkd  land  in  the  above  section. 


Mort^fagefor 
equahty 
money,  &c. 


Meaning  of 
terms. 


Mortgage. 

18.  Where  money  is  required  for  enfranchisement,  or  for 
equality  of  exchange  or  partition,  the  tenant  for  life  may  raise 
the  same  on  mortgage  of  the  settled  land,  or  of  any  part  thereof, 
by  conveyance  of  the  fee  simple,  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land^,  or  otherwise,  and  the  money  raised  shall  be 
capital  money  arising  under  this  Act. 

See  sect.  2,  ante^  pp.  291, 292,  as  to  the  meaning  of  the 
terms  tenant  for  life^  the  settled  land^  the  settlement^  capital 
money  arising  under  this  Act  in  the  above  section. 

See  sects.  21, 22,  below,'as  to  the  application  of  capital 
money  arising  under  this  Act. 

See  sects.  40,  54,  below,  as  to  the  protection  given  to 
mortgagees. 

Before  this  Act  came  into  operation,  a  tenant  for  life 
under  a  settlement  had  no  power  to  mortgage  any  land 
comprised  therein  for  any  greater  estate  or  interest  than 
his  own,  except  by  virtue  of  an  express  power  inserted 
in  the  settlement.  It  was  previously  the  practice  to 
give  any  express  powers  of  mortgaging  contained  in  a 
settlement  to  the  trustees  (e). 


Undivided  Share. 

Goncuirenoe  19.  Where  the  settled  land  comprises  an  undivided  share  in 
in  exercise  of  land,  or,  under  the  settlement,  the  settled  land  has  come  to  be 
powers  as  to     held  in  undivided  shares,  the  tenant  for  life  of  an  undivided 

{e)  See  Dav.  Prec.  Conv.  Vol.  III.  1022,  3rd  ed. 


The  previous 
law. 
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ehare  may  join  or  concur,  in  any  manner  and  to  any  extent  undivided 
necessary  or  proper  for  any  purpose  of  this  Act,  with  any  per-  share, 
son  entitled  to  or  having  power  or  right  of  disposition  of  or 
over  another  nndiyided  share. 

See  seot.  2,  ante^  pp.  291,  293,  as  to  the  meaning  of  Meaning  of 
the  terms  the  settM  land,  land,  the  settkmenty  tenant  far  *®™^' 
life  in  the  above  section. 

Conveyance, 

20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mortg[age,  or  Completion  of 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  sale,  lease, 
exchange  or  on  partition,  leased,  mortgaged,  or  charged,  or  in-  &o.  by  con- 
tended so  to  be,  including  copyhold  or  customary  or  leasehold  veyanoe. 
land  vested  in  trustees,  or  as  regards  easements  or  other  rights 
or  privileges  sold,  or  leased,  or  intended  so  to  be,  convey  or 
create  the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  uses  and 
in  the  manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and  in 
whicn  it  is  expressed  or  intended  to  operate  and  can  operate 
imder  this  Act,  is  effectual  to  pass  the  land  conveyed,  or  the 
easements,  rights,  or  privileges  created,  discharged  from  aU  the 
Umitations,  powers,  and  provisions  of  the  settlement,  and  from 
all  estates,  mterests,  ana  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of — 
(i.)  All  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 
(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as 
have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed ;  and 
(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise,  and 
all  grants  of  easements,  rights  of  common,  or  other 
rights  or  privileges  granted  or  made  for  value  in  money 
or  money  s  worm,  or  agreed  so  to  be,  before  the  date  of 
the  deed,  by  the  tenant  for  life,  or  by  any  of  his  pre- 
decessors in  title  (/),  or  by  any  trustees  for  him  or 
them,  imder  the  settlement,  or  under  any  statutory 
{>ower,  or  being  otherwise  binding  on  the  successors  in 
title  (/)  of  the  tenant  for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court  rolls 
of  the  manor,  and  the  steward  is  hereby  required  on  production 
to  him  of  the  deed  to  make  the  proper  entry ;  and  on  that  pro- 
duction, and  on  payment  of  customary  &ies,  fees,  and  other 
dues  or  payments,  any  person   whose  title   under  the  deed 
requires  to  be  perfected  by  admittance  shall  be  admitted  accord- 
ingly ;  but  if  me  steward  so  requires,  there  shall  also  be  pro- 
duced to  him  so  much  of  the  settlement  as  may  be  necessary  to 

(/)  See  ante,  p.  311. 
W.C.  Y 
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with  Borfaoe  of  all  or  any  of  the  mines  and  minerals  therein,  or  of  any  mines 
and  mineralff,  and  minerals,  and  in  any  such  case  with  or  without  a  grant  or 
with  or  with-  reservation  of  powers  of  working,  wayleaves  or  rights  of  way, 
out  way-  rights  of  water  and  drainage,  and  other  jwwers,  easements, 

rights,  and  privileges  for  or  incident  to  or  connected  with  mining 

purposes,  in  relation  to  the  settled  land,  or  any  part  thereof,  or 

any  other  land. 
(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 

consideration  of  the  reservation  of  an  undivided  share  in  mines 

or  minerals. 


leaves,  &o. 


Meaning  of 
terms. 


Mort^fagefor 
equahty 
mon^,  fto. 


Meaning  of 
terms. 


Theprerions 
law. 


See  sect.  2,  antej  pp.  291,  293,  294,  as  to  the  meaning 
of  the  terms  mining  kase^  landf  mines  and  minerab, 
mining  purposeSf  the  settkd  land  in  the  above  section. 

Mortgage, 

18.  Where  money  is  required  for  enfranchisement,  or  for 
equality  of  exchange  or  partition,  the  tenant  for  life  may  raise 
tiiie  same  on  mortgage  of  the  settled  land,  or  of  any  part  thereof, 
by  conveyance  of  the  fee  simple,  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land^,  or  otherwise,  and  the  money  raised  shall  be 
capital  money  arising  under  this  Act. 

See  sect.  2,  ante^  pp.  291, 292,  as  to  the  meaning  of  the 
tenns  tenant  for  life^  the  settled  landy  the  settlement^  capital 
money  arising  under  this  Act  in  the  above  section. 

See  sects.  21, 22,  below,^as  to  the  application  of  capital 
money  arising  imder  this  Act. 

See  sects.  40,  54,  below,  as  to  the  protection  given  to 
mortgagees. 

Before  this  Act  came  into  operation,  a  tenant  for  life 
under  a  settlement  had  no  power  to  mortgage  any  land 
comprised  therein  for  any  greater  estate  or  interest  than 
his  own,  except  by  virtue  of  an  express  power  inserted 
in  the  settlement.  It  was  previously  the  practice  to 
give  any  express  powers  of  mortgaging  contained  in  a 
settlement  to  the  trustees  {e). 


Undivided  Share, 

Concnirence  19.  Where  the  settled  land  comprises  an  undivided  share  in 
in  exerdse  of  land,  or,  under  the  settlement,  the  settled  land  has  come  to  be 
powers  as  to     held  in  undivided  shares,  the  tenant  for  life  of  an  undivided 


(e)  See  Dav.  Free.  Conv.  Vol.  HI.  1022,  3rd  ed. 
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share  may  join  or  concur,  in  any  manner  and  to  any  extent  undivided 
necessary  or  proper  for  any  purpose  of  this  Act,  with  any  per-  share, 
son  entitled  to  or  having  power  or  right  of  disposition  of  or 
over  another  undivided  share. 

See  sect.  2,  ante^  pp.  29 1,  293,  as  to  the  meaning  of  Keaningof 
the  terms  the  settkd  land,  landj  the  settkment^  tenant  far  *®™"' 
life  in  the  above  section. 

\« 

Conveyance, 

20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mortgjage,  or  Completion  of 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  sale,  lease, 
exciuange  or  on  partition,  leased,  mortgaged,  or  charged,  or  in-  &c.  by  con- 
tended so  to  be,  including  copyhold  or  customary  or  leasehold  veyance. 
land  vested  in  trustees,  or  as  regards  easements  or  other  rights 
or  privileges  sold,  or  leased,  or  intended  so  to  be,  convey  or 
create  the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  uses  and 
in  the  manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgaso,  or  charge. 

(2.)  Such  a  deed,  to  tne  extent  and  in  the  manner  to  and  in 
which  it  is  expressed  or  intended  to  operate  and  can  operate 
under  this  Act,  is  effectual  to  pass  the  land  conveyed,  or  the 
easements,  rights,  or  privileges  created,  discharged  from  all  the 
limitations,  powers,  and  provisions  of  the  setUement,  and  from 
all  estates,  mterests,  and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of — 
(i.)  All  estates,  interests,  and  charges  having  priority  to  the 

settiement;  and 
(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as 
have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed ;  and 
(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise,  and 
all  grants  of  easements,  rights  of  common,  or  other 
rights  or  privileges  granted  or  made  for  value  in  money 
or  money  s  worth,  or  agreed  so  to  be,  before  the  date  of 
the  deed,  by  the  tenant  for  life,  or  by  any  of  his  pre- 
decessors in  title  (/),  or  by  any  trustees  for  him  or 
them,  under  the  settlement,  or  under  any  statutory 
I>ower,  or  being  otherwise  binding  on  the  successors  in 
title  (/)  of  the  tenant  for  life. 
(3.)  In  case  of  a  deed   relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court  rolls 
of  the  manor,  and  the  steward  is  hereby  required  on  production 
to  him  of  the  deed  to  make  the  proper  entry ;  and  on  that  pro- 
duction, and  on  payment  of  customary  mies,  fees,  and  other 
dues  or  pavments,  any  person   whose  title   under  the  deed 
requires  to  be  perfected  by  admittance  shall  be  admitted  accord- 
ingly ;  but  if  the  steward  so  requires,  there  shall  also  be  pro- 
duced to  him  60  much  of  the  settlement  as  may  be  necessary  to 

(/)  See  antfy  p.  311. 
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ehew  the  title  of  the  person  executing  the  deed ;  and  the  same 
may,  if  the  st<)ward  thmks  fit,  be  also  entered  on  the  court  rolls. 

Meaning  of  See  seot.  2,  ante^  pp.  291,  293, 294,  as  to  the  meaning 
of  the  tenns  tmant  for  life,  landj  the  settlement^  manor^ 
steward^  fine  in  the  ahove  section. 

~lMfc»t  of  The  above  section  gives  to  the  tenant  for  life  apoicer 

to  convey  the  legal  estate  in  the  land  comprised  in  the 
settlement,  which  is  similar  in  effect  to  a  power  at 
common  law,  such  as  a  power  to  sell  and  convey  land 
given  by  will  to  a  man's  executors  to  whom  no  estate 
in  the  land  is  devised  (g).  The  statutory  power  thus 
conferred  differs  in  its  operation  from  a  power  of  appoint- 
ment taking  effect  by  means  of  the  Statute  of  Uses  (A). 
The  latter  is  a  power  to  appoint  the  me  of  land  to  some 
person ;  who,  when  the  appointment  is  made,  takes  the 
legal  estate  by  virtue  of  the  Statute  of  Uses  (i).  And 
it  wiU  be  remembered  that,  if  under  such  a  power  an 
appointment  be  made  to  A.  to  the  use  of  B.,  the  use  to 
B.  cannot  be  executed^  or  turned  into  a  legal  estate  by 
the  statute  (j) ;  also,  that  an  easement  or  similar  incor- 
poreal hereditament,  could  not  be  created  imder  such  a 
power  (k).  But  the  person,  to  whom  a  conveyance  is 
made  by  a  tenant  for  life  under  the  above  section,  takes 
the  legal  estate  limited  to  him  by  the  force  of  this  Act, 
and  not  by  virtue  of  the  Statute  of  Uses.  It  appears 
therefore  that  a  legal  easement,  or  other  incorporeal 
hereditament,  can  be  effectually  created  by  a  tenant  for 
life  imder  the  above  section  ;  and  that,  if  a  tenant  for 
life  should  by  virtue  of  his  statutory  power  convey 
settled  land  to  one  person  to  the  use  of  another,  he  that 
hath  the  use  will  take  the  legal  estate  by  means  of  the 
Statute  of  Uses  (/). 

iff)  See   Sugd.   Pow.   46,   60,  Williams  on  Settlements,  36—39. 

126 ;  Wms.  R.T.  326 andnote(r),  (J)  Wms.  R.  P.  310. 

328.  (k)  Ante,  p.  240. 

(h)  Stat.  27  Hen.  VHI.  c.  10.  {/)  Stat.  27  Hen.  VHI.  c.  10  ; 

(0  Wms.    R.    P.    310,    3\9  ;  Wms.  R.  P.  1C3. 
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It  will  be  observed  that  the  power  given  by  the  Extent  of 
above  section  cannot  be  exercised  so  as  to  defeat  any  ^^ctf2or 
interest  prior  to  the  settlement,  or   amj  other   estate^ 
interest  ar  charge  conveyed  or  created  for  securing  money 
actiMlly  raised  at  the  date  of  the  deed,  by  which  the 
power  is  exercised.    It  is  clear  that  any  conveyance 
made  by  a  tenant  for  life  under  the  above  section  is  sub- 
ject to  all    existing  incumbrances,  which  satisfy  the  Incumbrances 
above  definition,  created  under  the  settlement  either  by  thTsettle^  ^ 
virtue  of  some  interest  or  power  having  priority  to  the  vi^t, 
estate  of  the  tenant  for  life,  or  by  the  tenant  for  life 
himself  in  right  of  his  estate  or  of  any  power  annexed 
thereto  by  law.     Suppose  however  that  land  be  limited  Incumbrances 

created  bv 

to  a  tenant  for  life  with  remainder  to  another  in  fee  remainder- 
simple,  and  that  the  remainderman  mortgage  his  'a^- 
interest,  would  not  such  a  mortgage  be  an  estate  con- 
veyed for  securing  money  actually  raised  ?  And  if  so, 
would  not  a  subsequent  conveyance  of  the  land  by  the 
tenant  for  life  under  the  above  section  be  subject  to  the 
mortgage  in  question  by  the  terms  of  sub-sect.  2  P  It 
has  been  held  that,  if  an  estate  in  land  in  remainder 
expectant  upon  the  determination  of  a  life  estate  be 
sold  or  settled  for  valuable  consideration,  the  tenant  for 
life  may  nevertheless  exercise  the  power  of  sale  con- 
ferred by  this  Act  so  as  to  defeat  the  title  of  the  persons 
claiming  under  the  sale  or  settlement  by  the  remainder- 
man {m).  No  reference  appears  to  have  been  made  to 
the  above  section  in  the  judgment  of  the  Court  upon  the 
occasion  of  this  decision.  It  is  thought  however  that 
the  conveyance  by  a  remainderman  of  his  estate  upon  a 
sale  or  settlement  would  not  be  considered  the  conveyance 
of  an  estate /or  securing  money  actually  raised.  The  words 
italicized  seem  to  point  to  transactions  of  mortgage  or 
charge  only.  But,  whatever  the  exact  interpretation  of 
these  words  may  be,  by  the  terms  of  the  above  section, 

[m)  Wlteehcright  v.  Walker,  23  Ch.  T>.  752,  759,  760. 

y2 
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a  conveyance  of  the  settled  land  by  the  tenant  for  life 
is  subject  to  and  does  not  pass  any  estate,  interest  or 
charge  created  for  securing  money  actually  raised.  And 
there  does  not  appear  to  be  anything  in  the  above  or 
any  other  section  of  this  Act  to  enable  a  tenant  for  life 
to  convey  the  settled  land  discharged  from  any  estate, 
interest  or  charge  created  by  a  remainderman  for  securing 
money  which  has  been  already  actually  raised. 

Sale  of  settled  When  a  Sale  of  settled  land  is  made  by  a  tenant  for 
charged'from  ^^®  nnder  this  Act,  the  land  may  be  conveyed  to  the 
incmn-  purchaser  discharged  from  all  incumbrances  (n)  by  the 

aid  of  an  order  of  the  Court  made  imder  sect.  6  of  the 
Conveyancing  and  Law  of  Property  Act  1881  (o).  This 
seems  to  be  the  only  way  in  which  settled  land,  sold  by 
a  tenant  for  life  under  this  Act,  can  be  conveyed  to  the 
purchaser  discharged  from  any  estate,  interest  or  charge 
conveyed  or  created  for  securing  money  actually  raised. 

«*  Money  ao-  It  Will  be  observed  that  the  estates,  &c.,  which  a 
at  the  date  of  tenant  for  life  has  no  power  to  convey,  must  be  estates, 
the  deed."  &o.,  created  for  securing  money  actually  raised  at  the 
date  of  the  deed  of  conveyance.  Under  the  above  section 
therefore,  a  tenant  for  life  cannot  convey  the  settled 
land  to  a  purchaser,  discharged  from  any  interest 
created  for  securing  money  actually  raised  after  the  con- 
tract for  sale,  but  before  the  execution  of  the  deed  of 
conveyance.  Thus  every  purchaser  of  land  from  a 
tenant  for  life  imder  this  Act  is  liable  to  be  prejudiced 
by  a  mortgage  made  by  a  remainderman  to  secure 
money  actually  raised  before  the  date  of  the  completion 
of  the  purchase  by  conveyance. 

Sale  by  mort-  Suppose  that  land  be  limited  to  one  for  life,  with 
remaLdOT.  remainder  to  another  in  fee  simple,  and  that  the  re- 
man, mainderman  has  created  a  mortgage  upon  his  estate 

(n)  See  sect.  2  (yii.)  of  the  Con-      Act,  1881,  anUy  p.  28. 
yeyancing  and  Law  of  Property  (o)  Ante,  p.  68. 
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with  a  power  of  sale,  and  the  mortgagee  has  sold  the 
estate  in  remainder  in  exercise  of  the  power.  Can  the 
tenant  for  life  now  sell  and  convey  the  estate  in  re- 
mainder under  this  Act  P  It  might  be  contended  that 
the  estates  of  the  tenant  for  life  and  of  the  purchaser 
from  the  mortgagee  form  one  "  settlement,"  according 
to  the  definition  contciined  in  this  Act  (p),  and  that  the 
above  section  enables  the  tenant  for  life  to  convey  the 
settled  land  discharged  from  the  limitations  of  "the 
settlement."  On  the  other  hand  the  mortgage  with 
power  of  sale  made  by  the  remainderman  was  un- 
doubtedly an  estate  and  interest  created  for  securing 
money  actually  raised,  and  the  purchaser  from  the 
mortgagee  would  thus  claim  as  the  assignee  of  an  estate, 
which  the  tenant  for  life  has  no  power  to  convey.  An 
intending  purchaser  of  the  settled  land  from  a  tenant 
for  life  under  the  circumstances  supposed  certainly  could 
not  be  advised  to  take  the  title.  And,  under  those 
circumstances,  it  is  not  easy  to  see  how  the  settled  land 
could  be  held  to  be  "  land  subject  to  an  incumbrance  " 
within  the  meaning  of  sect.  5  of  the  Conveyancing  and 
Law  of  Property  Act  1881  (^),  so  as  to  enable  the  diffi- 
culty of  conveyance  to  be  remedied  by  an  order  of  the 
Court^made  imder  that  section.  Perhaps  some  adven- 
turous remainderman  may  feel  emboldened  to  put  to 
the  test  the  question,  how  far  a  mortgage  by  a  remain- 
derman and  a  sale  by  the  mortgagee  can  prevent  the 
exercise  by  the  tenant  for  life  of  the  powers  conferred 
by  this  Act. 

VI.— Investment  ob  other  Application  op  Capital  Teust 

Money. 

21.  Capital  money  arising  under  tins  Act,  subject  to  payment  Capital  money 
of  claims  properly  payable  thereout,  and  to  application  thereof  pnder  Act ; 
for  any  special  authorized  object  for  which  the  same  was  raised,  Jjiv^tmont, 
shall,  when  received,  be  invested  or  otherwise  applied  wholly  in  T^^^  Court. 

(p)  Sect.  2,  sub-sect.  1,  ante^  {q)  Ante,  p.  58. 

p.  291. 
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ono,  or  partly  in  one  or  partly  in  another  or  others,  of  the 
following  modes  (namely) : 

(i.)  In  investment  on  Goyemment  securities,  or  on  other 
securities  on  which  the  trustees  of  the  settlement  are 
by  the  settlement  or  by  law  (r)  authorized  to  inyest 
trust  money  of  the  settlement,  or  on  the  security  of 
the  bonds,  mortgages,  or  debentures,  or  in  the  purchase 
of  the  debenture  stock,  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special  Act 
of  Parliament,  and  haying  for  ten  years  next  before 
the  date  of  inyestment  paid  a  diyidend  on  its  ordinary 
stock  or  shares,  with  power  to  yary  the  inyestment 
into  or  for  any  other  such  securities : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,  or  other 
the  whole  estate  the  subject  of  the  settlement,  or  of' 
land-tax,  rentcharge  in  lieu  of  tithe,  Crown  rent, 
chief  rent,  or  quit  rent,  charged  on  or  payable  out  of 
the  settled  land : 

(ill.)  In  payment  for  any  improyement  authorized  by  this 
Act  («) : 

(iy.)  In  payment  for  equality  of  exchange  or  partition  of 
settled  land : 

(y.)  In  purchase  of  the  seignoiy  of  any  part  of  the  settled 
land,  being  freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  land,  being  copyhold 
or  customary  land : 

(yi.)  In  purchase  of  the  reyersion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for 
years,  or  life,  or  3'ears  determmable  on  life : 

(yii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty 
years  or  more  unexpired  at  the  time  of  purchase,  sub- 
ject or  not  to  any  exception  or  reseryation  of  or  in 
respect  of  mines  or  mmerals  therein,  or  of  or  in 
respect  of  rights  or  powers  relatiye  to  the  working  of 
mines  or  minerals  therein,  or  in  other  land : 

(yiii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  conyenient  to  he 
held  or  worked  with  the  settled  land,  or  of  any  ease- 
ment, right,  or  privilege  conyenient  to  be  held  with 
the  settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled 
or  empowered  to  giye  an  absolute  discharge : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  inci- 
dental to  the  exercise  of  any  of  the  nowers,  or  the 
execution  of  any  of  the  proyisions,  of  tnis  Act: 

(xi.)  In  any  other  mode  in  which  money  produced  by  the 
exercise  of  a  power  of  sale  in  tiie  settlement  is  appli- 
cable thereunaer. 

Meaning  of         See  sect.  2,  ante^  pp.  292—294,  as  to  the  meaning  of 

terms. 

(r)  See  ante,  pp.  206—209,  as  to      are  authorized  to  inyest  by  law. 
the  securities  on  which  trustees  («)  See  sect.  25,  below. 
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the  terms  capital  money  arising  under  this  Actj  securities^ 
the  trustees  of  the  settlement j  the  settlement^  the  settled  landj 
mines  and  mineralSy  mining  purposes  in  the  above  section. 

Under  the  above  section  (ix.)  money  in  Court,  appli-  Payment  to 
cable  as  capital  money  arising  under  this  Act,  may 
be  paid  out  to  the  trustees  of  the  settlement  for  the 
purposes  of  this  Act,  as  being  persons  entitled  to  give 
an  absolute  discharge  (t). 

22, — (1.)  Capital  money  arising  under  this  Act  shall,  in  Regulations 
order  to  its  being  invested  or  applied  as  aforesaid,  be  paid  respecting 
either  to  the  trustees  of  the  settlement  or  into  Court,  at  the  inveetment, 
option  of  the  tenant  for  life,  and  shall  be  invested  or  applied  devolution, 
by  the  trustees,  or  under  the  direction  of  the  Court,  as  the  case  *^d  income  of 
may  be,  accordingly.  securities,  &o. 

(2.)  The  investment  or  other  application  by  the  trustees  shall 
be  made  according  to  the  direction  of  the  tenant  for  life,  and  in 
default  thereof,  according  to  the  discretion  of  the  trustees,  but 
in  the  last-mentioned  case  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the  investment 
or  other  application  by  the  trustees  of  trust  money  of  the  settle- 
ment ;  and  any  investment  shall  be  in  the  names  or  under  the 
control  of  the  trustees. 

(3.)  The  investment  or  other  application  under  the  direction  of 
the  Court  shall  be  made  on  the  application  of  the  tenant  for  life, 
or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  "his  consent. 

(5.)  Capital  money  arising  under  this  Act  while  remaining 
unmvested  or  unapplied,  and  securities  on  which  an  investment 
of  any  such  capital  money  is  made,  shall,  for  all  purposes  of  dis- 
position, transmission,  and  devolution,  be  considered  as  land, 
and  the  same  shall  be  held  for  and  go  to  the  same  persons  suc- 
cessively, in  the  same  manner  and  for  and  on  the  same  estates, 
interests,  and  trusts,  as  the  land  wherefrom  the  money  arises 
would,  if  not  disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

(6.)  The  income  of  those  securities  shall  be  paid  or  applied  as 
the  income  of  that  land,  if  not  disposed  of,  would  have  been 
pavable  or  applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which 
shall  be  capital  money  arising  under  this  Act. 

See  sect.  2,  ante,  pp.  291 — 294,  as  to  the  meaning  of  Meaning  of 
the  terms  capital  money  arising  under  this  Act,  the  trustees  *®™^' 
of  the  settlement,  tenant  for  life,  the  Court,  the  settlement^ 
securities,  land,  income  in  the  above  section. 

(0  Ite  Dtde  of  RuthndU  Settlement,  W.  K.  1883,  p.  140. 
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Investment 
in  land  in 
England. 

Meaning  of 
terms. 


23.  Capital  money  arising  under  tliis  Act  from  settled  land  in 
England  (u)  shall  not  be  applied  in  the  purchase  of  land  out  of 
England,  unless  the  settlement  expressly  authorizes  the  same. 

See  sect.  2,  ante^  pp.  291 — 293,  as  to  the  meaning  of 
the  terms  capital  money  arising  under  this  Act,  aettkd 
landj  landf  the  settlement  in  the  above  section. 


Settlement  of  24.— (1.)  Land  acquired  b^  purchase  or  in  exchimge,  or  on 
land  pur-  partition,  shall  be  made  subject  to  the  settlement  in  manner 
chased,  taken  directed  in  this  section. 

in  exchange,  (2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts, 
^^'  and  subject  to  the  powers  and  proyisions  which,  under  the  settle- 

ment, or  by  reason  of  the  exercise  of  any  power  of  charging 
therein  contained,  are  subsisting  with  respect  to  the  settled 
land,  or  as  near  thereto  as  circumstances  permit,  but  not  so  as 
to  increase  or  multiply  charges  or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  Tested  in  the  trustees  of  the  settlement  on  trusts  and 
subject  to  powers  and  proyisions  corresponding,  as  nearly  as 
the  law  ana  circumstances  permit,  with  the  uses,  trusts,  powers, 
and  proyisions  to  on  and  subject  to  which  freehold  land  is  to  be 
conyeyed  as  aforesaid;  so  neyertheless  that  the  beneficial  in- 
terest in  land  held  by  lease  for  years  shall  not  yest  absolutely 
in  a  person  who  is  by  the  settlement  made  by  purchase  tenant  in 
tail,  or  in  tail  male,  or  in  tail  female,  and  who  dies  under  the  age 
of  twenty-one  years,  but  shall,  on  the  death  of  that  person  under 
that  age,  go  as  freehold  land  conyeyed  as  aforesaid  would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  charge  in  respect  of  money  actually  raised,  and 
remainmg  unpaid,  from  which  the  settled  land,  or  any  part 
thereof,  or  any  imdiyided  share  therein,  has  theretofore  been 
released  on  the  occasion  and  in  order  to  the  completion  of  a  sale, 
exchange,  or  partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled 
land,  then  the  land  acquired  shall  not  be  subjected  thereto, 
unless  the  land  is  acquired  either  by  purchase  with  money 
arising  from  sale  of  land  which  was  pefore  the  sale  subject  to 
the  charge,  or  by  an  exchange  or  partition  of  land  which,  or  an 
imdiyided  share  wherein,  was  before  the  exchange  or  partition 
subject  to  the  charge. 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the  direc* 
tion  of  the  tenant  for  life,  so  conyeys  the  land  as  to  subject  it  to 
any  charge,  is  not  concerned  to  inquire  whether  or  not  it  is 
proper  that  the  land  should  be  subjected  to  the  charge. 

(7.)  The  proyisions  of  this  section  referring  to  &id  extend 
and  appljr  as  far  as  may  be,  to  mines  and  minerals,  and  to  ease- 
ments, rights  and  priyileges  oyer  and  in  relation  to  land. 


Meaning  of 
terms. 


See  sect.  2y  ante,  pp.  291 — 294,  as  to  the  meaning  of 
the  terms  land^  the  settlement,  the  settled  land,  the  trustees 

(«}  See  ante,  p.  299. 
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of  the  settlements  tenant  for  life^  mines  and  minerah  in 
the  above  section. 

The  provisions  of  sub-sects.  2,  3  of  the  above  section  Sub-sects.  2, 
are  similar  to  those  of  the  clauses,  which  it  was  pre- 
viously  usual  to  insert  in  settlements,  in  order  to  effect 
the  same  objects  {x). 

With  regard  to  sub-sects.  4,  5  of  the  above  section,  it  Sub-sects.  4, 
will  be  remembered  (y)  that  settled  land,  subject  to  a 
charge  created  in  respect  of  money  actually  raised,  can 
only  be  released  therefrom  by  the  act  of  the  incum- 
brancer, or  by  an  order  of  the  Court  made  under 
sect.  5  of  the  Conveyancing  and  Law  of  Property  Act 
1881  (z). 

Vn. — Impeovements. 

Tmprovementa  vnth  Capital  Trust  Money. 

25.  Improvemonts  authorized  by  this  Act  are  the  making  or  Description 
execution  on,  or  in  connexion  with,  and  for  the  benefit  of  settled  of  improTe- 
land,  of  any  of  the  following  works,  or  of  any  works  for  any  of  ments  autho- 
the  following  purposes,  and  any  operation  incident  to  or  neces-  n^ed  by  Act. 
sary  or  proper  in  the  execution  of  any  of  those  works,  or  neces- 
sary or  proper  for  carrying  into  effect  any  of  those  purposes,  or 
for  securing  the  fuU  benent  of  any  of  tnose  works  or  purposes 
(namely) : 

(i.)  brainage,    including    the    straightening,   widening,    or 

deepening  of  drains,  streams,  and  watercourses : 
Jii.)  Irrigation ;  warping : 
[iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution 

of  sewage  as  manure : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water : 
'v.)  Groynes ;  sea  walls ;  defences  against  water : 
vi.)  Inclosing;  straightening  of  fences;  re-division  of  fields: 
;vii.)  Eeclamation;  dry  warping: 
[viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages 

or  towns: 
fix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labourers,  farm-servants,  and  artisans,  em- 
ployed on  the  settled  land  or  not : 
(xi.)  lurmhouses,  offices,  and  out-buildings,  and  other  build- 
ings for  farm  purposes : 


I 


(z)  See  Dav.  Prec.  Conv.  Vol.  (y)  See  sect.  20  and  notes,  ant^, 

111.  1020, 1021,  3rd  ed. ;  Williams      pp.  321—326 ;  sect.  6,  ante,  p.  299. 
on  Settlements,  321,  322.  (e)  AnU,  p.  68. 
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(xii.)  Saw-mills,  scutch-inills,  and  other  mills,  water- wheels, 
engine-houses,  and  kilns,  which  will  increase  the  valuo 
of  the  settled  land  for  agricultural  purposes  or  as  wood- 
land or  otherwise : 

(ziii.)  Beseryoirs,  tanks,  conduits,  watercourses,  pipes,  wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works  and 
machinery  for  supply  and  distribution  of  water  for 
agricultural,  manufacturing,  or  other  purposes^  or  for 
domestic  or  other  consumption : 

fxiv.)  Tramwaj^s;  railways;  canals;  docks: 

(xy.)  Jetties,  ^iers,  and  landing  places  on  riyers,  lakes,  the 
sea,  or  tidal  waters,  for  facilitating  transport  of  persons 
and  of  agricultural  stock  and  produce,  and  of  manure 
and  other  things  required  for  agricultural  purjjoses, 
and  of  minerals,  and  of  things  required  for  mining 
purposes : 

Txyi.)  Markets  and  market-places: 

(xyii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open 
spaces  for  the  use,  gratuitously  or  on  payment,  of  the 
public  or  of  indiyiduals,  or  for  dedication  to  the  public, 
the  same  being  necessary  or  proper  in  connexion  with 
the  conyersion  of  land  into  buil£ng  land  (a) : 

(xyiii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing, 
paying,  brick-making,  tile-makmg,  and  ouier  works 
necessary  or  proper  in  connexion  with  any  of  the 
objects  aforesaid: 

(xix.)  Tnal  pits  for  mines,  and  other  preliminary  works 
necessary  or  proper  in  connexion  with  deyelopment  of 
mines : 

(xx.)  Beconstruction,  enlargement,  or  improyement  of  any  of 
those  works. 

See  sect.  2,  ante^  p.  291,  as  to  the  meaning  of  tlie 
tenn  settled  land  in  the  above  section, 

Approyalby  ^^* — (^0  ^^^^  ^^  tenant  for  life  is  desirous  that  capital 
Land  Com-  money  arising  imder  this  Act  shall  be  applied  in  or  towards 
missioners  of  payment  for  an  improyement  authorized  by  this  Act  (6),  he  may 
scheme  for  submit  for  approyal  to  the  trustees  of  the  settlement,  or  to  the 
improyement  Court,  as  the  case  ma^  require,  a  scheme  for  the  execution  of 
and  payment  the  improvement,  showing  the  proposed  expenditure  thereon, 
thereon.  (2.)  Where  the  capital  money  to  be  expended  is  in  the  hands 

of  trustees,  then,  after  a  scheme  is  approved  by  them,  the 
trustees  may  apply  that  money  in  or  towards  payment  for  the 
whole  or  part  of  any  work  or  operation  comprised  in  the  improye- 
ment, on — 
(i.)  A  certificate  of  the  Land  Commissioners'  certifying  that 
the  work  or  operation,  or  some  specified  part  thereof, 
has  been  properly  executed,  and  what  amount  is  pro- 
perly payable  by  the  trustees  in  respect  thereof,  wnich 
certificate  shall  be  conclusiye  in  favour  of  the  trustees 

(a)  See  sect.  16,  ante,  p.  318.  {b)  See  scot.  25,  above. 
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as  an  autliority  and  discliarge  for  any  payment  made 

by  them  in  pursuance  thereof;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able  practical 

surveyor  nominated  by  the  trustees  and  approved  by 

the  Commissioners,  or  by  the  Court,  which  certificate 

shall  be  conclusive  as  aforesaid ;  or  on 
(iii.)  An  order  of  the   Court  directing  or  authorizing  the 

trustees  to  so  apply  a  specified  portion  of  the  capital 

money. 
(3.)  Where  the  captal  money  to  be  expended  is  in  Court, 
then,  after  a  scheme  is  approved  by  the  Court,  the  Court  may, 
if  it  thinks  fit,  on  a  report  or  certincate  of  the  Commissioners, 
or  of  a  competent  engineer  or  able  practical  surveyor,  approved 
by  the  Court,  or  on  such  other  evidence  as  the  Court  thinks 
sufficient,  make  such  order  and  give  such  directions  as  it  thinks 
fit  for  the  application  of  that  money,  or  any  part  thereof,  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  m  the  improvement. 

See  sect.  2,  antCj  pp.  291, 292, 294,  as  to  the  meaning  Meaning  of 
of  the  terms  tenant  for  life^  capital  money  arising  under  *®™^' 
this  Act,  the  trustees  of  the  settkmenty  the  Court,  the  Land 
Commissioners  in  the  abore  section. 

It  will  be  observed  that  a  tenant  for  life  now  (c)  has  Sale  to  raise 
power  to  sell  part  of  the  settled  land  (d)  and  have  the  ^IJJ^em^te^' 
proceeds  of  sale  (e)  applied  in  payment  for  any  improve- 
ment authorized  by  this  Act  (/)  upon  the  fulfilment  of 
the  conditions  required  by  the  above  section. 

27.  The  tenant  for  life  may  join  or  concur  with  any  other  Concmxence 
person  interested  in  executing  any  improvement  authorized  by  in  improve- 
this  Act(g)y  or  in  contributing  to  the  costs  thereof.  ments. 

See  sect.  2,  ante,  pp.  291,  294,  as  to  the  meaning  of  Meaning  of 
the  terms  tenant  for  life,  person  in  the  above  section.         terms. 

28. — (1.)  The  tenant  for  life,  and  each  of  his  successors  in  Obligation  on 
title  (h)  having,  under  the  settlement,  a  limited  estate  or  interest  tenant  for  life 
only  in  the  settled  land,  shall,  during  such  period,  if  any,  as  the  and  Buccessors 
Land  Commissioners  by  certificate  in  any  case  prescribed,  main-  to  maintain, 
tain  and  repair,  at  his  own  expense,  every  improvement  exe-  uisure,  &o. 
cuted  imder  the  foregoing  provisions  of  this  Act,  and  where  a 
building  or  work  in  its  nature  insurable  against  damage  by  fire 

(c)  See  Wms.  B.  P.  31—34,  as  p.  295. 

to  the  powers previoufil^  possessed  {e)  Ante,  pp.  297,  298. 

by  a  tenant  for  life  with  reg^ard  (/)  Sect.  21  (iii.),  ant€i  p.  326. 

to  the  improvement  of  his  land.  (^)  See  sect.  25,  ante^  p.  329. 

(eC)  Sect.  3,  sub-sect.  1,  ant4^  (h)  Qeeante^'p,  311. 
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is  comprised  in  the  improvement,  shall  insure  and  keep  insured 
the  same,  at  his  own  expense,  in  such  amount,  if  any,  as  the 
Commissioners  by  certificate  in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
shall  not  cut  down  or  knowingly  permit  to  be  cut  down,  except 
in  proper  thinning,  any  trees  planted  as  an  improvement  under 
the  fore^ing  provisions  of  this  Act. 

(3.)  &e  tenant  for  life,  and  each  of  his  successors  as  afore- 
said, shall  from  time  to  time,  if  required  by  the  Commissioners, 
on  or  without  the  suggestion  of  any  person  having,  under  the 
settlement,  any  estate  or  interest  in  the  settled  land  in  possession, 
remainder,  or  otherwise,  report  to  the  Commissioners  the  state  of 
every  improvement  executed  under  this  Act,  and  the  fact  and 
particulars  of  fire  itisurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made  by 
them  under  this  section,  in  such  manner  or  to  such  extent 
as  circumstences  appear  te  them  te  require,  but  not  so  as  to 
increase  the  liabilities  of  the  tenant  for  life,  or  any  of  his  suc- 
cessors as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  afore- 
said, fails  in  any  respect  to  comply  with  the  requisitions  of  this 
section,  or  does  any  act  in  contravention  thereof,  any  person 
having,  under  the  settlement,  any  estate  or  interest  m  the 
settled  land  in  possession,  remainder,  or  reversion,  shall  have  a 
right  of  action,  in  respect  of  that  default  or  act,  against 
the  tenant  for  life;  and  the  estate  of  the  tenant  for  life, 
after  his  death,  shall  be  liable  to  make  good  to  the  persons 
entitled  under  the  settlement  any  damages  occasioned  oy  that 
default  or  act. 

See  sect.  2,  ante^  pp.  291,  294,  as  to  the  meamng  of 
the  terms  tenant  for  life^  the  settlements  the  settled  land^ 
the  Land  Commissioners^  person  in  the  above  section. 

Execution  and  Repair  of  Improvements. 

Protection  as  ^9*  The  tenant  for  life,  and  each  of  his  successors  in  title  (t) 
regards  waste  having,  under  the  settlement,  a  limited  estate  or  interest  only  in 
in  execution  the  settled  land,  and  all  persons  employed  by  or  under  contract 
with  the  tenant  for  life,  or  any  sucn  successor,  may  from  time 
to  time  enter  on  the  settled  land,  and,  without  impeachment  of 
waste  by  any  remainderman  or  reversioner,  thereon  execute  any 
improvement  authorized  by  this  Act,  or  inspect,  main  tain,  and 
repair  the  same,  and,  for  the  purposes  thereof,  on  the  settled 
land,  do,  make,  and  use  all  acts,  works,  and  conveniences  proper 
for  the  execution,  maintenance,  repair,  and  use  thereof,  and  get 
and  work  freestone,  limestone,  clay,  sand,  and  other  substances, 
and  make  tramwaj^s  and  other  ways,  and  bum  and  make  bricks, 
idles,  and  other  things,  and  cut  down  and  use  timber  and  other 
trees  not  planted  or  left  standing  for  shelter  or  ornament. 


lifeanizig  of 
terms. 


and  repair 
of  improve- 
ments. 


Ifeaningof 
tenns. 


See  sect.  2,  ante,  pp.  291,  294,  as  to  the  meaning  of 

(t)  See  antif  p.  311. 
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the  terms  tenarit  for  life^  the  settlement,  the  settkd  landy 
person  in  the  above  section. 

Improvement  of  Land  Ad,  1864. 

30,  The  enumeration  of  improvements  contained  in  section  Extension  of 
nine  of  the  Improvement  of  Land  Act,  1864,  is  hereby  extended  27  &  28  Vict. 
BO  as  to  comprise,  subject  and  according  to  the  provisions  of  °'  ^^^t  8.  9. 
that  Act,  but  only  as  regards  applications  made  to  the  Land 
Commissioners  after  the  commencement  of  this  Act,  all  improve- 
ments authorized  by  this  Act. 

See  sect.  2,  ante,  p.  294,  as  to  the  meaning  of  the 
term  the  Land  Commissioners  in  the  above  section. 

Vm.— Contracts. 

31.— (1.)  A  tenant  for  life— 

(i.)  May  contract  to   make  any  sale,  exchange,  partition,  Power  for 

mortgage,  or  charge ;  and  tenant  for  life 

(ii.)  May  vary  or  rescind,  with  or  without  consideration,  the  to  enter  into 
contract,  in  the  like  cases  and  manner  in  which,  if  he  ooi^tracta. 
were  absolute  owner  of  the  settled  land,  he  might  law- 
fully vary  or  rescind  the  same,  but  so  that  the  contract 
as  varied  be  in  conformity  with  this  Act ;  and  any  such 
consideration,  if  paid  in  money,  shall  be  capital  money 
arising  under  this  Act  {k) ;  and 

(iii.)  May  contract  to  make  any  lease;  and  in  makinj^  the 
lease  may  vary  the  terms,  with  or  without  considera- 
tion, but  so  tnat  the  lease  be  in  conformity  with  this 
Act;  and 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he 
might  accept  a  surrender  of  a  lease  [1);  and  thereupon 
may  make  a  new  or  other  contract,  or  new  or  other 
contracts,  for  or  relative  to  a  lease  or  leases,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he 
might  make  a  new  or  other  lease,  or  new  or  other 
leases,  where  a  lease  had  been  granted ;  and 

(v.)  May  enter  into  a  contract  for  or  relating  to  the  execution 
of  any  improvement  authorized  by  this  Act(m),  and 
may  vary  or  rescind  the  same ;  and 

(vi.)  May,  in  any  other  case,  enter  into  a  contract  to  do  any 
act  for  carrying  into  effect  any  of  the  purposes  of  this 
Act,  and  may  vary  or  rescind  the  same. 

(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for 
the  benefit  of  the  settled  land,  and  shall  be  enforceable  against 
and  by  every  successor  in  title  (n),  for  the  time  being  of  the 

(k)  See  sects.  21 — 23,  ante,  pp.  (m)  See  sect.  25,  ante,  p.  329. 

325—328.  (n)  See  ante,  p.  311. 

(/)  See  sect.  13,  ante,  p.  312. 
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tenant  for  life,  and  maj  be  carried  iiito  effect  by  any  such, 
successor ;  but  so  that  it  may  be  varied  or  rescinded  oj  any 
such  successor,  in  the  like  case  and  manner,  if  any,  as  if  it  had 
been  made  by  himself. 

(3.)  The  Court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  such  successor,  or  of  any  person  interested  in  any 
contract,  give  directions  respecting  the  enforcing,  carrying  into 
effect,  varying,  or  rescinding  thereof. 

(4.)  Any  preliminary  contract  under  this  Act  for  or  relating 
to  a  lease  shall  not  form  part  of  the  title  or  evidence  of  the 
title  of  any  person  to  the  lease,  or  to  the  benefit  thereof. 

See  sect.  2,  antCy  pp.  291,  292,  294,  as  to  the  meaning 
of  the  terms  tenant  for  life^  the  settled  land^  capital  money 
arising  under  this  Act,  the  Court  in  the  above  section. 

It  is  considered  that  any  money  paid  in  consideration 
of  the  varying  of  the  terms  or  the  acceptance  of  the 
surrender  of  a  contract  for  a  lease  will,  as  a  general 
rule,  belong  to  the  tenant  for  life  (o).  At  the  same  time 
the  tenant  for  life,  in  exercising  any  power  under  this 
Act,  is  in  the  position  and  has  the  duties  and  liabilities 
of  a  trustee  for  all  parties  entitled  under  the  settle- 
ment{p).  And  it  is  presumed  that  he  will  not  be  per- 
mitted to  profit  by  an  exercise  of  any  power  conferred 
by  sub-s.  1  (iii.,  iv.)  of  the  above  section  to  the  preju- 
dice of  those  entitled  in  remainder. 


Application 

of  money  in 

Court  under 

Lands  Clauses 

and  other 

Aots. 

8  &  9  Vict. 

0.  18. 

23  &  24  Viet. 

c.  106. 

32  &  33  Vict. 

c.  18. 

40  &  41  Vict. 

0.  18. 


IX.— MlSCELLAlTEOTrS  PROVISIONS. 

32.  Where,  under  an  Act  incorporating  or  applying,  wholly 
or  in  part,  Uie  Lands  Clauses  Consolidation  Acts,  1845,  1860, 
and  1869,  or  under  the  Settled  Estates  Act,  1877,  or  under  any 
other  Act,  public,  local,  personal,  or  private,  money  is  at  the 
commencement  of  this  Act  in  Court,  or  is  afterwards  paid  into 
Court,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  a  settlement,  then,  in  addition  to  any  mode  of 
dealing  therewith  authorized  by  the  Act  under  which  the  money 
is  in  Court,  that  money  may  bo  invested  or  applied  as  capital 
money  arising  imder  tms  Act  (9),  on  the  like  terms,  if  any,  re- 
specting costs  and  other  thin^,  as  nearly  as  circumstances  admit, 
and  (notwithstanding  anything  in  this  Act)  according  to  the 
same  procedure,  as  if  the  modes  of  investment  or  application 


{0}  See  Earl  Cowley  v.  WelleiUy^ 
L.  B.,  1  Eq.  666,  660. 
( p)  Soot.  63,  below. 


32 


(q)  See  Beets.  21—23,  ante,  pp. 
6—328.  *^*^ 
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authorized  bjr  this  Act  were  authorized  by  the  Act  under  which 
the  money  is  in  Court. 

See  sect.  2,  anfey  pp.  291,  292,  294,  as  to  the  meaning  Meaning  of 
of  the  terms  land^  a  settlement y  capital  money  arising  under  *®'™^' 
thi%  Act  in  the  above  section. 

For  instances  of  the  application  of  the  above  section, 
see  Re  Hanhiry'a  TrustSy  W.  N.,  1883,  p.  116  ;  Be  Duke 
of  Rutland^ a  Settlement y  ib.  p.  140. 

Money  in  Court  under  the  Acts  and  for  the  purposes 
defined  in  the  above  section  may  be  paid  out  to  duly- 
constituted  "  trustees  for  the  purposes  of  this  Act "  (r). 

It  has  been  held  that  money  paid  into  Court  imder  Funsbase- 
the  Lands  Clauses  ConsoUdation  Act  1845  {a)  for  the  ^^oSg*^"^ 
purchase  of  land  belonging  absolutely  to  a  charity  may,  absolutely  to 
under  the  above  section,  be  invested  as  capital  money  *    *"  ^' 
arising  under  this  Act  {t). 

33.  Where,  under  a  settlement,  money  is  in  the  hands  of  Application 
trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  of  mon^  in 
be  made  subject  to  the  settlement,  then,  m  addition  to  such  hands  of  trus- 
powers  of  dealing  therewith  as  the  trustees  have  independently  *®®*  under 

of  this  Act,  they  may,  at  the  option  of  the  tenant  for  hfo,  invest  P^^®"  ^^ 
or  apply  the  same  as  capital  money  arising  under  this  Act  (m).      settlement. 

See  sect.  2,  antcy  pp.  291 — 293,  as  to  the  meaning  of  Meaning  of 
the  terms  a  settlement y  Inndy  tenant  for  lifcy  capital  money  *®™^' 
arising  under  this  Act  in  the  above  section. 

It  has  been  held  that  money  bequeathed  by  a  will  to  Wills, 
trustees  and  directed  to  be  laid  out  in  the  purchase  of 
land,  to  be  settled  in  strict  settlement,  may  be  invested 
as  capital  money  arising  under  this  Act  (x). 

34.  Where  capital  money  arising  under  this  Act  is  purchase-  Application 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years  of  money  paid 
determinable  on  life,  or  in  respect  of  any  other  estate  or  interest  for  lease  or 
in  land  loss  than  the  fee  simple,  or  in  respect  of  a  reversion  de-  reversion. 

(r)  jReJFright^a  Trusts,  24Ch.D.  (m)  See  sects.  21—23,  anie,  pp. 

662;  JteJIarrop's  Trusts,  ib.  717.  325—328. 

(t)  Stat.  8  &  9  Vict.  c.  18.  (x)  He  Mackenzie's  Trtists f2ZCh. 

(t)  Re  Byron's  Charity,  23  Ch.  D.  D.  750. 
171. 
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pendent  on  any  Buch  lease,  estate,  or  interest,  the  trustees  of  the 
settlement  or  the  Court,  as  the  case  may  be,  and  in  the  case  of 
the  Court,  on  the  application  of  any  party  interested  in  that 
money,  may,  notwithstanding  anything  in  this  Act,  require  .and 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and  paid 
in  such  manner  as,  in  the  judgment  of  the  trustees  or  of  the 
Court,  as  the  case  may  be,  will  give  to  the  parties  interested  in 
that  money  the  like  benefit  therefrom  as  they  might  lawfully 
have  had  icom.  the  lease,  estate,  interest,  or  reversion  in  respect 
whereof  the  money  was  paid,  or  as  near  thereto  as  may  be. 

Meaning  of         See  sect.  2,  antef  pp.  292 — 294,  as  to  the^meaning  o£ 
™^*  the  terms  capital  money  arising  under  this  Acty  landy  the 

tfusteea  of  the  settkmentj  the  Court  in  the  above  seotion. 

Application  of      Under  the  above  section  the  purchase-money  paid  in 

sect.  34.  respect  of  a  lease  for  years  or  of  any  other  determinable 

interest  in       interest  in  land  ought  to  be  laid  out  so  as  to  produce 

^^  an  annuity  to  endure  for  the  same  period  as  the  interest 

in  land  sold  would  have  endured.    And  the  tenant  for 

life  will  be  entitled  to  receive  the  whole  of  such  an 

annuity,  although  it  may  exceed  the  annual  income  of 

Reversionary  the  property  sold  (t/) .    But  when  the  reversion  expectant 

interest.  qj^  ^  determinable  interest  in  land  is  sold,  the  tenant 

for  life  is  not  necessarily  entitled  to  receive  the  whole 

income  of  the  purchase-money.    He  is  only  entitled  to 

receive  thereout  an  annual  sum  equal  to  the  income  (if 

any)  which  he  received  from  the  property  sold.    And 

the  remainder  of  the  income  of  the  purchase-money 

must  be  accumulated  during  the  same  period  for  which 

the  determinable  interest,  the  reversion  upon  which  was 

sold,  would  have  endured.     At  the  expiration  of  that 

period  the  tenant  for  life  will  be  entitled  to  receive  the 

whole  income  both  of  the  purchase-money  and  of  the 

Determinable  fund  thus  accumulated  (2).      When   a   determinable 

^oot^tettrt'    interest  in  land  is  settled  subject  to  a  trust  for  per- 

for  renewal,     petual  renewal,  it  is  considered  that  the  settlor  intended 

to  create  a  perpetual  interest  in  the  land  settled,  as  far 

(y)  Askew  Y.  Woodhead,  14  Ch.       lEq.589;  BeMetteUEttate.'L.'R.^ 
D.  27.  7  Eq.  72 ;  £e  Wilkea*  EitaU,  16 

(z)  ne  WoQititfCt  Ettate^  L.  B.,      Ch.  D.  697. 
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as  possible.  Any  money  arising  from  the  sale  of  such 
an  interest  in  land  must  therefore  be  duly  invested  as 
capital  money,  and  the  income  thereof  paid  to  the 
tenant  for  life.  And  the  mode  of  application  of  the 
purchase-money  is  the  same,  even  though  it  should 
have  become  impossible  to  execute  the  trust  for  re- 
newal (r?). 

85. — (1.)  Where  a  tenant  for  life  is  impeacliablo  for  waste  in  Catting  and 
respect  of  timber  (6),  and  there  is  on  the  settled  land  timber  ripe  sale  of  timber, 
ana  fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  a^d  part  of 
of  the  trustees  of  the  settlement  or  an  order  of  the  Court,  may  proceeds  to  bo 
cut  and  sell  that  timber,  or  any  part  thereof.  ^^  aside. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be 
set  aside  as  and  be  capital  money  arising  under  this  Act  (c),  and 
the  other  fourth  part  shall  go  as  rents  and  profits. 

See  sect.  2,  ante,  pp.  291,  292, 294,  as  to  the  meaning  Meaning  of 
of  the  terms  tenant  for  li/e,  the  settled  landy  the  trustees  *®^°^* 
of  the  settlement,  the  Court,  capital  money  arising  under 
this  Act  in  the  above  section. 

Independently  of  the  above  section,  a  tenant  for  life,  The  previous 
impeachable  for  waste,  has  no  right  to  cut  timber,  except  ^^'• 
on  a  timber  estate  (rf).  Before  this  Act  came  into 
operation,  if  a  tenant  for  life  wished  that  any  timber 
standing  on  his  land  should  be  cut,  his  proper  course 
was  to  obtain  an  order  of  the  Court,  authorizing  the 
timber  to  be  cut  {e).  If  the  timber  were  decajdng,  or 
there  were  any  other  special  reason  for  cutting  it  down, 
the  necessary  order  might  be  obtained  under  the  equit- 
able jurisdiction  of  the  Court  in  a  properly  constituted 
action  brought  for  that  purpose,  to  which  the  tenant  for 
life  and  the  remainderman  or  owner  of  the  vested  estate 

(fl)  Be  Wood's  Estate,  L.  R.,  10  (r)  See  sects.  21—23,  ante,  pp. 

Eq.  672 ;  nollier  v.  Bume,  L.  R.,  326—328. 

16  Eq.  163 ;  Maddy  v.  Hale^  3  Ch.  (r/)  HoneyuroodY.  Roneywood,  L. 

D.327;  Be  Barber's  Settled  Estates,  R.,  18  Eq.  306,  309,  310;  Wms. 

18  Ch.  D.  624.  R.  P.  25,  26. 

{b)  As  to  what  is  timber.  Bee  {e)  See  Loiaides  v.  Xortoriy  0  Ch, 

Honey  wood  y.  Moneywood,  L.  R.,  D.  139. 
18  Eq.  306. 

W.C,  Z 
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of  inlieritonce  were  parties  (/).  Or  an  order  might  be 
obtained  under  the  Settled  Estates  Act  1877  (g)  upon 
petition  duly  presented  in  accordance  with  that  Act  (A). 
It  will  be  observed  that  under  the  above  section  a 
tenant  for  life  may  cut  timber  on  obtaining  the  consent 
of  the  trustees  of  the  settlement,  without  applying  to  the 
Court. 

86.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action, 
defence,  petition  to  rarliamont,  parliamentary  opposition,  or 
other  procoeding  taken  or  proposed  to  be  taken  for  protection  of 
settled  land,  or  of  any  action  or  proceeding  taken  or  proposed  to 
bo  taken  for  recovery  of  land  bemg  or  alleged  to  be  subject  to  a 
settlement,  and  may  direct  that  any  costs,  charges,  or  expenses 
incurred  or  to  bo  incurred  in  relation  thereto,  or  any  part 
thereof,  be  paid  out  of  property  subject  to  the  settlement. 

See  sect.  2  ante,  pp.  291,  293,  294,  as  to  the  meaning 
of  the  terms  the  Court,  settled  land,  land,  a  settlement 
in  the  above  section. 

See  sect.  46,  below,  as  to  application  to  the  Court. 

See  sect.  47,  below,  as  to  payment  out  of  property 
subject  to  the  settlement. 

By  sect.  17  of  the  Settled  Estates  Act  1877(0,  which  is 
repealed  by  this  Act  (A),  the  Court  was  empowered  to  sanc- 
tion any  proceedings  appearing  to  be  necessary  for  the 
protection  of  any  settled  estate,  and  to  provide  forthe  pay- 
ment of  any  expenses  in  relation  thereto  out  of  the  settled 
property.  And  in  oases,  in  which  tenants  for  life  have 
taken  legal  proceedings,  by  bringing  or  defending  actions 
for  the  protection  of  the  estates  comprised  in  their  settle- 
ment without  having  first  obtained  the  sanction  of  the 
Court,  orders  have  been  made  under  the  equitable  juris- 
diction of  the  Court  that  the  cost  of  such  proceedings 
should  be  defrayed  out  of  the  proceeds  of  sale  of  part 
of  the  settled  estates  (/). 

(/)  Jessel,  M.  R.,  ITonet/wood  (A)  See  seota.  23^33. 

T.  Eoneifwood,  L.  R.,  18  Eq.  306,  (i)  Stat.  40  &  41  Vict.  c.  18. 

311  ;  Wins.  R.  F.  26,  and  cases  (k)  See  sect.  64,  below, 

cited  in  note  (a).  {ly  Re  Earl  de  la  JFarr^t  Estaln^ 

(ff)  Stat.  40  &  41  Vict.  c.  18,  16  Ch.  D.  687. 
s.  IG. 
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It  will  be  observed  that  an  order  may  be  obtained  The  present 
under  the  above  section  not  only  as  to  proceedings  for  *^'    • 
the  protection  of  settled  land,  but  also  as  to  proceedings 
for  recovery  of  land  being  or  alleged  to  be  subject  to  a 
settlement. 


87. — (1.)  Where  personal  chattels  are  settled  on  trust  so  as  to  Heirlooms, 
deyolre  with  land  until  a  tenant  in  tail  by  purchase  is  born  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest 
in  some  person  becoming  entitled  to  an  estate  of  freehold  of  in- 
heritance in  the  land,  a  tenant  for  life  of  the  land  may  sell  the 
chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shaU  be  capital  money 
arising  under  this  Act,  and  shall  be  paid,  invested,  or  applied 
and  otherwise  dealt  with  in  like  manner  in  all  respects  as  by 
this  Act  directed  with  respect  to  other  capital  money  arising 
under  this  Act  (m),  or  may  oe  invested  in  the  purchase  of  other 
chattels,  of  the  same  or  any  other  nature,  which,  when  pur- 
chased, shall  be  settled  and  held  on  the  same  trusts,  and  shall 
devolve  in  the  same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not 
be  made  without  an  order  of  the  Court. 

See  sect.  2,  ante^  pp.  291 — 294,  as  to  the  meaning  of  Meaning  of 
the  terms  land,  person ,  tenant  for  life,  capital  money  arising 
under  this  Act,  the  Court  in  the  above  section. 

See  sect.  46,  below,  as  to  application  to  the  Court. 

The  provisions  of  the  above  section  are  entirely  new.  The  previous 
Before  this  Act  came  into  operation,  when  personal 
chattels,  such   as   pictures,  plate   and  furniture,  were 
assigned  to  the  trustees  of  a  settlement  on  trusts  to  cor- 
respond with  the  uses  declared  of  freeholds  comprised 
therein,  the  Court  had  no  jurisdiction  to  order  a  sale  of 
any  such  chattels,  simply  on  the  ground  that  a  sale 
would  be  beneficial  to  all  parties  interested  (w).    And  it  The  previous 
was  not  the  practice  to  insert  in  the  settlement  any  P^^^ice* 
express  power  for  the  trustees  to  sell  such  chattels, 
although  it  was  usually  provided  that  plate  might 

(m)  See  seots.  21—23,  antef  pp.  (w)  D^Eyncourt  v.  Gregory ^  3  Ch. 

326—328.  D.  635. 

Z2 
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be    exchanged,    so    as    its    intrinsic  value   were    not 
diminished  (o). 


X.— Trustees. 


AppoiniaiLent       38. — fl.)  If  at  any  tiine  there  are  no  tniBtees  of  a  settlement 
of  trustees  hy  within  uie  definition  in  this  Act,  or  where  in  any  other  case  it 


Court. 


Meaning  of 
termB. 


Appointment 
of  new  trus- 
tees out  of 
Court. 


Solicitor  of 
tenant  for 
life. 


is  expedient,  for  purposes  of  this  Act,  that  new  trustees  of  a 
settlement  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life  or  of  any  other  person  having, 
under  the  settlement,  an  estate  or  interest  in  the  settled  land,  m 
possession,  remainder,  or  otherwise,  or,  in  the  case  of  an  infant, 
of  his  testamentary  or  other  guardian,  or  next  friend,  appoint 
fit  persons  to  be  trustees  under  the  settlement  for  purposes  of 
this  Act. 

(2.)  The  persons  so  appointed,  and  the  surrivors  and  suryivor 
of  them,  while  continuing  to  be  trustees  or  trustee,  and,  until 
the  appointment  of  new  trustees,  the  personal  representatiyes  or 
representative  for  the  time  being  of  the  last  surviving  or  con- 
tinuing trustee,  shall  for  purposes  of  this  Act  become  and  be  the 
trustees  or  trustee  of  the  settlement. 

See  sect.  2,  ante,  pp.  291 — 294,  as  to  the  meaning  of 
the  terms  trustees  of  a  settlement^  the  Courty  tenant  for 
UfCy  settlement^  settled  land  in  the  ahove  section. 

See  sect.  46,  below,  as  to  application  to  the  Court. 

If  there  are  or  have  been  trustees  of  a  settlement 
within  the  definition  in  this  Act  (/?)  new  trustees  for  the 
purposes  of  this  Act  may  be  appointed  under  sect.  31  of 
the  Conveyancing  and  Law  of  Property  Act  1881  {q). 
And  the  appointment  of  new  trustees  for  the  purposes 
of  this  Act  should,  if  possible,  be  made  in  that  way, 
without  applying  to  the  Court  under  the  above  sec- 
tion (r). 

It  appears  that  the  solicitor  of  a  tenant  for  life  ought 
not  to  be  appointed  a  trustee  for  the  purposes  of  this 
Act ;  as  the  appointment  of  such  a  trustee  is  required 
as  a  check  upon  the  powers  conferred  by  this  Act  on  the 


(o)  See  Dar.  Prec.  Conv.  Vol. 
III.  624—627;  Vol.  IV.  437— 
439,  3rd  ed. 

(p)  See-  sect.   2,   sub-sect.   8, 


ante,  p.  292. 

(q)  Ante,  pp.  176—180. 

(r)  See  Re  Oihboni  TnuU,  W. 
N.  1882,  p.  12. 
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tenant  for  life  (s).     A  fortiori y  the  tenant  for  life  him-  Tenant  for 
self  ought  not  to  be  appointed  a  trustee  for  the  purposes 
of  this  Act  {{). 

89.^1.)  Notwithstanding    anything  in   this   Act,    capital  Number  of 
money  arising  nnder  this  Act  shall  not  be  paid  to  fewer  than  trustees  to 
two  persons  as  trustees  of  a  settlement,  unless  the  settlement  oct. 
authorizes  the  receipt  of  capital  trust  money  of  the  settlement 
by  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing 
trustees  or  trustee  of  the  settlement  for  the  time  being. 

See  sect.  2,  ante^  pp.  291,  292,  as  to  the  meaning  of  Meaning  of 
the  terms  capital  money  arising  under  this  Act,  trustees  *®"°*- 
of  a  settlement  J  settlement  in  the  above  section. 

It  is  thought  that  it  will  not  generally  be  found  Practice, 
desirable  to  interfere  with  the  operation  of  the  above 
section,  by  expressly  authorizing  the  receipt  of  capital 
money  by  a  single  trustee.  This  will  no  doubt  necessitate 
the  appointment  of  a  new  trustee  for  the  purposes  of  this 
Act  whenever  there  is  but  one  such  trustee  remaining, 
and  it  is  desired  to  deal  in  any  way  vrith  capital  money 
arising  under  this  Act.  But  under  the  present  law  («) 
new  trustees  can  usually  be  appointed  without  much 
trouble  or  expense.  And  it  is  always  advisable  that 
there  should  be  at  least  two  trustees  of  a  settlement, 
and  that  the  plural  number  should  be  maintained,  in 
order  that  the  legal  control  of  trust  property  may  not  be 
allowed  to  remain  with  one  person  alone. 

40.  The  receipt  in  writing  of  the  trustees  of  a  settlement,  or  Trustees' 
where  one  trustee  is  empowered  to  act  (x),  of  one  trustee,  or  of  receipts, 
the  personal  representatives  or  representative  of  the  last  sur- 
viving or  continuing  trustee,  for  any  money  or  securities,  paid 
or  transferred  to  the  trustees,  trustee,  representatives,  or  repre- 
sentative, as  the  case  may  be,  effectuaUy  discharges  the  payer 
or  transferor  therefrom,  and  from  being  bound  to  see  to  the 
application  or  being  answerable  for  any  loss  or  misapplication 

{BSBe  Kemp's  Settled  Estates^       Trust»,  24  Ch.  D.  717,  719. 
24  Ch.  D.  485.  (w)  See  antty  pp.  176—180. 

(/)  See  Pearson,  J.,  JleHarropU  \j)  See  note  to  sect.  39,  above. 
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MeazuDgof 
terms. 


Effect  of 
fiect.  40. 


thereof  I  and,  in  case  of  a  mortgagee  or  other  person  advancing 
money,  from  being  concerned  to  see  that  any  money  adTanced 
by  him  is  wanted  for  any  purpose  of  this  Act,  or  that  no  moro 
than  is  wanted  is  raised. 

See  sect.  2,  ante,  pp.  291,  294,  as  to  the  meaning  of 
the  terms  trustees  of  a  settlement,  securities,  person  in 
the^above  section. 

It  is  considered  that,  in  the  case  of  a  single  trustee 
for  the  purposes  of  this  Act,  the  above  section  modifies 
the  effect  given  to  the  receipts  of  a  sole  trustee  by 
sect.  36  of  the  Conveyancing  and  Law  of  Property  Act 
1881  {y).  Under  the  latter  enactment  the  receipt  of  a 
sole  trustee  is  as  effectual  as  that  of  two  or  more 
trustees.  But,  in  consequence  of  the  above  section,  it 
is  not  safe  to  pay  money  to  a  single  trustee  for  the  pur- 
poses of  this  Act,  imless  the  settlement  expressly  autho- 
rize the  receipt  of  trust  money  by  a  single  trustee  (2). 
And  it  appears  that,  unless  the  settlement  contain  such 
an  authority,  it  will  not  be  safe  to  pay  money  to  two 
personal  representatives  of  a  last  surviving  or  continu- 
ing trustee.  For  the  words  "where  one  trustee  is 
empowered  to  act "  in  the  above  section  seem  to  apply 
to  the  receipt  of  the  personal  representatives  or  repre- 
sentative of  the  last  surviving  or  continuing  trustee  as 
well  as  to  the  receipt  of  one  trustee. 


Protection  of 
each  trustee 
indiyidually. 


Meaning  of 
terms. 


41.  Each  person  who  is  for  the  time  being  trustee  of  a  settle- 
mont  is  answerable  for  what  he  actually  receives  only,  notwith- 
standing his  signing  any  receipt  for  conformitv,  and  in  respect 
of  his  own  acts,  receipts,  and  defaults  only,  and  is  not  answer- 
able in  respect  of  those  of  any  other  trustee,  or  of  anv  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency  of 
any  securities,  or  for  any  loss  not  happening  through  his  own 
wilful  default  (a). 

See  sect.  2,  ante,  pp.  291,  294,  as  to  the  meaning  of 


% 


y)  See  ante,  pp.  189—191. 


z)  See  sect.  39)  above. 

(a)  As  towhat  conduct  amounts 
to  wilful  default  on  the  part  of  a 
trustee,  see  Williams  on  Settle- 
ments,  182;  Lewin  on  Trusts, 


231—236,  242,  243,  6th  ed. ; 
Toumley  y.  Sherborne  and  notes, 
2  White  &  Tudor,  L.  C.  Eq.  870 
et  aeq.f  5th  ed. ;  Wms.  P.  P. 
344-346 ;  Se  Speight,  22  Ch.  D. 
727. 
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the  terms  trustee .  of  a  aettkment^  person^  securities  in 
the  above  section. 

4t2,  The  trustees  of  a  settlement,  or  any  of  them,  are  not  Protection  of 
liable  for  giving  any  consent,  or  for  not  making,  bringing,  trustees 
taking,  or  doing  any  such  application,  action,  proceeding,  or  generally, 
thing,  as  they  might  make,  bring,  take  or  do ;  and  in  case  of 
purchase  of  land  with  capital  money  arising  under  this  Act,  or 
of  an  exchange,  partition,  or  lease,  are  not  liable  for  adopting 
any  contract  made  by  the  tenant  for  life  (6),  or  bound  to  inquire 
as  to  the  propriety  of  the  purchase,  exchange,  partition,  or  lease, 
or  answerable  as  regards  any  price,  consideration,  or  fine,  and 
are  not  liable  to  see  to  or  answerable  for  the  investigation  of  the 
title,  or  answerable  for  a  conveyance  of  land,  if  the  conveyance 
purports  to  convey  the  land  in  the  proper  mode,  or  liable  in 
respect  of  nurchase-money  paid  by  them  by  direction  of  the 
tenant  for  life  to  any  person  joining  in  the  conveyance  as  a 
conveying  party,  or  as  giving  a  receipt  for  the  purchase-money, 
or  in  any  other  character,  or  in  respect  of  any  other  money  paid 
by  them  by  direction  of  the  tenant  for  life  on  the  purchase,  ex- 
enange,  partition,  or  lease. 

See  sect.  2,  ante,  pp.  291 — 29-4,  as  to  the  meaning  of  Meaning  of 
the  terms  trustees  of  a  settlement^  landy  capital  money     ™^' 
arising  under  this  Act,  tenajit  for  life,  fine,  person  in  the 
above  section. 

On  a  purchase  of  land  with  capital  money  arising  Purchase  of 
under  this  Act,  the  responsibility  of  the  trustees  for  the  ^^^' 
purposes  of  this  Act  appears  to  be  far  less  than  the 
usual  responsibility  of  trustees  for  purchase  (c).     It  will 
be  observed  however  that,  although  the  duties  of  the 
trustees  are  expressly  restricted  by  the  above  section  in 
the  case  of  a  purchase  of  land  with  capital  money 
arising  under  this  Act  or  of  an  exchange,  partition  or 
lease  of  the  settled  land,  their  duties  are  not  so  expressly 
restricted  in  the  case  of  a  sale  of  the  settled  land.    It  Sale  of  settled 
is  not  considered  that,  upon  a  sale  of  settled  land  by  a  ^^^* 
tenant  for  life  under  this  Act,  the  trustees  of  the  settle- 
ment are  under  all  the  obligations  imposed  upon  trustees 
for  sale  (rf).  At  the  same  time  it  is  their  duty  to  receive 
the  purchafic-money.     And  if  the  amount  of  the  pur- 

{h)  See  sect.  31,  sub'scct.  1  (vi.)»  {c)  Sco  anUy  p.  16. 

anU^  p.  333.  \d)  See  ante^  pp.  187,  188. 
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chase-money  should  appear  to  them  to  be  so  inadequate, 
that  the  proposed  sale  would  be  an  illegal  {e)  exercise  of 
the  power  given  by  this  Act,  it  would  seem  to  be  their 
duty  to  refuse  to  receive  the  money  or  give  a  discharge 
therefor  (/),  and,  if  necessary,  to  apply  for  an  injunc- 
tion to  restrain  the  proposed  sale  (g).  If  the  trustees 
should  improperly  give  to  a  purchaser  a  discharge  for 
capital  money  arising  under  this  Act,  it  does  not  appear 
that  the  above  section  would  afford  them  any  protection. 

Trustees'  re-        ^3.  The  trustees  of  a  settlement  may  reimburse  themselves  or 
imbuTBement.   pay  and  discharge  out  of  the  trust  property  all  expenses  properly 
mcurred  by  them. 

See  sect.  2,  ante^  p.  292,  as  to  the  meaning  of  the  term 
trustees  of  a  settlement  in  the  above  section. 


Beferenoe  of        44*  I^  at  any  time  a  difierence  arises  between  a  tenant  for  Ufa 
diiferences  to    and  the  trustees  of  the  settlement,  respecting  the  exercise  of  any 


Court. 


Meaning  of 
terms. 


of  the  x^owers  of  this  Act,  or  respecting  any  matter  relating 
thereto,  the  Court  may,  on  the  application  of  either  party,  give 
such  directions  respecting  the  mg,tter  in  difference,  and  respect- 
ing the  costs  of  the  application,  as  the  Ck)urt  thinks  fit. 

See  sect.  2,  ante^  pp.  291, 292, 294,  as  to  the  meaning 
of  the  terms  tenant  for  lifcy  tmstees  of  the  settlement^ 
the  Court  in  the  above  section. 


Notice  to  ^^* — (^0  ^  tenant  for  life,  when  intending  to  make  a  sale, 

trustees.  exchan^,  partition,  lease,  mortgage  or  charge,  shall  give  notice 

of  his  intention  in  that  behalf  to  each  of  the  trustees  of  the 
settlement,  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last 
known  place  of  abode  in  the  United  Kingdom,  and  shall  ^ve 
like  notice  to  the  solicitor  for  the  trustees,  if  any  such  solicitor 
is  known  to  the  tenant  for  life,  by  posting  a  registered  letter, 
containing  the  notice,  addressed  to  the  sohcitor  at  his  place  of 
business  in  the  United  Kingdom,  everv  letter  under  this  section 
being  posted  not  less  than  one  month  before  the  making  by  the 
tenant  for  life  of  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge,  or  of  a  contract  for  the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  bo  less  than  two,  unless  a  contrary  intention 
is  expressed  in  the  settlement. 


(e)  See  sect.  4,  sub-sect.  1,  ante^ 
p.  278. 

(/)  See  sects.  22,  40,  antc^  pp. 


327,  341. 

{gi)  QeGTe&noTLtJ.fJFheelwrigM 
V.  jralJi!fr,  23  Ch.  D.  761,  762* 
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(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  in(}uire  respecting  the  giving  of  any  such  notice 
as  is  required  by  this  section. 

See  sect.  2,  antCj  pp.  291,  292,  as  to  the  meaning  of  Meaning  of 
the  terms  tenant  for  life,  timBtees  of  the  settkment  in  *®^°^®- 
the  above  section. 

The  effect  of  the  above  section  is  that  the  notice  re-  Effect  of 
quired  thereby  must  be  duly  given,  before  a  tenant  f or  *®^  '  ' 
life  can  lawfully  exercise  or  contract  to  exercise  any  of 
the  powers  referred  to  therein.  If  therefore  there  be 
no  trustees  of  a  settlement  within  the  definition  in  this 
Act  (A),  or  if  there  be  less  than  two  such  trustees  and 
one  trustee  be  not  expressly  authorized  to  act  alone,  new 
trustees  or  a  new  trustee  must  be  appointed  for  the  pur- 
poses of  this  Act  before  the  tenant  for  life  can  lawfully 
make  any  sale,  exchange,  partition,  lease,  mortgage  or 
charge  of  the  settled  land  in  exercise  of  the  powers  con- 
ferred by  this  Act,  or  even  enter  into  any  contract  to 
exercise  any  of  those  powers  (/).  In  one  such  case  an 
injunction  was  granted  to  restrain  the  tenant  for  life 
from  selling  or  offering  for  sale  the  settled  land  until 
trustees  should  have  been  appointed,  to  whom  notice 
could  be  given  under  the  above  section,  and  the  notice 
required  thereby  should  have  been  duly  given  (A). 

As  the  above  section  imposes  a  restriction  upon  the  Question  of 
proceedings  of  the  tenant  for  life,  it  is  presximed  that  it  restrictions  ^ 
was  enacted  for  the  benefit  of  the  remaindermen.     But  impo*^  hy 

Beet)  4o 

it  is  difficult  to  see  what  real  advantage  is  thereby  se- 
cured to  them.  For  it  seems  that  a  purchaser  or  other 
person  dealing  in  good  faith  with  a  tenant  for  life  will 
not  be  affected  by  any  infringement  of  the  conditions 
required  by  the  above  section  (/),  unless  he  have  no- 

{h)  See  sect.  2,  sub  sect.  8,  1883,  p.  95. 
anUy  p.  292.  (A-f  Wheelwright  v.  Walker^  23 

(i)  Wheelwright  v.  Walker,  23  Ch.  D.  762. 
Ch.  D.   762 ;  Re  Taylor,  W.  N.  (/;  See  sect.  64,  below. 
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tice  (/)  of  suoh  mfringement.  And  he  is  not  concerned 
to  inquire  whether  those  conditions  have  been  complied 
with  (m).  It  has  been  held  that  those  conditions  are  not 
fulfilled  by  a  mere  notice  of  an  intention  to  exercise  some 
specified  power  with  regard  to  the  settled  land,  without 
the  statement  of  any  further  particulars  of  the  transact 
tion  contemplated  (n).  But  the  receipt  by  the  trustees 
of  a  notice  under  the  above  section  does  not  appear  to 
impose  upon  them  any  obligation  to  ascertain  the  pro- 
priety of  the  terms,  upon  which  the  tenant  for  life  pro- 
poses to  exercise  his  power  (o).  The  principal  duty  of 
trustees  for  the  purposes  of  this  Act  is  to  receive  and 
make  a  proper  application  of  capital  money  arising  imder 
this  Act  {p) .  And  the  main  security  afforded  to  the  re- 
maindermen is  that  a  purchaser  or  other  person  dealing 
with  a  tenant  for  life  cannot  obtain  a  good  discharge  for 
any  money  paid  by  him,  which  is  "  capital  money 
arising  under  this  Act"  (y),  except  by  payment  to  two 
or  more  trustees  for  the  purposes  of  this  Act  or  into 
Court  (r).  When  the  trustees  are  called  upon  to  give 
their  receipt  for  capital  money  arisiag  under  this  Act, 
their  attention  will  necessarily  be  directed  to  any  im- 
propriety in  the  proposed  transaction,  of  which  they 
would  be  bound  to  take  notice  (s).  They  can  then  re- 
fuse to  sign  the  receipt,  and,  if  necessary,  take  further 
steps  to  restrain  a  fraudulent  exercise  of  any  power 
conferred  by  this  Act,  by  applying  to  the  Court  for  an 
injunction  {t).  For  these  reasons  it  is  thought  that  in 
future  settlements  it  will  often  be  found  desirable  to  dis- 
pense with  the  restrictions  imposed  by  the  above  section 
by  inserting  a  proviso,  that  any  tenant  for  life  may 

(/)  See  ante,  pp.  274—278.  {q)  See  ante^  pp.  292,  293. 

(m)  Sect.  45,  eub-sect.  3,  above.  (r)  Sects.  22,  39,  40,  ante,  pp. 

\n{  Re  Bay's  SettUdEBtatet,  Gh.  327,  341,  and  sect.  46,  Bub-sect. 

D.,  Pearson,  J.,  23rdJan.,  1884,  2,  below. 

reported   in  tbe   Timet  of  24th  («)  See  sect.  42  and  note,  ante^ 

Jan.,  1884.  p.  343. 

(o)  See  sect.  42,  ante,  p.  343.  {t)  See  Pearson,  J.,  Wheelwright 

Ip)  See  sects.  21—23,  anict  pp.  v.  Walker^  23  Ch.  D.  761,  762. 
r26— 328. 
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make  or  contract  to  make  any  Bale,  exchange,  partition, 
lease,  mortgage  or  charge  of  the  hereditaments  com- 
prised in  the  settlement  under  the  Settled  Land  Act 
1882,  without  being  obliged  to  give  to  the  trustees  for 
the  purposes  of  that  Act  any  previous  notice  of  his  in- 
tention in  that  behalf  (u). 

XI.— Coxtkt;  Land  CoMMissioinERs ;  Pbocedube. 

46. — (1.)  All  matters  within  the  jurisdiction  of  the  Court  Regulations 
under  this  Act  shall,  subject  to  the  Acts  regulating  the  Court,  respecting 
be  assimed  to  the  Chancery  Division  of  the  Court.  payments  into 

(2.)  Payment  of  money  into  Court  effectually  exonerates  ^JP»  »?P^- 
therefrom  the  person  maJdig  the  payment.  «^^^^'  *°- 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by 
summons  at  Chambers. 

(4.)  On  an  application  hj  the  trustees  of  a  settlement  notice 
shall  be  served  m  the  first  instance  on  the  tenant  for  life. 

(o.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit,  respecting  the  costs,  charges  or  ex- 
penses of  all  or  any  of  the  parties  to  any  application,  and  may, 
if  it  thinks  fit,  order  that  all  or  any  of  those  costs,  charges,  or 
expenses,  be  paid  out  of  property  subject  to  the  settlement  (a;). 

(7.)  General  Eules  for  purposes  of  this*  Act  shall  be  deemed 
Bules  of  Court  within  section  seventeen  of  the  Appellate  Juris-  39  &  40  Yict. 
diction  Act,  1876,  as  altered  by  section  nineteen  of  the  Supremo  e.  59. 
Court  of  Judicature  Act,  1881,  and  may  be  made  accordingly.      **  *  36  Vict. 

(8.)  The  powers  of  the  Court  may,  as  regards  land  m  the  ®*  ^^• 
County  Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of 
Chancery  of  the  County  Palatine;  and  Eules  for  regulating 
proceedings  in  that  Court  shall  bo  from  time  to  time  made  by 
the  Chancellor  of  the  Duchy  of  Lancaster,  with  the  advice  and 
consent  of  a  Jud^e  of  the  High  Court  acting  in  the  Chancery 
Division,  and  of  the  Vice-Chancellor  of  the  Comity  Palatine. 

(9.)  General  Eules,  and  Eules  for  the  Court  of  Chancery  of 
the  County  Palatine,  may  be  made  at  any  time  after  the  passing 
of  this  Act,  to  take  effect  on  or  after  the  commencement  of  this 
Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not  ex- 
ceeding in  capital  value  five  hundred  pounds,  or  in  annual  rate- 
able value  thirty  pounds,  and,  as  rog;ards  capital  money  arising 
under  this  Act,  and  securities  in  which  the  same  is  invested,  not 
exceeding  in  amoimt  or  value  five  hundred  pounds,  and  as  re- 
gards personal  chattels  settled  or  to  be  settled,  as  in  this  Act 
mentioned,  not  exceeding  in  value  five  hundred  pounds,  be 
exercised  by  any  County  Court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 

(»]  See  sect.  57,  below.  {x)  Sec  sect.  47,  below. 
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MeaniDgof 
terms. 


Payment  of 
costs  out  of 
settled 
property. 


Meaning  of 
terms. 


Constitution 
of  Land  Com- 
missioners ; 
their  powers, 


Court,  or  from  wMcli  the  capital  money  to  bo  dealt  with,  in  the 
Court  arises  under  this  Act,  or  in  connexion  with  which  the 
personal  chattels  to  be  dealt  with  in  the  Court  are  settled. 

See  sect.  2,  antey  pp.  291 — 294,  as  to  the  meaning 
of  the  terms  the  Courty  persoUy  trustees  of  a  aettlementy 
tenant  for  lifCy  the  aettkmenty  landy  capital  money  arising 
under  this  Acty  securities  in  the  above  section. 

See  the  Bales  of  Court  made  xmder  this  Act,  below. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or 
expenses  be  paid  out  of  property  subject  to  a  settlement  (y),  the 
same  shall,  subject  and  according  to  the  directions  of  the  Court, 
be  raised  and  paid  out  of  capital  money  arising  under  this  Act, 
or  other  money  liable  to  be  laid  out  in  the  purchase  of  land  to 
be  made  subject  to  the  settlement,  or  out  of  investments,  repre- 
senting such  money,  or  out  of  income  of  an^  such  money  or 
investments,  or  out  of  any  accumulations  of  income  of  land, 
money,  or  investments,  or  by  means  of  a  sale  of  part  of  the 
settled  land  in  respect  whereof  the  costs,  charges,  or  expenses 
are  incurred,  or  of  other  settled  land  comprised  in  the  same 
settlement  and  subject  to  the  same  b'mitations,  or  by  means  of 
a  mortgage  of  the  settled  land  or  any  part  thereof,  to  be  made 
by  such  person  as  the  Court  directs,  and  either  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the  subject  of  the 
settlement,  or  by  creation  of  a  term,  or  otherwise,  or  by  means 
of  a  charge  on  the  settled  land  or  any  part  thereof,  or  partly 
in  one  of  those  modes  and  partly  in  another  or  others,  or  in  any 
such  other  mode  as  the  Court  thinks  fit. 

See  sect.  2,  antCy  pp.  291 — 294,  as  to  the  meaning  of 
the  terms  the  Courty  a  settlementy  capital  money  arising 
under  this  Acty  landy  incomcy  the  settled  land  in  the  above 
section. 

48. — (1.)  The  commissioners  now  bearing  the  three  several 
styles  of  tne  Inclosure  Commissioners  for  England  and  Wales, 
and  the  Copyhold  Commissioners,  and  the  Tithe  Commissioners 
for  England,  and  Wales,  shall,  by  virtue  of  this  Act,  become 
and  shall  be  styled  the  Land  Commissioners  for  Eneland. 

(2.)  The  Land  Commissioners  shall  cause  one  ecal  to  be  made 
with  their  style  as  given  by  this  Act ;  and  in  the  execution  and 
discharge  of  any  power  or  duty  imder  any  Act  relating  to  the 
three  several  bodies  of  commissioners  aforesaid,  thejr  shsdl  adopt 
and  use  the  seal  and  style  of  the  Land  Commissioners  for 
England,  and  no  other. 

(3.)  Nothing  in  the  foregoing  provisions  of  this  section  shall 
be  construed  as  altering  in  an^r  respect  the  powers,  authorities, 
or  duties  of  the  Land  Commissioners,  or  as  affecting  in  respect 

{y)  See  Eects.  36,  46|Sub-8ect.6,  ante^  pp.  338,  347. 
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of  aj)pointmeQt,  salary,  pension,  or  otherwise  any  of  those  com- 
missioners, in  office  at  the  passing  of  this  Act,  or  any  assistant 
commissioner,  secretary,  or  other  officer  or  person  then  in  office 
or  employed  nnder  them. 

(4.)  AU  Acts  of  Parliament,  judgments,  decrees,  or  orders 
of  any  court,  awards,  deeds,  and  other  documents,  passed  or 
made  before  the  commencement  of  this  Act,  shall  be  read 
and  haye  effect  as  if  the  Land  Commissioners  were  therein 
mentioned  instead  of  one  or  more  of  the  three  several  bodies  of 
commissioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or  under  the 
authority  of  any  one  or  more  of  the  three  several  bodies  of 
commissioners  aforesaid  before  the  commencement  of  this  Act, 
and  not  then  completed,  shall  and  may  be  carried  on  and  com-^ 
pleted  by  or  under  the  authority  of  the  Land  Commissioners  f 
and  the  Land  Commissioners,  for  the  purpose  of  prosecuting,  or 
defending,  and  carrying  on  anv  action,  suit,  or  proceeding  pend- 
ing at  the  commencement  of  uiis  Act,  shall  come  into  the  place 
of  any  one  or  more,  as  the  case  may  require,  of  the  three  several 
bodies  of  commissioners  aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this  Act, 
have,  for  the  purposes  of  any  Act,  pubuc,  local,  personal,  or 
private,  passed  or  to  be  passed,  making  provision  for  the  execu^ 
tion  of  improvements  on  settled  land,  all  such  powers  and 
authorities  as  they  have  for  the  purposes  of  the  Lnprovement  of 
Land  Act,  1864;  and  the  provisions  of  the  last-mentioned  Act  27  &  28  Vict, 
relating  to  their  proceedings  and  enquiries,  and  to  authentica-  c.  114. 
tion  of  instruments,  and  to  declarations,  statements,  notices, 
applications,  forms,  security  for  expenses,  inspections,  and 
examinations,  shall  extend  and  apply,  as  far  as  the  nature  and 
circumstances  of  the  case  admit,  to  acts  and  proceedings  done 
or  taken  by  or  in  relation  to  the  Land  Commissioners  under  any 
Act  making  provision  as  last  aforesaid ;  and  the  provisions  of 
any  Act  relating  to  fees  or  to  security  for  costs  to  be  taken  in 
respect  of  the  business  transacted  under  the  Acts  administered 
by  the  three  several  bodies  of  commissioners  aforesaid  shall  ex- 
tend and  apply  to  the  business  transacted  by  or  under  the 
direction  of  the  Land  Commissioners  under  any  Act,  public, 
local,  personal,  or  private,  passed  or  to  be  passed,  by  which  any 
power  or  duty  is  conferred  or  imposed  on  them. 

See  sect.  2,  ante^  pp.  291,  294,  as  to  the  meaning  of  Meaning  of 
the  terms  the  Land  CommksionerSj  settkd  land  in  the     ™"' 
above  section. 

The  appointment  of  Tithe  Commissioners  for  England  Creation  of 
and  Wales  was  first  made  by  virtue  of  Stat.  6  &  7  xitb^,  Copy- 
Will.  IV.  c.  71,  the  first  Act  for  the  commutation  of  j^^^^^^ 

tithes  (2).     By  Stat.  4  &  5  Vict.  c.  35,  the  Copyhold  Commis- 
sioners. 

(s)  See  "Wms.  E.  P.  362. 
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Act  of  the  year  1841  (cr),  it  was  provided  that  the  Tithe 
Commissioners  for  the  time  being  should  be  the  oom- 
missioners  for  carrying  that  Act  into  execution  and  that 
the  oommissioners  acting  in  the  execution  of  that  Act 
should  be  styled  the  Copyhold  Commissioners.  By  the 
same  Act  (6)  powers  were  given  to  appoint  new  oom- 
missioners: but  these  powers  were  to  endure  for  a 
limited  period  only.  The  appointment  of  Inclosure 
Commissioners  for  England  and  Wales  was  first  made 
•by  virtue  of  Stat.  8  &  9  Vict.  c.  118,  an  Act  for  facili- 
tating the  inclosure  of  commons  and  lands  held  in 
common  {c).  By  Stat.  14  &  15  Vict.  c.  53,  it  was  pro- 
vided that  the  powers  of  appointing  commissioners 
given  by  Stat.  4  &  5  Vict.  c.  35  should  be  continued  for 
a  further  limited  period ;  that  the  powers  and  duties  of 
the  Tithe,  Copyhold  and  Inclosure  Commissioners  should 
be  vested  in  and  performed  by  the  commissioners  to  be 
appointed  under  that  Act ;  and  that  the -commissioners 
to  be  so  appointed  in  exercising  any  such  powers  or 
duties,  should  use  the  style  and  seal  of  the  commissioners 
in  whose  place  they  should  come  under  that  Act  in  re- 
spect of  such  powers  and  duties. 

The  period  of  the  duration  of  the  offices  and  of  the 
powers  of  appointment  of  commissioners  under  Stats. 
4  &  5  Vict.  c.  35  and  14  &  15  Vict.  c.  63  was  subse- 
quently extended  by  various  statutes  (rf).  Eecently 
these  offices  and  powers  have  been  continued  annually 
by  the  Act  to  continue  expiring  laws,  which  is  passed 
every  session.  They  were  lastly  continued  until  the 
31st  December  1884  by  the  Expiring  Laws  Continuance 
Act  1883  (e).  The  Land  Commissioners  therefore  hold 
office  by  virtue  of  Stats.  4  &  5  Vict.  c.  35  and  14  &  15 
Vict.  0.  53  and  the  various  continuing  Acts,  ending 
with  the  Act  of  1883. 

(a)  See  Wms.  B.  P.  383,  384.        WiUiams  on  Commons,  251  et  aq, 
{b)  See  sects.  1,6.  (^  See  Stat.  26  &  26  Vict.  c.  73. 

\e)  See  "Wms.  R.  P.  338,  339 ;  {e)  Stat.  46  &  47  Vict.  o.  40. 
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49. — (1.)  Every  certificate  and  roj)ort  approved  and  made  by  Filing  of 
the  Land  Commissioners  -under  this  Act(/)  shall  be  filed  in  certificates, 
their  office.  &9-  o^  Oom- 

£2.)  An  office  copy  of  any  certificate  or  report  so  filed  shall  be  niisaionors. 
Lvered  out  of  their  office  to  any  person  requiring  the  same,  on 
payment  of  the  proper  fee,  and  shall  be  sufficient  evidence  of  the 
certificate  or  report  whereof  it  purports  to  be  a  copy. 

See  sect.  2,  ante,  p.  294,  as  to  the  meaning  of  the  Meaning  of 
terms  tfie  Land  CommissioncrSj  person  in  the  above  sec- 
tion. 

Xn.— Restkictions,  SAviNas,  and  Qeneeal  Peovisions. 

60. — ^1.)  The  powers  under  this  Act  of  a  tenant  for  life  are  Powers  not 
not  capaole  of  assignment  or  release,  and  do  riot  pass  to  a  person  assignable ; 
as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  contract  not 
tenant  for  life,  and  remain  exerciseable  by  the  tenant  for  life       e^ereiee 
after  and  notwithstanding  any  assignment,  by  operation  of  hiw  ^''®"  ^*''^* 
or  otherwise,  of  his  estate  or  interest  under  the  settlement. 

(2.)  A  contract  by  a  tenant  for  Ufe  not  to  exercise  any  of  his 
powers  imder  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to  the 
rights  of  any  person  being  an  assignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life;  and  in  that  case  the  assignee's 
rights  shall  not  be  affected  without  his  consent,  except  that, 
unless  the  assignee  is  actually  in  possession  of  the  settled  land 
or  part  thereof,  his  consent  sliall  not  be  requisite  for  the  making 
of  leases  thereof  by  the  tenant  for  life,  provided  the  leases  are 
made  at  the  best  rent  that  can  reasonably  be  obtained,  without 
fine,  and  in  other  respects  are  in  conformity  with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the 
commencement  of  this  Act ;  and  in  this  section  assignment  in- 
cludes assignment  by  way  of  mortgage,  and  any  partial  or 
qualified  assignment,  and  any  charge  or  incumbrance;  and 
assignee  has  a  meaning  corresponding  with  that  of  assignment. 

See  seot.  2,  anlCj  pp.  291,  293,  294,  as  to  the  meaning  Meaning  of 
of  the  tenns  tenant  for  HfCj  person^  the  settlementy  posses^ 
sionj  the  aettkd  landy  rent^  fine  in  the  above  section. 

The  effect  of  the  above  section  appears  to  be  that,  if  EflPect  of 
the  tenant  for  life  under  a  settlement  should  mate  an     ^  *     ' 
absolute  assignment  of  his  life  estate — for  instance, 
upon  sale — the  assignee  will  not  be  able  to  exercise  any 
of  the  powers  given  to  a  tenant  for  Ufe  by  this  Act,  but 

(/)  See  sects.  26,  28,  anU,  pp.  330,  331. 
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the  tenant  for  life  will  still  be  able  to  exercise  any  of 
those  powers,  notwithstanding  that  he  has  parted  abso- 
lutely with  his  life  interest  nnder  the  settlement.  At 
the  same  time,  by  sect.  58  (^),  a  tenant  for  the  life  of 
another,  when  his  interest  is  in  possession,  has  the 
powers  of  a  tenant  for  life  nnder  this  Act.  The  efFect 
of  sect.  58  (h)  therefore  appears  to  be  to  give  an  absolute 
assignee  of  the  life  estate  of  a  tenant  for  life  under  a 
settlement  all  the  powers  of  a  tenant  for  life  under  the 
Act.  But  such  a  conclusion  seems  to  be  in  direct  con- 
flict with  sect.  50.  Supposing  however  that  sect.  58 
should  prevail,  the  result  would  be  that  in  the  case 
under  consideration  both  the  tenant  for  life  and  his 
assignee  would  be  able  to  exercise  the  powers  of  this 
Act.  Such  a  result  would  cause  the  greatest  inoonve- 
nienoe.  For  instance,  each  might  contract  to  sell  the 
settled  land,  which  would  lead  to  obvious  collision. 

From  what  has  been  said  it  will  be  seen  that  the  exact 
meaning  of  the  above  section  is  not  likely  to  be  eluci- 
dated without  judicial  struggling.  And  when  reason 
shall  be  in  travail  of  the  construction  of  this  enactment, 
who  shall  say  what  meaning  will  be  bom  ?  But  until 
these  mysteries  be  cleared  up,  it  does  not  seem  advisable 
to  accept  any  title  under  this  Act  from  an  absolute 
assignee  of  the  estate  of  a  tenant  for  life,  or  from  a 
tenant  for  life  who  has  absolutely  assigned  his  life 
estate. 

Kortgaffe  hj       The  case  of  a  mortgage  by  a  tenant  for  life  of  his  life 
^^*^  estate  does  not  present  the  same  difficulty  as  that  of  an 

absolute  assignment  of  his  life  interest.  Under  the 
above  section  and  sect.  2,  sub-sect.  7  (»),  the  powers  of  the 
Act  would  not  be  exercisable  by  the  mortgagee.  And 
it  is  considered  that  sect.  58  would  not  confer  any  power 

ijf)  Sect.   58,   sub-sect.   1  (v.),  (A)  See  sect.  58,  sub-sect.   2, 

below.  below. 

(i)  Ante,  p.  292. 
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upon  a  mortgagee,  even  though  he  should  enter  into 
possession.  But  after  foreclosure,  a  mortgagee  would 
seem  to  fall  within  sect.  58,  sub-sect.  1  (v.). 

By  the  above  section,  the  powers  of  this  Act  appear  Bankraptcy 
to  remain  exercisable  by  a  tenant  for  life,  notwith-  life. 
standing  that  he  should  have  become  bankrupt  and  his 
estate  or  interest  in  the  settled  land  should  have  vested 
in  his  trustee  in  bankruptcy  (k).  It  is  thought  that  a 
trustee  in  bankruptcy  cannot  properly  be  said  to  be  an 
assignee  for  value  of  the  estate  or  interest  of  the  tenant 
for  life.  If  this  be  so,  it  would  appear,  from  sub-sect. 
(3),  that  a  tenant  for  life  may  exercise  the  powers  of 
this  Act  so  as  to  affect  the  rights  of  his  trustee  in  bank- 
ruptcy, without  the  latter's  consent. 

One  effect  of  sub-sect.  (3)  of  the  above  section  appears  Sale  of  life 
to  be  that,  if  a  tenant  for  life  has  assigned  his  life  ^^  * 
estate,  with  possession,  to  a  purchaser,  any  subsequent 
conveyance  of  the  settled  land  made  by  the  tenant  for 
life  under  this  Act  (/)  will  not  defeat  or  have  priority 
over  the  purchaser's  estate,  without  the  purchaser's  con- 
sent.    And  if  a  tenant  for  life  should  mortgage  his  Uf e  Mortgage  of 

i    i  1       ii        1  i  •  V  J  life  estate. 

estate,  under  the  above  section,  any  subsequent  convey- 
ance of  the  settled  land  made  by  him  under  this  Act, 
except  a  lease  without  fine  made  while  in  actual  posses- 
sion, will  be  subject  to  the  estate  or  interest  of  the 
mortgagee.  We  have  seen  however  that  by  sect.  20  (m) 
a  tenant  for  life  has  no  power  to  make  any  conveyance 
of  the  settled  land  under  this  Act,  otherwise  than  sub" 
j'ect  to  and  with  the  exception  of  any  estate  or  interest 
conveyed  or  created  for  securing  money  already  actually 
raised.  Sect.  20  therefore  also  appears  to  prevent  a 
tenant  for  life  from  making  any  conveyance  of  the 

{k)  Stat.  46  &  47  Yict.  o.  62,  (/)  See  sect.  20,  anU,  p.  321. 

88.  44,  64,  168.  (m)  AnU,  pp.  321—326. 

W.C.  A  A 
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settled  land  which  could  prejudice  the  rights  of  a  mort- 
gagee of  his  life  estate, 
p®"®,^  ,.^       It  will  he  ohserved  that,  under  the  ahove  section,  the 

tenant  for  life  ^  , 

under  this  oousent  of  a  mortgagee,  not  in  possession,  of  the  estate 
mortgaTOF  in  ^^  ^®  tenant  for  life  is  not  requisite  for  the  making  of 
poaseasion.  a  lease  by  the  tenant  for  life  under  this  Act  without 
fine.  The  terms  of  sect.  20  (n)  however  appear  to  pre- 
clude a  tenant  for  life  from  leasing  the  settled  land  by 
deed,  otherwise  than  subject  to  and  with  the  exception 
of  all  estate  and  interest  of  a  mortgagee  of  his  life 
estate  for  money  actually  raised.  Notwithstanding  the 
above  section  therefore,  it  seems  extremely  doubtful 
whether  a  tenant  for  life,  who  has  mortgaged  his  life 
estate,  can,  while  in  possession,  grant  any  lease  of  the 
settled  land  under  this  Act  which  shall  take  precedence 
of  the  estate  or  interest  of  the  mortgagee,  without  the 
mortgagee's  concurrence. 

Prohibition  61, — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instm- 

or  limitation  ment  executed  or  made  Before  or  after,  or  partly  before  and 
against  exer-  partly  after,  the  commencement  of  this  Act  a  {)roYision  is  in- 
cu»  of  powers,  gej^  purporting  or  attempting,  by  way  of  directLon,  declaration 
or  otherwise,  to  forbid  a  tenant  for  life  to  exerdse  any  power 
under  this  Act,  or  attempting,  or  tending,  or  intendea,  by  a 
limitation,  ^t,  or  disposition  over  of  settled  land,  or  by  a 
limitation,  gift,  or  disposition  of  other  real  or  any  personal  pro- 
perty, or  by  the  imposition  of  any  condition,  or  by  forfeiture,  or 
in  any  other  manner  whatever,  to  prohibit  or  prevent  him  from 
exercising,  or  to  induce  him  to  aostain  from  exercising,  or  to 
put  him  into  a  position  inconsistent  with  his  exercising,  any 
power  under  this  Act,  that  provision,  as  far  as  it  purports,  or 
attempts,  or  tends,  or  is  intended  to  have,  or  would  or  might 
have,  the  operation  aforesaid,  shall  be  deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest 
limited  to  continue  so  long  only  as  a  person  abstains  from 
exercising  any  power  shall  be  and  take  effect  as  an  estate  or 
interest  to  continue  for  the  period  for  which  it  would  continue  if 
that  person  were  to  abstam  from  exercising  tiie  power,  dis- 
diarg^  from  liability  to  determination  or  cesser  by  or  on  bis 
exercising  the  same. 

Keaning  of         See  sect.  2,  ante,  pp.  291,  294,  as  to  the  meaning  of 
""'•  the  terms  settlement^  triV/,  tenant  for  Kfe^  aettkd  land  in 

the  above  section. 

(fi)  AnU,  pp.  821—326. 
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The  above  section  seems  to  make  void  any  deolara-  Declaration 
tion,  contained  in  a  settlement  or  any  other  instrument,  p^era  oF 
which  attempts  to  restrict  the  powers  conferred  by  this  tenant  forlife. 
Act  upon  a  tenant  for  life. 

As  the  application  of  the  Act  cannot  be  excluded  by  Practice, 
any  express  declaration  contained  in  a  settlement,  and 
as  the  provisions  of  the  Act  override  those  of  any  ex- 
press power  (o),  it  is  useless  to  continue  to  insert  in 
settlements  express  powers,  in  the  form  previously 
adopted  (p),  for  the  purpose  of  effecting  the  sale  or 
leasing  of  settled  land,  or  any  other  object,  for  which 
the  Act  provides.  Every  such  object  may  now  be  left 
to  the  operation  of  law.  The  powers  conferred  by  the 
Act  may  be  enlarged  by  express  declaration  {q) ;  and  in 
some  instances  it  may  be  found  expedient  to  insert  in 
settlements  clauses  extending  the  provisions  of  the  Act. 
But  it  is  unnecessary  to  insert  a  clause  expressly  autho- 
rizing any  object,  which  can  be  effected  by  means  of  the 
powers  now  annexed  by  law  to  the  estate  of  the  tenant 
for  life. 

62.  Notwithstanding  anything  in  a  settlement,  the  exercise  Froyision 
by  the  tenant  for  life  of  any  power  under  tliis  Act  shall  not  J^^^f* 
occasion  a  forfeiture.  forfeiture. 

See  sect.  2,  anfey  p.  291,  as  to  the  meaning  of  the  Meaning  of 
terms  settlement ^  tenant  for  life  in  the  above  section. 

J^3.  A  tenant  for  life  shall,  in  exercising  any  power  under  Tenant  for 

this  Act,  have  regard  to  the  interests  of  all  parties  entitled  life  trustee 

under  the  settlement,  and  shall,  in  relation  to  the  exercise  for  all  PJ^tiGs 

thereof  by  him,  be  deemed  to  be  in  the  position  and  to  have  w^tereeted. 
the  duties  and  liabilities  of  a  trustee  for  those  parties. 

See  sect.  2,  ante^  p.  291,  as  to  the  meaning  of  the  Meaning  of 
terms  tenant  for  life^  the  settlement  in  the  above  section.       "^' 

The  above  section  is  very  important.     It  will  be  EflPectof 
observed  that  a  tenant  for  life  is  to  have  the  duties  and  "^  ' 

(o)  See  sect.  66,  below.  (q)  See  sect.  67y  below. 

( p)  See  antty  pp.  295—297,  801 . 

A  A  2 
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liabilitieB  of  a  trostee  for  all  parties  entitled  under  the 
BetUement.  Thns  he  will  be  treated  as  a  trustee  for 
himself  as  life  tenant  as  well  as  for  those  entitled  in 
remainder.  It  is  thought  therefore  that,  in  exercising 
any  power  under  this  Act,  he  will  be  entitied  to  all 
profits  and  advantages,  to  which  the  tenant  for  life 
would  be  lawfully  entitied  upon  the  exercise  of  a  similar 
power  by  an  actual  trustee  for  tenant  for  life  and  re- 
maindermen. But  if  a  tenant  for  life  should  attempt 
to  obtain  any  undue  advantage  for  himself  to  the  pre- 
judice of  those  in  remainder,  or  should  neglect  their 
interests  (r),  it  is  thought  that  the  exercise  of  the  power 
might  be  set  aside  as  void,  unless  it  were  protected  by  the 
terms  of  sect.  54 ;  and  that,  if  the  exercise  of  the  power 
were  so  protected,  the  tenant  for  life  would  be  liable  to 
account  for  what  he  had  unduly  received,  or  for  what  he 
might  have  received,  in  the  same  way  as  if  he  had  been 
an  actual  trustee  without  any  beneficial  interest  in  the 
land  settled. 


General  pro* 
tectioii  ox 
purchasers, 


Meaning  of 
terms. 


Effect  of 
sect.  54. 


Notice, 


54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge, 
a  purcliaser,  lessee,  mortgagee,  or  other  person  dealing  in  |;ood 
faith  with  a  tenant  for  life  shall,  as  against  all  parties  entitled 
under  the  settlement,  be  conclusively  taken  to  have  given  the 
best  price,  consideration,  or  rent,  as  the  case  mav  require,  that 
could  reasonably  be  obtained  by  the  tenant  for  life,  and  to  have 
complied  with  ail  the  requisitions  of  this  Act. 

See  sect.  2,  ante,  pp.  291,  293,  294,  as  to  the  meaning 
of  the  terms  person ,  tenant  for  lifey  the  settlement^  rent  in 
the  above  section. 

The  effect  of  the  above  section  appears  to  be  that,  if 
a  tenant  for  life  exercise  any  of  the  powers  of  this  Act 
in  favour  of  a  person  dealing  with  him  in  goodfaithy  the 
exercise  of  the  power  cannot  be  set  aside  as  void,  on  the 
ground  that  some  requisition  of  the  Act  has  not  been 
complied  with.  It  is  thought  that,  if  a  purchaser  or 
other  person  should  have  notice  {s)  that  the  proposed 


(r)  SeePearson,  J.,  Wheeltcrtght 
V.  Walker,  23  Ch.  D.  762. 


(«}  See  anUf  pp.   36,   37,   33, 
274—278. 
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inmsaction  is  not  in  accordance  with  the  terms  of  the 
power,  he  would  not  be  a  person  dealing  in  good  faith. 

If  a  remainderman  should  suffer  injury  from  an  Remedy  of 
illegal  exercise  of  some  power  given  by  this  Act,  which  "™*^<^«^- 
oannot  be  set  aside  by  reason  of  the  above  section,  his 
proper  remedy  would  appear  to  be  to  take  proceedings 
against  the  tenant  for  life  as  for  a  breach  of  trust.  For 
it  appears  that  the  tenant  for  Hf e  would  be  personally 
liable  to  maJke  good  to  the  settled  estate  any  loss,  afPect- 
ing  the  remaindermen,  which  arose  out  of  a  breach  of 
the  duties  imposed  upon  him  by  sect.  53  (t). 

66. — (1.)  Powers  and  authorities  conferred  by  this  Act  on  a  Exercise  cf 
tenant  for  life  or  trustees  or  the  Court  or  the  Land  Commis-  powers; 
sioners  are  exerciseable  from  time  to  time.  Hmitation  of 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  jar-  provisions, 
tition,  leasing,  mortgaging,  charging,  or  other  power  is  exercised  &c. 
by  a  tenant  for  life,  or  by  the  trustees  of  a  settlement,  he  and 
they  may  respectively  execute,  make,  and  do  all  deeds,  instru- 
ments, and  things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale,  purchase, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power, 
consent,  payment,  receipt,  deed,  assurance,  contract,  expenses, 
act,  or  transaction,  the  same  shall  be  construed  to  extend  only 
(unless  it  is  otherwise  expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  deahngs,  powers,  consents,  payments,  re- 
ceipts, deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  Act. 

V 

See  sect.  2,  ante,  pp.  191,  192,  194,  as  to  the  meaning  Meaning  of 
of  the  terms  tenant  for  life,  the  Court,  the  Land  Commis-  *®™"- 
sioners,  trustees  of  a  settkment  in  the  above  section. 

60. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  Saving  for 
prejudicially  affect  any  power  for  the  time  being   subsisting  other  powers, 
under  a  settlement,  or  by  statute  or  otherwise,  exerciseable  by 
a  tenant  for  life,  or  by  trustees  with  his  consent,  or  on  his  re- 
quest, or  by  his  direction,  or  otherwise;  and  the  powers  given 
by  this  Act  are  cumulative  (m).  • 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  this  Act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  contracts  or 
intends  to  exercise  any  power  under  this  Act,  the  provisions  of 
this  Act  shall  prevail ;  and,  accordingly,  notwithstanding  any- 
thing in  tiie  settlement,  the  consent  of  the  tenant  for  life  shall, 

(0  See  seot.  53 andnotes,  above.       Settled  EttaUs,  24   Ch.  B.   129, 
(ti)  BeeMetheDukeo/Netccattle'i      139  ;  31  W.  R.  782. 
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sect.  56. 


Trasts. 


by  virtue  of  this  Act,  be  necessary  to  the  exercise  by  the  trustees 
of  the  settlement  or  other  person  of  any  power  conferred  by  the 
settlement  exeroiseable  for  any  purpose  proyided  for  in  this 
Act  (u). 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  Court  may,  on  the  applica- 
tion of  the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or 
of  any  other  person  interested,  give  its  decision,  opinion,  advice, 
or  direction  tnereon. 

See  sect.  2,  ante^  pp.  291,  294,  as  to  the  meaning  of 
the  terms  a  settlement^  tenant  far  life^  trustees  of  the  settle* 
menty  the  Courts  person  in  the  above  section. 

The  effect  of  the  above  section  is  that,  if  a  power  of 
sale  of  "  settled  land  "  (ai)  should  have  been  conferred 
upon  trustees  by  a  "  settlement "  (x)  made  before  this 
Act  came  into  operation  (^),  the  consent  of  the  *^  tenant 
for  life  "  under  this  Act  {x)  is  now  requisite,  in  order 
that  the  power  may  be  validly  exercised,  notwithstand- 
ing that  the  power  should  have  been  expressly  made 
exercisable  by  the  trustees  alone  without  the  consent  of 
any  other  person  (z).  The  above  section  appears  to 
have  a  similar  effect  in  every  case  of  a  power  exercisable 
for  any  purpose  provided  for  in  this  Act  and  con/erred  hy 
a  settlement  (a)  made  either  before  or  after  this  Act 
came  into  operation. 

It  will  be  observed  that  powers  only  are  expressly 
mentioned  in  the  above  section.  It  is  not  expressly 
enacted  that  the  consent  of  the  tenant  for  life  shall  be 
necessary  to  the  exercise  of  a  trust  created  by  the  settle- 
ment exercisable  for  any  puipose  provided  for  in  this 
Act  (6).  It  is  obvious  however  that,  if  "the  settle- 
ment '^  (c)  should  contain  a  trust  exercisable  by  trustees 
alone  for  some  purpose  provided  for  in  this  Act,  a  oon- 


(m)  BodRetheDuJc€ofNeweMtWt 
Settled  Eatatee,  24  Ch.  D.  129, 
139;  31  W.  R.  782. 

{x)  See  fleet.  2,  ante^  p.  291, 
sects.  68,  69,  61,  63,  below. 

(y)  Seean^,  p.  291. 

(e)  See  Be  Luke  of  KewcoitWe 
Settled  JEttatefj  24  Ch.  D.   129, 


139  ;  31  W.  R.  782. 

(a)  See  sect.  2,  sab-sect.  1,  anUf 
p.  291 ;  sects.  68, 69, 61, 63,  below. 

{b)  See  Taylor  v.  Honeia,  W.  N. 
1884,  p.  16. 

(e)  See  sect.  2,  sub-sect.  1,  ante, 
p.  291. 


Settled  Land  Act,  1882.  369 

flict  might  arise  between  the  provisions  of  the  settle- 
ment and  the  provisions  of  this  Act,  in  relation  to  some 
matter  in  respeot  whereof  the  tenant  for  life  had  exer- 
oised  or  intended  to  exercise  some  power  under  this  Act. 
In  case  of  such  a  conflict,  the  provisions  of  this  Act  are 
to  prevail.  It  does  not  therefore  appear  to  be  safe  to 
take  a  title  from  the  trustees  of  a  settlement  alone, 
without  the  concurrence  of  the  tenant  for  life,  if  the 
trustees  be  acting  in  the  execution  of  a  trust,  created  by 
"the  settlement,''  for  any  purpose  provided  for  in  this 
Act.  For  it  seems  that  a  person  dealing  with  the 
trustees  alone  might  be  prejudiced  by  an  actual  or  even 
an  intended  exercise  of  some  power  under  this  Act  on 
the  part  of  the  tenant  for  life. 

An  opinion  is  expressed  by  Messrs.  Wolstenholme  &  Opinion  of 
Turner  in  their  edition  of  the  Settled  Land  Act  jfei^^a 
1882  (d)  that  to  the  exercise  of  a  power  given  to  Turner, 
trustees  for  raising  charges  by  mortgage  or  sale  the 
consent  of  the  tenant  for  life  would  not  be  necessary, 
on  the  ground  that  the  trustees  would  have  a  title 
paramount  to  that  of  the  tenant  for  life,  and  he  could 
not  prevent  the  raising  of  the  charges.  This  Act  does 
not  give  a  tenant  for  life  any  power  to  mortgage  the 
settled  land  for  the  purpose  of  raising  charges  (e).  It 
is  thought  therefore  that  a  power  for  trustees  to  mort- 
gage in  order  to  raise  charges  cannot  be  said  to  be 
"  a  power  exercisable  for  any  purpose  provided  for  in 
this  Act "  within  the  meaning  of  the  above  section ; 
and  that  such  a  power  may  still  be  validly  exercised  by 
the  trustees  alone.  But  it  is  submitted  that  a  difference 
exists  in  the  case  of  a  power  for  raisiag  charges  by  saie 
conferred  by  "  the  settlement  "  upon  the  trustees  alone. 
As  capital  money  arising  under  this  Act  may  be  applied 
in  discharge  of  any  incumbrances  affecting  the  whole 

(d)  Page  63.  {t)  See  sects.  6,  18,  onto,  pp. 

299,  320. 
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estate,  which  is  the  subject  of  the  settlement  (e),  a 
tenant  for  life  might  sell  the  settled  land  under  this 
Act,  and  the  purchase-money  might  properly  be  applied 
in  satisfying  the  charges.  The  sale  of  part  of  the 
settled  land  in  order  to  discharge  incumbrances  affect- 
ing the  whole  estate  in  any  land  subject  to  the  settle- 
ment thus  appears  to  be  a  "  purpose  provided  for  in 
this  Act."  Moreover  a  tenant  for  life  is  to  be  deemed 
to  be  such,  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land  is  incumbered  or  charged 
in  any  manner  (/).  In  view  of  these  considerations 
and  in  the  absence  of  actual  decision  on  the  point  in 
question,  it  does  not  seem  safe  to  take  a  title  from 
trustees  alone  under  a  power  of  sale  of  settled  land, 
eon/erred  hy  "  the  settlement "  (^),  for  the  purpose  of 
raising  charges  or  discharging  other  incumbrances  affect- 
ing the  whole  estate  the  subject  of  the  settlement. 

Intention  to  The  above  section  enacts  that,  in  case  of  conflict  be- 

power  under  tween  the  provisions  of  the  settlement  and  the  provisions 
this  Act.  Qf  ti^g  ^^  relative  to  any  matter  in  respect  whereof  the 
tenant  for  life  intends  to  exercise  any  power  under  this 
Act,  the  provisions  of  this  Act  shall  prevail.  It  will  be 
remembered  that  by  sect.  45  (A),  before  a  tenant  for  life 
can  contract  to  exercise  any  power  under  this  Act,  he 
must  duly  give  one  month's  previous  notice  of  his  in- 
tention in  that  behalf  to  the  trustees  of  the  settlement. 
The  effect  of  the  above  section  seems  to  be  that  the 
trustees  of  the  settlement  cannot  safely  act  imder  the 
provisions  of  the  settlement,  without  the  concurrence  of 
the  tenant  for  life,  with  regard  to  any  matter  in  respect 
whereof  they  have  received  notice  from  him  of  his 
intention  to  exercise  some  power  under  this  Act.  It  will 
be  observed  that  the  above  section  does  not  expressly 
require  the  tenant  for  life  to  give  notice  to  the  trustees 

{e)  Sect.  21  (ii.),  ante,  p.  326.  (^)  See  sect.  2,  sub-sect.  IfOnte, 

{/)  Sect.  2,  sub-sect.  7,  ante,      p.  291. 
p.  292.  (A)  Ante,  p.  344. 
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of  his  intention  to  exercise  some  power  under  this  Act, 
in  order  that  '^  the  provisions  of  this  Act  shall  prevail.'' 
It  is  thought  therefore  that  it  is  now  practically  unsafe 
to  take  a  title  from  trustees  alone  under  the  provisions 
of   "  a  settlement "  («)  with  regard  to  any  matter  in 
respect  whereof  a  tenant  for  life  under  "the  settle- 
ment "  (t)  might  exercise  some  power  under  this  Act- 
Messrs.  Wolstenholme  &  Turner  remark  (A-),  appa-  Opinion  of 
rently  with  regard  to  powers  exercisable  for  the  same  ste^bneimd 
purpose  by  the  trustees  under  the  provisions  of   the  Turner, 
settlement  and  by  the  tenant  for  life  imder  this  Act, 
that,  as  the  tenant  for  life  must  give  one  month's  notice 
to  the  trustees  before  his  contract  has  any  binding  effect, 
any  contract  made  by  them  before  the  expiration  of  the 
notice  necessarily  takes  priority  over  the  contract  of  the 
tenant  for  life,  and  thus  no  conflict  between  the  two 
contracts  can  arise.     It  will  be  seen  from  the  preceding 
paragraph  that  the  writer  is  compeUed  to  differ  from 
those  learned  gentlemen  for  the  reasons  given  therein. 

67. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor  from  Additional  or 
conferring  on  the  tenant  for  life,  or  the  trustees  of  the  settle-  larger  powers 
ment,  any  powers  additional  to  or  larger  than  those  conferred  by  hy  settlement, 
this  Act. 

(2.)  Any  additional  or  larger  powers,  so  conferred  shall,  as  far 
as  may  be,  notwithstanding  anything  in  this  Act,  operate  and 
be  exerciseable  in  the  like  manner,  and  with  all  the  like  inci- 
dents, effects,  and  consequences,  as  if  they  were  conferred  by 
this  Act,  unless  a  contrary  intention  is  expressed  in  the  settle- 
ment. 

See  sect.  2,  ante,  p.  291,  as  to  the  meaning  of  the  Meaning  of 
terms  tenant  far  life^  trustees  of  the  settlement  in  the 
above  section. 

Xm. — Limited  Ownbbs  obnebaxly. 

58. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  Ennmeration 
interest  of  each  of  them  is  in  possession,  have  the  powers  of  a  of  other 
tenant  for  life  under  this  Act,  as  if  each  of  them  were  a  tenant  lunited 
for  life  as  defined  in  this  Act  (namely) :  owners,  to 

(i)  See  sect.  2,  sub-sect.  1,  ante,  {k)  Settled  Land  Act,  p.  63. 

p.  291. 
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haye  powers        (i*)  A  tenant  in  tail,  indudinp  a  tenant  in  tail  wHo  is  by 
of  teoant  for  Act  of  Parliament  restrained  from  barring  or  defeating 

Ufe.  bis  estate  tail,  and  although  the  reversLon  is  in  the 

Crown  (m),  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Chrown,  but  not 
including  such  a  tenant  in  tail  where  the  land  in 
respect  whereof  he  is  so  restrained  was  purchased  with 
money  provided  by  Parliament  in   consideration  of 
public  services : 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation, 
gift,  or  disposition  over,  on  failure  of  his  issue,  or  in 
any  other  event  (n) : 
(iii.)  A  person  entitled  to  a  base  fee  To),  although  the  rever- 
sion is  in  the  Crown,  and  so  uiat  the  exercise  by  him 
of  his  powers  imder  this  Act  shall  bind  the  Crown :  ^ 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding 

merely  under  a  lease  at  a  rent : 
(v.)  A  tenant  for  the  life  of  another  (|>),  not  holding  merely 

under  a  lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of 
the  estate,  or  by  conditional  limitation,  or  otherwise, 
or  to  be  defeated  bj  an  executory  limitation;  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumula- 
tion of  income  for  payment  of  debts  or  other  purpose : 
fvii.)  A  tenant  in  tail  after  possibility  of  issue  extinct  {q) : 
fviii.)  A  tenant  b^  the  curtesy : 

[ix.)  A  person  entitled  to  the  income  of  land  imder  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own 
or  any  other  Ufe,  whether  subject    to  expenses  of 
management  or  not  (r),  or  imtil  sale  of  the  land,  or 
until  forfeiture  of  his  mterest  therein  on  bankruptcy 
or  other  event. 
(2.)  In  every  such  case,  the  provisions  of  this  Act  referring  to 
a  tenant  for  life,  either  as  conferring  powers  on  him  or  other- 
wise, and  to  a  settlement,  and  to  settled  land,  shall  extend  to 
each  of  the  persons  aforesaid,  and  to  the  instrument  under 
which  his  estate  or  interest  arises,  and  to  the  land  therein  com- 
prised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 
ree;ards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to 
refer  to  the  determination  by  death  or  otherwise  of  such  estate 
or  interest  as  last  aforesaid. 

Meaning  of         See  sect.  2,  antej  pp.  291,  293, 294,  as  to  the  meamng 
^™''  of  the  terms  possession^  tenant  for  lifey  rent^  incotne^  land, 

settlement^  settled  land  in  the  above  section. 


fm)  See  Wms.  B.  P.  66.  ip)  See  anU^  pp.  361,  362. 

(ft)  Ee  Morffan,  24  Ch.  D.  lU ;  [q)  See  Wms.  R.  P.  67. 

ted  quare.  (r)  He  Jonet,  24  Gh.  D.  688 ; 


(ft)  Jte  Mvrgan^  24  Ch.  D.  114 ;  iq\  See  Wms.  R.  P.  67^ 

I  qu€Bre.  (r)  £e  Jonet,  24  C 

(o)  See  Wins.  B.  P.  66.  S.  C,  48  L.  T.  812. 
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By  Stat.  3  &  4  Will.  IV.  o.  74  (a)  tenants  in  tail,  with  The  pwYiona 
certain  exceptions  (^),  may  dispose  of  the  lands  entailed  ^' 
by  deed  enrolled  for  an  estate  in  fee  simple  or  for  any 
less  estate ;  and  may  lease  the  same  lands  for  twenty-one 
years  under  certain  conditions,  without  the  necessity  of 
barring  the  entail  for  that  purpose  (ti).  And  by  the 
Settled  Estates  Act  1877  (x)  leases  may  be  granted  for 
twenty-one  years  of  estates  in  England  and  for  thirty- 
five  years  of  estates  in  Ireland,  under  conditions 
specified  in  that  Act  (a?),  by  any  person  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of 
any  settled  estates  (y)  for  an  estate  for  any  life,  or  for 
a  term  of  years,  determinable  with  any  life  or  lives,  or 
for  any  greater  estate,  either  in  his  own  right  or  in 
right  of  his  wife,  imless  the  settlement  (j/)  contain  an 
express  declaration  to  the  contrary,  and  also  by  any 
person  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  any  imsettled  estates  as  tenant  by 
the  curtesy  or  in  dower,  or  in  right  of  a  wife  who  is 
seised  in  fee.  Except  by  virtue  of  these  enactments  or 
of  an  express  power,  before  the  above  section  came  into 
operation,  the  persons  enumerated  in  sub-sect.  1  (i. — ^ix.) 
thereof  could  not  make  any  valid  disposition  of  their 
lands  for  any  greater  estate  or  interest  than  their  own, 
or  which  would  endure  for  a  longer  period  than  their 
own  interest. 

It  will  be  observed  that  the  above  section  extends  the  Tenants  in 
powers  of  a  tenant  for  life  under  this  Act  to  tenants  in  froi^^umng 
tail  restrained  from  barring  their  entails  by  Stat.  34  &  *^e  entoiL 
35  Hen.  VIII.  o.  20,  which  relates  to  estates  tail  granted 
by  the  Crowu  as  the  reward  for  public  services  («).    The 
only  tenants  in  tail  to  whom  the  powers  of  this  Act  are 

(«)  Sects.  16,  40,  41.  {x)  Stat.  40  ft  41  Viot.  o.  18, 

{i)  See  sect.  18 ;  Wms.  R.  P.      s.  46. 
56—68.   See  Stat.  4  &  6  WiU.  IV.  (y)  See  Stat.  40  &  41  Viot.  c.  18, 

0.  92,  8. 12,  aa  to  lands  in  Ireland.      b.  2. 

(m)  See  Wms.  R.  P.  60,  69.  (z)  Duke  of  Grafton's  case,  6 

Binjf .  N.  C.  27 ;  Wms.  R.  P.  66. 
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not  extended  are  tenants  in  tail  of  land  purchased  with 
money  provided  by  Parliament  in  consideration  of  public 
services,  who  are  restrained  by  Act  of  Parliament  from 
barring  the  entail. 


Heaningof 
terniB. 


XrV.— Inpaitts  ;  Married  Women  ;  Lunatics. 

Infant  abso-  59,  Where  a  person,  who  is  in  his  own  right,  seised  of  or 
lately  entitled  entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of 
to  be  aH  tenant  ^j^g  ^^t  the  land  is  settled  land,  and  the  infant  shaU  be  deemed 
for  Me.  ^^j^^  £^j,  lifQ  thereof. 

See  sect.  2,  ante^  pp.  291,  293,  as  to  the  meaning  of 
the  terms  possesaioriy  landj  settled  land,  tenant  for  life  in 
the  above  section. 

Any  interest        The  above  section  appears  to  apply  in  the  case  of  an 

in  possession     ,  ,  ,  . 

in  any  here-  infant  seised  of  or  entitled  in  possession  to  any  here- 
ditaments,      ditaments  of  any  tenure  (a)  for  any  estate  or  interest. 

One  of  two  partners  in  a  colliery  business  died  intes- 
tate, leaving  a  widow  and  infant  children.  It  was  held 
that  the  interests  of  the  infants  in  land,  which  formed 
part  of  the  assets  of  the  partnership,  might  be  treated 
as  "  settled  land  "  by  virtue  of  the  above  section  (6). 


Land  part  of 

partnership 

assets. 

J2#  WeUi. 


Tenant  for 
life,  infant. 


Meaning  of 
terms. 


60. — ^Where  a  tenant  for  life,  or  a  pjerson  having  the  powers 
of  a  tenant  for  life  under  this  Act  (c),  is  an  infant,  or  an  infant 
would,  if  he  were  of  full  age,  be  a  tenant  for  Hfe,  or  have  the 
powers  of  a  tenant  for  life  under  this  Act  {d)^  the  powers  of  a 
tenant  for  life  under  this  Act  may  be  exercised  on  his  behalf  by 
the  trustees  of  the  settlement  (e),  and  if  there  are  none,  then  by 
such  person  and  in  such  manner  as  the  Court,  on  the  applica- 
tion of  a  testamentary  or  other  guardian  or  next  friend  of  the 
infant,  either  generally  or  in  a  particular  instance,  orders. 

See  sect.  2,  ante^  pp.  291,  292,  294,  as  to  the  meaning 
of  the  terms  tenant  for  Ufe^  trustees  of  the  settlement^  the 
Court  in  the  above  section. 


(a)  Stat.  13  k  14  Vict.  c.  21, 
8.  4  ;  an/tf,  p.  1. 

(b)  Re  WelU,  31  W.  R.  764; 
S.  C,  W.  N.  1883.  p.  111. 

(c)  See  sect.  68,  ante^  p.  361, 
and  sect.  61»  below. 


(d)  See  R$  Morgan.  24  Gh.  D. 
114. 

(e)  See  Re  Luke  of  NeweaetleU 
Betatee,  24  Gh.  D.  129,  139,  140; 
S,  a,  31  W.  B.  782. 
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61. — (1.)  The  foregoing  proTisioiis  of  this  Act  do  not  apply  in  Married 
the  case  of  a  married  woman.  woman,  how 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  to  be  affected, 
married  woman,  would  have  been  a  tenant  for  life  or  would 
have  had  the  powers  of  a  tenant  for  life  (/)  under  the  foregoing 
provisions  of  this  Act,  is  entitled  for  her  separate  \ise,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her 
separate  property  (i^),  or  as  a  feme  sole,  then  sne,  without  her 
husband,  shall  have  the  powers  of  a  tenant  for  life  under  this 
Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then 
she  and  her  husband  together  shall  have  the  powers  of  a  tenant 
for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life 
and  a  settlement  and  settled  land  shall  extend  to  the  married 
woman  without  her  husband,  or  to  her  and  her  husband 
together,  as  the  case  may  require,  and  to  the  instrument  under 
which  her  estate  or  interest  arises,  and  to  the  land  therein  com- 
prised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all 
deeds,  instruments,  and  things  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not 
prevent  the  exercise  by  her  of  any  power  under  this  Act. 

See  sect.  2,  anie^  p.  291,  as  to  the  meaning  of  the  Meaning  of 
terms  tenant  for  life^  a  settkmenty  settled  land^  land  in  the  *®"^- 
above  section. 

In  the  case  of  the  infancy  of  a  married  woman  the  Infant 
provisions  of  sects.  59,  60,  above,  would  appear  to  apply  "oman. 
by  virtue  of  sub-s.  4  of  the  above  section. 

6d.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  Tenant  for 
a  tenant  for  life  under  this  Act  (A),  is  a  lunatic,  so  found  by  life,  limatic. 
inquisition,  the  committee  of  his  estate  may,  in  his  name  and 
on  his  behalf,  under  an  order  of  the  Lord  Chancellor,  or  other 
person  intrusted  by  virtue  of  the  Queen's  Sign  Manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  estates 
of  lunatics,  exercise  the  powers  of  a  tenant  for  life  under  this 
Act ;  and  the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  the  estate. 

See  sect.  2,  ante^  p.  291,  as  to  the  meaning  of  the  Meaning  of 
terms  tenant  for  life^  the  settled  land  in  the  above  section.  *®™"' 

if)  See  sect.  68,  ^nU^,  361.  (h)  See  sect.  68,  anUy  p.  361; 

7)  See  the  Married  Women's      sect.  61,  above. 
Property  Act,  1882,  below. 
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Pronsion  for 
case  of  trust 
to  sell  and 
re-inTest  in 
land. 


XV.— SETTLEMEirr  BY  WAY  OF  TRUSTS  FOE  SALE. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  wliich 
under  or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to 
surrender,  copy  of  court  roll.  Act  of  Parliament,  or  other  instru- 
ment, or  any  number  of  instruments,  whether  made  or  passed 
before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  IS  subject  to  a  trust  or  direction  for  sale  of 
that  land,  estate,  or  interest,  and  for  the  application  or  disposal 
of  the  money  to  arise  from  the  sale,  or  the  income  of  that 
money,  or  the  income  of  the  land  until  sale,  or  any  part  of 
that  money  or  income,  for  the  benefit  of  any  person  for  his 
life,  or  any  other  limited  period,  of  for  the  banefit  of  two  or 
more  persons  concurrently  for  any  limited  period,  and  whether 
absolutely,  or  subject  to  a  trust  for  accumulation  of  income 
for  payment  of  debte  or  other  purpose,  or  to  any  other  restric- 
tion, snail  be  deemed  to  be  settled  land,  and  the  instrument 
or  instrumente  under  which  the  trust  arises  shall  be  deemed 
to  be  a  settlement ;  and  the  person  for  the  time  being  beneficially 
entitled  to  the  income  of  the  land,  estate,  or  interest  aforesaia 
until  sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be 
deemed  to  be  tenant  for  life  thereof ;  or  if  two  or  more  persons 
are  so  entitled  concurrently,  then  those  persons  shall  be  deemed 
to  constitute  together  the  tenant  for  life  thereof;  and  the 
persons,  if  any,  who  are  for  the  time  being  under  the  settle- 
ment trustees  for  sale  of  the  settled  land,  or  having  ])ower  of 
consent  to,  or  approval  of,  or  control  over  the  sale,  or  if  under 
the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to 
be  trustees  thereof  for  purposes  of  this  Act  are  for  puiposes  of 
this  Act  trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to 
a  tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  e^ail 
extend  to  the  person  or  persons  aforesaid,  and  to  the  instrument 
or  instrumente  under  wnich  his  or  their  estate  or  interest  arises, 
and  to  the  land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 
(i.^  Any  reference  in  this  Act  to  the  predecessors  or  successors 
m  title  (t)  of  the  tenant  for  life,  or  to  the  remaindermen,  or 
reversioners  or  other  persons  interested  in  the  settled  laind, 
shall  be  deemed  to  refer  to  the  persons  interested  in  succes- 
sion or  otherwise  in  the  money  to  arise  from  sale  of  the 
land,  or  the  income  of  that  money,  or  the  income  of  the 
land,  until  sale  (as  the  case  may  re(}uire). 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled 
land  shall  not  be  applied  in  the  purchase  of  land  unless 
such  ai>plication  is  authorized  by  the  settlement  in  the  case 
of  capital  money  arising  thereimder  from  sales  or  other 
dispositions  of  the  settled  land,  but  may,  in  addition  to  any 
other  mode  of  application  authorized  by  this  Act,  be  applied 
in  any  mode  in  which  capital  money  arising  under  the 

(•}  See  ante,  pp.  311,  312. 
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setileinent  from  any  such  sale  or  other  disposition  is 
applicable  thereunder,  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the 
application  of  trust  money  of  the  settlement. 

(iii.;  Capital  money  arising  under  this  Act  from  the  settled 
land  and  the  securities  in  which  the  same  is  invested,  shall 
not  for  any  purpose  of  disposition,  transmission,  or  devolu- 
tion, be  considered  as  lana  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition  of  the  settled 
land,  have  been  so  considered,  and  the  same  shall  be  held 
in  trust  for  and  shall  go  to  the  same  persons  successively  in 
the  same  manner,  and  for  and  on  the  same  estates,  interests, 
and  trusts  as  the  same  would  have  gone  and  been  held  if 
arising  under  the  settlement  from  a  sale  or  disposition  of 
the  settled  land,  and  the  income  of  such  capital  money  and 
securities  shall  be  paid  or  applied  accordingly. 

(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by 
purchase,  or  in  exchange,  or  on  partition,  shall  be  con- 
veyed to  and  vested  in  the  trustees  of  the  settlement,  on 
the  trusts,  and  subject  to  the  powers  and  provisions  which, 
under  the  settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  contained,  are 
subsisting  with  respect  to  the  settled  land,  or  would  be  so 
subsisting  if  the  same  had  not  been  sold,  or  as  near  thereto 
as  circumstances  permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging. 

See  sect.  2,  ante^  pp.  291 — 294,  as  to  the  meaning  of  the  Meaning  of 
terms  landy  uilly  income^  person^  settled  land,  settlement^     ""** 
tenant  for  life^  trustees  of  the  settlement^  capital  money 
arising  under  this  Acty  securities  in  the  above  section. 

Th^  provisions  of  the  above  section  are  entirely  new.  Effect  of 
Its  effect  is  that,  when  any  interest  in  any  heredita-  *^ '  ' 
ments  {k)  is  subject  to  a  trust  for  sale  and  application  of 
the  whole  or  ant/ part  of  the  proceeds  ofsale^  or  of  the  income 
thereof,  or  of  the  income  of  that  interest  until  sale,  for  the 
benefit  of  any  person  for  his  life  or  any  other  limited  period,  a 
good  title  cannot  now  be  made  without  the  concurrence  (/) 
of  every  person  so  entitled  to  any  part  of  the  income 
of  that  interest  until  sale.  And  the  person  or  persons 
so  entitled  to  the  income  derived  from  the  interest  in 
question  until  sale  may  exercise  the  powers  of  sale  (m), 

(k)  Stat.  13  &  U  Vict.  c.  21,  Pimeia,  W.  N.  1884,  p.  16. 
B.  4,  ante,  p.  1.  (m)  See  sects.   8,  4,   16,  anU, 

(0  Se6Beot.66,8ab-Beot.2,aii/f,  pp.  296,  298,  317. 
pp.  367—361.    See  also  Taylor  v. 
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leasing  (n),  oonveyanoe  (o),  and  all  other  powers  (i?) 
oonf erred  on  a  tenant  for  life  by  this  Act. 

TniBt  for  sale      If  an  interest  in  any  hereditaments  be  subject  to  a 

to  TO^Mraon  *^"^*  ^^^  ^^  ^^^  payment  of  the  proceeds  to  some 
absolutely.  person  Or  persons  absolutely,  the  above  section  does  not 
apply,  as  in  such  a  case  there  is  no  person  entitled  to 
any  part  of  the  income  of  the  proceeds  of  sale  for  life 
or  any  other  limited  period  (q).  But  it  will  be  observed 
that,  in  the  case  of  a  trust  or  direction  for  sale  of  any 
interest  in  any  hereditaments,  if  there  be  a  trust  for  the 
application  of  any  part  of  the  proceeds  of  sak^  or  of  the 
income  thereof  or  of  the  income  of  the  interest  in  question 
until  salcyfor  the  benefit  of  any  person  for  life  or  any  other 
limited  period^  the  above  section  will  apply  with  all  its 
consequences. 

Marriage  Xiand  is  very  frequently  settled  upon  trust  for  sale  by 

Bettlement  of  •  ,,i  ,     »         i»t  "a*  ta        • 

land  on  trust    damage  settlement,  m  which  case  it  is  usual  to  give 
for  sale.  successive  life  interests  in  the  income  of  the  proceeds  of 

sale  to  the  intended  husband  and  wife  (r).  When  land 
is  settled  in  this  maimer,  the  land  is  generally  conveyed 
to  the  trustees  for  sale  by  a  separate  deed  of  even  date 
with  the  settlement  by  which  the  trusts  of  the  proceeds 
of  sale  are  declared.  This  plan  was  adopted  in  order 
that  the  deed  of  settlement  might  not  be  necessary  to 
the  title  of  the  land,  when  sold.  For,  as  the  receipts  of 
the  trustees  were  always  made  a  good  discharge  («),  a 
deed,  declaring  the  trusts  of  the  proceeds  of  sale  of  land 
conveyed  to  trustees  on  trust  for  sale,  was  not  material 
to  the  title  to  the  land.  When  land  thus  settled  is  sold, 
the  conveyance  to  the  trustees  is  handed  over  to  the 
purchaser,  but  the  settlement  is  retained.    Before  this 

(fi)  See  sects.  6—13,  15,  antef  337,  339. 

pp.  800—314,  317.  {q)  Me  EtarU  and  We^UrU  Gm- 

(o)  See  sect.  20,  anUy  pp.  321  tract,  24  Ch.  D.  144. 

— 325.  (r)  Williams   on  Settlements, 

(p)  See  sects.  6,   14,   16—19,  123—127. 

26—29,  31,  86,  37,  ante,  pp.  299,  («)  See  ante,  pp.  189—191. 
314,   318—321,    329—333,    333, 
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Act  was  passed,  it  was  not  necessary,  nor  was  it  the 
practice  to  set  out  any  of  the  trusts  of  the  settlement  in 
the  deed  of  conveyance  {t).  But,  as  a  good  title  cannot 
now  be  made  to  land  settled  upon  trust  for  sale  without 
the  concurrence  of  the  tenant  for  life  imder  this  Act,  if 
it  be  desired  to  keep  the  deed  of  settlement  off  the  title, 
it  is  necessary  to  set  out  in  the  conveyance  to  the 
trustees  such  of  the  trusts  of  the  settlement  as  will 
show  what  persons  are  or  may  be  capable  of  exercising 
the  powers  of  a  tenant  for  life  imder  this  Act.  It  is 
therefore  requisite  to  set  out  the  interests  of  all  persons 
who  are  or  may  be  beneficially  entitled  for  life  or  any 
other  limited  period  to  the  income  of  the  land  until  sale. 

Land  is  frequently  devised  to  the  trustees  of  a  will  Wills. 
upon  trust  for  sale  and  out  of  the  proceeds  to  pay  debts 
and  legacies  and  to  invest  the  residue  and  pay  the  in- 
come of  the  investments  thereof  to  some  person  for  life, 
with  a  clause  empowering  the  trustees  to  postpone  the 
sale  at  their  discretion  and  to  apply  the  income  of  the 
land  until  sale,  as  if  it  were  income  derived  fipom  invest- 
ments of  the  proceeds  of  sale  (m).  It  will  be  observed 
that  a  case  of  this  kind  falls  within  the  terms  of  the 
above  section.  The  land  is  subject  to  a  trust  for  sale, 
and  for  the  application  of  the  whole  or  part  of  the  in- 
come thereof  until  sale  for  some  person  for  life.  The 
person  so  entitled  to  the  income  of  the  land  until  sale 
may  therefore  exercise  the  powers  of  a  tenant  for  life 
imder  this  Act.  Now,  in  the  example  which  we  have 
taken,  the  debts  and  legacies  are  incumbrances  affecting 
the  whole  estate  in  the  land  devised  by  the  will.  And 
capital  money  arising  under  this  Act  may  be  applied  in 
the  discharge  of  such  incumbrances  (x).  It  appears  then 
that  the  tenant  for  life  might  sell  the  land  in  exercise  of 


See  Dav.  Preo.  CJonv.  Vol.  IV.  5,  6,  29—38,  49,  60,  3id  ed. 

iS,  59,  857  et  ^eq.,  3rd  ed.  {x)  See  sect.   21  (ii.),  antCf  pp. 

(«)  See  Dav.  JPreo.  Conv.  Vol.  326,  326. 

W.C.  B  B 


(0S€ 

III.  68, 
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the  power  of  sale  conferred  by  this  Act,  and  the  debts 
and  legacies  might  properly  be  discharged  out  of  the 
pnrohase-money.  At  the  same  time  the  trustees  are 
bound  by  the  provisions  of  the  will  to  sell  the 
land,  if  necessary,  for  the  purpose  of  raising  money  to 
pay  the  debts  and  legacies.  This  being  the  case,  it 
seems  that  a  conflict  might  arise  between  the  provisions 
of  the  will  and  the  provisions  of  this  Act  relative  to  a 
matter  in  respect  whereof  the  tenant  for  life  might  exer- 
cise or  contract  or  intend  to  exercise  a  power  under  this 
Act  {y).  It  will  be  remembered  that,  in  case  of  such  a 
conflict,  the  provisions  of  this  Act  are  to  prevail  (y). 
Supposing  then  that  the  trustees  of  the  will  were  to  sell 
the  land  in  the  execution  of  their  trust  in  order  to  raise 
money  for  debts  or  legacies,  it  seems  that  a  purchaser 
from  them  might  be  prejudiced  by  an  actual  or  even  an 
intended  exercise  by  the  tenant  for  life  of  the  power  of 
sale  under  this  Act.  It  does  not  therefore  appear  to  be 
safe,  in  cases  similar  to  that  which  we  have  been  con- 
sidering, for  a  purchaser  to  take  a  title  from  trustees 
alone  without  the  concurrence  of  the  tenant  for  life 
tmder  this  Act. 

In  the  case,  which  we  are  considering,  it  does  not 
appear  that  a  sale  by  the  trustees  alone,  in  pursuance 
of  their  trust,  for  the  purpose  of  raising  money  to  pay 
debts  or  legacies,  would  be  invalid  simply  for  want  of 
the  consent  of  the  tenant  for  life  («).  The  difficulty  of 
taking  a  title  from  the  trustees  alone  arises  from  the 
fact  that  the  tenant  for  life  of  the  income  of  the  land 
until  sale  is  able  to  exercise  the  power  of  sale  under 
this  Act.  A  purchaser  from  the  trustees  alone  is  thus 
exposed  to  the  risk  that  the  tenant  for  life  may  sell  the 
same  land  under  this  Act,  and  that  such  a  sale  may  be 
held  to  prevail  over  the  sale  by  the  trustees  by  virtue  of 
sect.  56,  sub-sect.  2  (a).    It  is  not  clear  that  a  pur- 

(y)  See  sect.  56,  sub-sect.  2,  and  U)  See  tmte^  p.  368. 

notes  thereto,  ante^  pp.  367 — 361.  (a)  See  <mto,  pp.  368 — 361. 
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chaser  from  the  trustees  alone  could  effectually  protect 
himself  against  this  risk  by  giving  notice  of  his  pur- 
chase to  the  tenant  for  life  (b).  The  only  way  of 
avoiding  the  difficulty  altogether  is  to  obtain  the  con- 
currence of  the  tenant  for  life  in  the  sale  by  the 
trustees. 

XVI. — Eepeals. 

64. — (1.)  The  enactments  described  in  the  schedole  to  this  Repeal  of 
Act  are  hereby  repealed.  enactments  in 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  aflFect  schedule, 
any  right  accrued  or  obligation  incurred  thereunder  before  the 
commencement  of  this  Act;  nor  shall  the  same  affect  the 
validity  or  invalidity,  or  any  operation,  effect,  or  consequence, 
of  any  instrument  executed  or  made,  or  of  anything  done  or 
suffered,  or  of  any  order  made,  before  the  commencement  of 
this  Act ;  nor  shall  the  same  affect  any  action,  proceeding,  or 
thing  then  pending  or  uncompleted;  and  every  such  action, 
proceeding,  and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act. 

XYII.— Ikeland. 

65. — (1.}  In  the  application  of  this  Act  to  Ireland  the  fore-  IfodificationB 
goin^  provisions  shall  be  modified  as  in  this  section  provided.       reftpeoting 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice  Ireland, 
in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall, 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  tlmt  Court ;  but  General  Rules  under  this 
Act  for  Ireland  may  direct  that  those  matters  or  any  of  them 
be  assigned  to  the  Land  Judges  of  that  Division. 

(4.)  Any  deed  inroUed  under  this  Act  shall  be  inroUed  in  the 
Becord  and  Writ  Office  of  that  Division. 

(5.)  General  Rules  for  purposes  of  this  Act  for  Ireland  shall 
be  deemed  Rules  of  Court  within  the  Supreme  Court  of  Judica-  40  &  41  Vict, 
ture  Act  (Ireland),  1877,  and  may  be  made  accordingly,  at  any  o-  o7. 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
commencement  of  this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in  addition 
to  the  jurisdiction  possessed  by  them  independently  of  this  Act, 
have  and  exercise  the  power  and  authority  exerciseable  by  the 
Court  under  this  Act,  in  all  proceedings  where  the  property,  the 
subject  of  the  proceedings,  does  not  exceed  in  capital  value  five 
hundred  pounds,  or  in  annual  value  thirty  pounds. 

(7.)  The  provisions  of  Part  11.  of  the  County  Officers  and  40  &  41  Vict. 
Courts  (Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction  c.  66. 
of  the  Civil  Bill  Courts,  shall  apply  to  the  jurisdiction  exercise- 
able  by  those  Courts  under  this  Act. 

{b)  See  ante,  pp.  360,  361. 
H  u2 
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(8.)  Bules  and  Orders  for  purposes  of  this  Act,  as  to  as  it 
relates  to  the  Civil  Bill  Courts,  may  be  made  at  any  time  after 
the  passing  of  this  Act,  to  take  effect  on  or  after  the  commence- 
ment of  tms  Act,  in  manner  prescribed  bv  section  seyenty-nine 
of  the  County  Officers  and  Courts  (Ireland^  Act,  1877. 

£.)  The  Commissioners  of  Public  Works  in  Ireland  shall  be 
tituted  for  the  Land  Commissioners, 
(10.)  The  term  for  which  a  lease  other  than  a  building  or 
mining  lease  may  be  granted  shall  be  not  exceeding  thirty-fiye 
years. 


The  SCHEDULE. 


Section  64. 


23  &  24  Yict.  c.  145 
in  part 


27  &  28  Vict.  0.  114 
in  part 


40  &  41  Yict.  c.  18 
in  part 


BSPEALS. 

An  Act  to  give  to  trustees, 
mort^;agees,  and  others, 
certain  powers  now  com- 
monly inserted  in  settle- 
ments, mortgages,  and  wills 


in  part; 
namely,- 


Farts  I.  and  lY. 

(being  so  much  of  the  Act  as  is  not  repealed 
by  the  Conyeyancing  and  Law  of  Pro- 
perty Act,  1881). 

The  Improvement  of  Land  Act,  ( in  part ; 

1864 j  namely,— 

Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  "  either  by  a 
party"  to  **  benefice  or"  (inclusive); 
and  from  *'  or  if  the  land  owner"  to 
«  minor  or  minors  "  (inclusive) ;  and 
**  or  circumstance  "  (twice) : 
Except  as  regards  Scotland. 

The  Settied  Estates  Act,  1877  ( ^^JSad!,^_ 
Section  seventeen. 
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THE  MARRIED  WOMEN'S  PROPERTY 

ACT,  1882. 

(Stat.  45  &  46  Vict.  c.  75.) 

An  Ad  to  consolidate  and  amend  the  Acta  relating  to  the 
Property  of  Married  Women.        [18th  August  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of 
tlie  thirty- third  and  thirty-fourth  Victoria,  chapter  ninety-three, 
intituled  **  The  Married  Women's  Property  Act,  1870,"  and  the 
Act  of  the  thirty-seventh  and  thirty-eighth  Victoria,  chapter 
fifty,  intituled  "An  Act  to  amend  the  Married  Women's  Property 
Act  (1870):" 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1. — (1.)  A  married  woman  shall,  in  accordance  with  the  pro-  Married 
visions  of   this  Act,  be   capable   of   acquiring,   holding,  and  woman  to  be 
disposing  by  will  or  otherwise,  of  any  real  or  personal  property  capable  of 
as  her  separate  property,  in  the  same  manner  as  if  she  were  a  holding  pro- 
feme  sole,  without  tlie  intervention  of  any  trustee.  perty  und  of 

contracting  as 

See  sect.  24,  below,  as  to  the  meaning  of  the  term  *  *®°^®  *^^®- 
property  in  this  Act.  Property, 

Before  the  above  enactment  took  effect,  as  a  general  The  previons 
rule,  a  woman's  capacity  to  exercise  legal  rights  of  ^' 
ownership  over  property  was  suspended  during  the 
period  of  her  marriage  {a) :  but  she  retained  the  capa- 
city of  exercising  certain  equitable  rights  in.  respect  of 
property,  and  by  virtue  of  the  Married  Women's 
Property  Act  1870  (b)  she  enjoyed  the  capacity  of 
exercising  legal  rights  for  the  purpose  of  the  recovery 
or  protection  of  any  property  declared  by  that  Act  to 
be  her  separate  property,  and  certain  other  special  legal 

(a)  1  Black.  Comm.  442.  B.,  9  0.  P.  680  ;  Howard  v.  Bank 

(b)  Stat.  33  &  34  Vict.  o.  93,  of  England,  L.  R.,  19  Eq.  296, 
8.  11 ;  Summ&rt  v.  City  Bank,  L.       300,  301. 
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Equitable 
rights  of 
married 
'women. 


rights  (c).  The  prinoipal  equitable  rights  of  a  married 
woman  were  these : — she  could  enforce  a  trust  of  pro- 
perty for  her  separate  use  {d)  imposed  by  act  of  parties 
or  by  law  (e)  upon  her  husband  (/)  or  any  other  person; 
and  she  could  enforce  the  equitable  right  known  as  her 
equity  to  a  settlement  (^).  All  other  equitable  rights 
enjoyed  by  a  married  woman  in  respect  of  property 
were  merely  subsidiary  to  the  complete  enforcement  of 
one  or  other  of  these  principal  rights.  For  instance,  a 
married  woman  had  the  right  to  dispose  of  the  equitable 
interest  in  property  settled  upon  trust  for  her  separate 
use,  as  fully  as  if  she  had  been  unmarried  (A).  But, 
although  this  right  was  not  finally  established  until  a 
comparatively  recent  date,  it  was  merely  a  consequence 
of  the  right  given  by  Courts  of  Equity  to  a  married 
woman  to  enforce  a  trust  of  property  for  her  separate 
use.  Subject  to  the  capacity  of  a  married  woman  for 
enforcing  a  trust  for  her  separate  use  or  her  equity  to  a 
settlement^  for  pursuing  the  legal  remedies  for  the  re- 
covery or  protection  of  property  given  hei  by  the 
Married  Women's  Property  Act  1870  («),  and  for  exer- 
cising the  other  special  legal  rights  conferred  upon  her 
by  the  same  statute  (^'),  her  rights  and  liabilities  with 
regard  to  properly  were  determined  by  the  rules  of 
the  common  law,  as  modified  by  statute  (/).  The  main 
rule  of  the  common  law  with  respect  to  the  legal 


{e)  See  Stat.  33  &  34  Vict.  o. 
93,  sects.  2—6,  10,  11,  below. 

{d )  See  the  notes  to  Hulms  y. 
Tenant,  1  White  and  Tudor,  L.  C, 
Eq.  521  et  aeg.,  6th  ed. ;  Wms. 
R.  P.  237—240  ;  Wms.  P.  P.  447 

{e)  See  Stat.  33  &  34  Viet.  c.  93, 
seots.  1,  7,  8 ;  Jesse],  M.  R., 
Howard  v.  Bank  of  England^  L.  R., 
19  Eq.  296,  300,  301. 

(/)  Eldon,  C,  RUh  r.  Coekell, 
9  Ves.  369,  376  ;  Parker  v.  Brooke^ 
9  Ves.  683  ;  Newland*  v.  Patfnter^ 
4  My.  k  Cr.  408;  Gardner  v. 
Gardner,    1   Giff.    126;    Hall  ▼. 


JTaterhouae,  5  Gifl.  64. 

{g)  See  ihe  notes  to  Lady  £lihank 
T.  Montolieu,  1  White  and  Tudor, 
L.  C,  Eq.  464  et  eeq.,  6th  ed. ; 
Wms.  P.  P.  437—442. 

(A)  Fettiplaee  Y.  Gorge%^  1  Yes. 
[un.  46 ;  Taylor  ▼.  Meade,  4  De  G. 
.  &  S.  697 ;  Wms.  R.  P.  239 ; 
Wms.  P.  P.  447. 

(•)  Stot.  33  &  34  Vict.  c.  93, 
8.  11 ;  see  below. 

(At)  See  Stat.  33  k  34  Vict.  o. 
93,  sects.  2—6,  10,  below. 

/)  Eg.,  by  Stat.  3  &  4  WiU. 

.  c.  74  ;  see  Wms.  R.  P.  246. 


J 
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oapaoity  of  mairied  women  was  that  husband  and  wife 
are  one  person  in  law  (m).  This  rule  was  always  inter- 
preted upon  the  principle  that  that  person  was  the 
husband.  Thus,  in  consequence  of  this  rule,  by  the  Common  law 
common  law  the  husband  acquired  upon  marriage  the  hiMband. 
following  important  rights : — a  right  to  receive  diinng 
the  continuance  of  the  coverture  the  rents  and  profits  of 
the  wife's  real  estate  and  chattels  real ;  a  right  to  dispose 
of  her  chattels  real  by  alienation  inter  vivosy  though  not 
by  will,  and  to  succeed  thereto  by  survivorship ;  a  right 
of  absolute  ownership  in  all  the  wife's  chosea  in  posaes' 
sion  {n) ;  and  a  right  to  reduce  into  his  own  possession 
all  the  wife's  chases  in  action.  As  soon  as  the  wife's 
choses  in  action  had  been  reduced  into  the  husband's 
possession,  he  acquired  a  right  of  absolute  ownership 
therein  (o).  In  addition  to  the  rights  enumerated  the 
husband  might  acquire  the  right  to  hold  the  wife's  legal 
or  equitable  real  estate  of  inheritance  after  her  death  as 
tenant  by  the  curtesy^  upon  the  birth  of  issue  inherit- 
able {p).  And  the  husband  had  the  right  to  take  out 
administration  to  the  wife's  estate  after  her  death  and 
to  retain  for  his  own  benefit  any  property  to  which,  he 
might  become  entitled  as  her  administrator  (q). 

It  appears  then  that,  before  this  Act  took  effect,  as  a 
general  rule,  the  capacity  of  a  woman  to  exercise  legal 
rights  over  property  was  not  only  suspended  upon  her 
marriage,  but  was  either  wholly  or  partially  transferred 
to  her  husband.  Thus,  with  regard  to  choses  in  posseS"  wife's  ohoaea 
sion^  her  legal  capacity  was  entirely  extinguished  during  ^  po«««»o^- 
the  coverture ;  and  every  legal  right,  which  she  would 


(m)  Co.  Litt,  112  a,  187  a,  b ; 
1  Black.  Comm.  442. 

(fi)  Qualified,  however,  in  the 
case  of  the  wife's  paraphernalia; 
see  2  Black.  Comm.  436 ;  Wms. 
p  p  432, 

(o)  2  Black.  Comm.  433 — 435 ; 
Wms.  R.  P.  237 ;  Wms.  P.  P. 
431  ^  9€q, 


[p]  See  Wms.  R.  P.  241—243  ; 
Williams  oa  Settlements,  98 — 
112. 

(q)  John9  V.  Rowe,  do.  Car. 
106 ;  Stat.  29  Car.  II.  o.  3,  s.  26 
Humphrty  v.  BulUn,  1  Atk.  468 
1  Wms.  Exors.  Part  I.  Book  V 
Ch.  2,  sect.  1, 409  et  teq,,  7th  ed. 
Wms.  P.  P.  419,  437,  442,  447. 
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Wife's 
chattels  real. 


Wife's  real 
estate. 


have  had,  if  she  had  been  unmarried,  passed  absolutely 
Wife's  ohoses  to  her  husband  (r).  As  to  choses  in  action  her  legal 
capacity  was  merely  suspended.  Her  husband  was  at 
liberty  to  obtain  for  himself  the  capacity  of  exercising 
all  the  legal  rights,  which  she  would  have  had,  if  un- 
married ;  and  she  could  take  no  steps  to  prevent  this, 
except  by  asserting  her  equity  to  a  settlement.  But  if 
she  survived  her  husband,  and  he  had  not  defeated  her 
title  in  his  lifetime,  upon  his  death  she  resumed  all  her 
previous  rights  («).  All  the  wife's  rights  over  chattels 
real  passed  to  the  husband  upon  marriage,  except  the 
right  of  disposing  thereof  by  will :  but  the  wife  might 
regain  her  previous  rights  by  survivorship  (0-  A 
woman's  rights  over  real  estate  might,  as  a  general 
rule,  be  exercised  during  the  period  of  her  marriage  by 
her  husband  and  herself  together  (u).  In  the  case  of 
real  estate,  a  woman  necessarily  regained  the  full  en- 
joyment of  all  her  previous  rights,  if  she  survived  her 
husband,  unless  she  should  have  deprived  herself  of  any 
of  them  by  her  own  act  during  her  husband's  lifetime. 
For  her  husband  had  no  power  by  his  own  act  alone  {x) 
to  deprive  his  wife  of  any  right  over  real  estate  which 
she  might  resume  ujjon  surviving  him,  except  only  by 
making  a  lease  under  and  in  accordance  with  the  Set- 
tled Estates  Act  1877  (y). 

By  the  Divorce  Act  of  the  year  1857  («)  married 
women  were  invested  with  the  capacity  to  acquire  and 
exercise  legal  rights  in  respect  of  property  (1)  in  the 
case  of  a  judicial  separation  and  (2)  after  a  protection 
order  had  been  made  under  that  Act.  Sect.  26  of  that 
Act  enacts  that  in  every  case  of  a  judicial  separation  the 


Judicial  sepa- 
ration and 
protection 
order. 


Judicial 
separation. 


(r)  2  Black.  Comm.  433—435  ; 
Wms.  P.  P.  431.  432. 

(«)  2  Black.  Comm.  433 — 435  ; 
Wms.  P.  P.  433—442. 

U)  2  Black.  Comm.  434. 

(tt)  Stat.  8  &  4  Will.  IV.  c.  74, 
s.  77 ;  Wms.  R.  P.  245. 


[x)  See  Doe  d.  Freettone  v.  Par- 
ratt,  6  T.  R.  652  ;  Boberiton  r. 
JV'brrw,  11  Q.  B.  916. 

(y)  SUt.  40  &  41  Vict.  c.  18, 
sects.  46,  47 ;  Wms.  R.  P.  243, 
244  ;  see  ttnte^  p.  363. 

(t)  Stat.  20  &  21  Vict.  o.  85. 
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wife  shally  from  the  date  of  the  sentenoe  and  whilst  the 
separation  shall  continue,  be  considered  as  Q,ftme  sok  with 
respect  to  property  of  erery  description  which  she  may 
acquire  or  which  may  come  to  or  devolve  upon  her ;  and 
such  property  may  be  disposed  of  by  her  in  all  respects  as 
a  feme  sole,  and  on  her  decease  the  same  shall,  in  case  she 
shall  die  intestate,  go  as  the  same  would  have  gone  if 
her  husband  had  been  then  dead  (a).  "By  sect.  26,  in 
every  case  of  a  judicial  separation  the  wife  shall,  whilst 
so  separated,  be  considered  as  a  fetne  sole  for  the  pur- 
poses of  contract  and  wrongs  and  injuries,  and  suing 
and  being  sued  in  any  civil  proceeding  {b).  Sect.  21  of  Protection 
the  same  Act  provides  that  a  wife  deserted  by  her  hus-  °^®'' 
band  may  obtain  an  order  to  protect  any  money  or 
property  she  may  acquire  by  her  own  lawful  industry 
and  property  which  she  may  become  possessed  of  after 
such  desertion ;  and  that,  if  such  an  order  of  protection 
be  made,  such  eeimings  and  property  shall  belong  to 
the  wife  as  if  she  were  a  feme  sole,  and  the  wife  shall 
during  the  continuance  thereof  be  and  be  deemed  to 
have  been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property  and 
contracts  and  suing  and  being  sued,  as  she  would  be 
under  the  same  Act  if  she  obtained  a  decree  of  judicial 
separation  (c). 

Except  in  the  case  of  a  judicial  separation  or  of  a  Married 
protection  order,  before  the  passing  of  the  Married  S^^^^a  t 
Women's  Property  Act   1870  (d)   a  married  woman  1870. 
could  only  enjoy  property  separately  from  her  husband 
by  virtue  of  her  equitable  right  to  enforce  a  trust  for 

(a)  Be  Insole,  L.  R.,  1  Eq.  470 ;  miiott,  L.  R.,  2  P.  &  M.  274  ; 

Jonneon  v.  Zander ,  L.  R.,  7  Eq.  Jte  Coward  and  Adam*s  Purchase, 

228.  L.  R.,  20  Eq.  179 ;  Nicholson  v, 

{b)  Ramsden  ▼.  Brearley,  L.  R.,  Ihrury  Buildings  Estate  Co.,  7  Ch. 

10  Q.  B.  147.  D.  48. 

(e)  ^Q^  Midland  Rati: Co,  T.Pye,  {d)  Stat.  33  &  34  Vict.  c.  93  ; 

30  L.  J.  (N.  8.)  C.  P.  314  ;  5.  C,  passed  9th  Aug.,  1870. 
9  W.   R.   668;   In  the  goods  of 
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her  separate  use,  and  the  equitable  rights  of  ownership, 
which  followed  as  a  consequence  thereof.  By  that  Act 
certain  special  legal  rights  in  respect  of  property  were 
conferred  upon  married  women ;  and,  in  addition,  the 
effect  of  the  Act  was  -to  give  to  married  women  equitable 
rights  of  ownership  in  respect  of  certain  particular  kinds 
of  property  {e).  Before  the  Act  was  passed,  a  trust  of 
property  for  the  separate  use  of  a  married  woman  could 
only  be  created  by  act  of  parties.  The  effect  of  sects.  1, 
7,  8  and  10  of  the  Act  was  that  a  trust  for  the  separate 
use  of  a  married  woman  might  arise  by  operation  of 
law.    Sects.  1,  7  and  8  are  as  follows : — 

(Sect.  1.)  '^  The  wages  and  earnings  of  any  married 
woman  acquired  or  gained  by  her  after  the  passing  of 
this  Act  (/)  in  any  employment,  occupation,  or  trade  in 
which  she  is  engaged  or  which  she  carries  on  separately 
from  her  husband,  and  also  any  money  or  property  so 
acquired  by  her  through  the  exercise  of  any  literary, 
artistic,  or  scientific  skill,  and  all  investments  of  such 
wages,  earnings,  money,  or  property,  shall  be  deemed 
and  taken  to  be  property  held  and  settled  to  her  separate 
use,  independent  of  any  husband  to  whom  she  may  be 
married,  and  her  receipts  alone  shall  be  a  good  discharge 
for  such  wages,  earnings,  money,  and  property  "  (g). 

(Sect.  7.)  "  Where  any  woman  married  after  the  pass« 
ing  of  this  Act  (h)'  shall  during  her  marriage  become 
entitled  to  any  personal  property  as  next  of  kin  or  one 
of  the  next  of  kin  of  an  intestate,  or  to  any  sum  of 
money  not  exceeding  two  himdred  pounds  under  any 
deed  or  will,  such  property  shall,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  the  woman  for  her  separate  use,  and 

{e)  See  Jessel,  M.  R.,  Howard  (^)  Ashworth  ▼.  Ouiram^  6  Gh. 

v.  Bank  of  England,  L.  K.,  19  £q.  D.  923  ;  Rt  PooU*t  JSttaU,  6  Ch. 

296,  300,  301 ;  Liudley.  J.,  Baft-  D.  739 ;  lovetl  v.  Newton,  4  0.  P. 

eorka  y.  Lablache,  3  C.  P.  D.  197,  B.  7. 
201.  (A)  9th  Aug.,  1870. 

(/)  9th  Aug;,  1870. 
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her  receipts  alone  sliall  be  a  good  difioharge  for  the 
same"  (»). 

(Sect.  8.)  "  Where  any  freehold,  copyhold,  or  cus- 
tomaryhold  property  shall  descend  upon  any  woman 
married  after  the  passing  of  this  Act  (k)  as  heiress  or 
co-heiress  of  an  intestate,  the  rents  and  profits  of  such 
property  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  to 
such  woman  for  her  separate  use,  and  her  receipts  alone 
shall  be  a  good  discharge  for  the  same  "  (/). 

By  sect.  10  it  was  enacted  that  a  policy  of  insurance 
effected  by  any  married  man  on  his  own  life,  and  ex- 
pressed on  the  face  of  it  to  be  for  the  benefit  of  his  wife 
or  of  his  wife  and  children,  or  any  of  them,  should 
enure  and  be  deemed  a  trust  for  the  benefit  of  his  wife 
for  her  separate  use,  and  of  her  children,  or  any  of  them, 
according  to  the  interest  so  expressed  (r/i). 

Sects.  2 — 5  and  10  of  the  same  Act  invested  married 
women  with  certain  special  legal  rights  in  respect  of  par- 
ticular kinds  of  property.  The  effect  only  of  these 
enactments  is  here  stated :  but  the  expressions  italicized 
are  the  expressions  used  in  the  Act. 

By  sect.  2,  it  was  declared  that  any  deposit  thereafter 
made  and  any  annuity  granted  under  Stat.  10  Geo.  lY. 
c.  24  or  any  of  the  Acts  relating  to  savings  banks  and  post 
office  savings  banks  in  the  name  of  a  married  woman, 
or  in  the  name  of  a  woman  who  might  marry  after  such 
deposit  or  grant,  should  be  deemed  to  be  the  separate  pro-' 
perty  of  such  tcoman^  and  that  the  same  should  be  accounted 
for  and  paid  to  her  as  if  she  were  an  unmarried  woman. 

By  sect.  3,  any  married  woman  or  any  woman  about 
to  be  married  might  apply  to  have  any  sum  forming 

(i)  ffoicard  y.  Bank  of  England^  (m)  See  Holt  v.  EveraU^  2  Oh. 

L.  K.,  19  £q.  295  ;  Me  Vou,  13  D.  266;  EeMellor'*  Poliey  Trusts, 

Ch.  D.  604.  6  Ch.  D.  127  ;  7  Ch.  D.  200  ;  Me 

(k)  9th  Aug.,  1870.  Adanu*  FolUy  Trusts,  23  Ch.  D. 


(/)  See  Jectsel,  M.  B,,,  B$  VosSy      525. 
I  Ch.  D.  604,  605. 
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part  of  the  publio  stocks  and  funds  and  not  being  less 
than  20/.  transferred  to  or  made  to  stand  in  her  name 
or  in  her  intended  name  as  a  married  woman  entitled  to 
her  separate  use.  And  it  was  declared  by  sect.  3  that 
any  simi  so  standing  in  the  name  of  a  married  woman 
should  be  deemed  to  be  the  separate  property  of  such  woman 
and  should  be  transferred  and  the  dividends  paid  as  if  she 
were  an  unmarried  woman  (n). 

Sect.  4  gave  to  any  married  woman  or  woman  about  to 
be  married  the  right  to  apply  to  have  any  fully  paid-up 
shares,  or  any  debenture  or  debenture  stock,  or  any  stock 
of  any  incorporated  or  joint  stock  company,  to  the  holding 
of  which  no  liability  was  attached,  and  to  which  she  was 
entitled,  registered  in  her  name  or  intended  name  as  a 
married  woman  entitled  to  her  separate  use,  and  to  have 
such  shares  or  stock  so  registered  accordingly  (o).  And 
it  was  declared  by  sect.  4  that  the  same  upon  being 
so  registered  should  be  deemed  to  be  the  separate  property  of 
such  wonian^  and  should  be  transferred  and  the  dividends 
and  profits  paid^  as  if  she  were  an  unmarried  woman. 

Sect.  5  gave  to  any  married  woman  or  any  woman 
about  to  be  married  the  right  to  apply  to  have  any 
share,  benefit,  debenture,  right  or  claim  whatsoever  in, 
to  or  upon  the  funds  of  any  industrial  and  provident 
society,  friendly  society,  benefit  building  society  or  loan 
society  duly  registered,  certified  or  enrolled  imder  the 
Acts  relating  to  such  societies  respectively,  to  the  hold- 
ing of  which  share,  benefit  or  debenture  no  liability  was 
attached,  and  to  which  she  was  entitled,  entered  in  the 
books  of  the  society  in  her  name  or  intended  name  as  a 
married  woman  entith^d  to  her  separate  use,  and  to  have 
the  same  so  entered  accordingly.  And  it  was  declared 
by  sect.  5  that  thereupon  such  share,  benefit^  debenture^ 
right  or  claim  should  be  deemed  to  be  the  separate  property 

(»)  lU  Butlin'a  TrutU,  19  W.  (o)  JJ.    t.   CamatU  Bail.    Cb., 

B.  241 ;  Howard  v.  Bank  of  Eng^      L.  B.,  S  Q.  B.  299. 
land,  L.  B.,  19  £q.  296. 
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of  such  ftomanj  and  should  be  transferable  and  payable 
with  all  dividends  and  profits  thereon  as  if  she  were  an 
unmarried  woman. 

Sect.  10  gave  to  a  married  woman  the  right  to  effect  a 
policy  of  insurance  upon  her  life  or  the  life  of  her  husband 
fofi*  her  separate  use ;  and  declared  that  the  satne  and  all 
benefit  thereof  if  expressed  on  th^  face  of  it  to  be  so  effected, 
should  enure  accordingly,  and  that  the  contract  in  such  a 
policy  should  be  as  valid  as  if  made  with  an  unmarried 
woman. 

In  addition  to  the  legal  rights  conferred  by  sects. 
1 — 5,  7,  8  and  10,  the  Act  invested  a  married  woman 
with  the  capacity  to  enforce  legal  remedies  for  the 
recovery  or  protection  of  certain  property  declared  to  be 
her  separate  property.  This  capacity  was  given  by 
sect.  11,  which  runs  as  follows : — 

^*  A  married  woman  may  maintain  an  action  in  her 
own  name  for  the  recovery  of  any  wages,  earnings, 
money,  and  property  by  this  Act  declared  to  be  her 
separate  property,  or  of  any  property  belonging  to 
her  before  marriage,  and  which  her  husband  shall,  by 
writing  under  his  hand,  have  agreed  with  her  shall 
belong  to  her  after  marriage  as  her  separate  property, 
and  she  shall  have  in  her  own  name  the  same  remedies, 
both  civil  and  criminal,  against  all  persons  whomsoever 
for  the  protection  and  security  of  such  wages,  earnings, 
money,  and  property,  and  of  any  chattels  or  other  pro- 
perty purchased  or  obtained  by  means  thereof  for  her 
own  use,  as  if  such  wages,  earnings,  money,  chattels, 
and  property  belonged  to  her  as  an  unmarried  woman ; 
and  in  any  indictment  or  other  proceeding  it  shall  be 
sufficient  to  allege  such  wages,  earnings,  money,  chattels 
and  property  to  be  her  property  "  (p). 

It  appears  from  an  examination  of  the  enactments  Effect  of  the 
cited  above  and  the  decisions  thereon  that,  although  the  w^en'B 

( p)  Summera  t.  City  Bank,  L.  B. ,  ▼.  Bank  of  England^  L.  R. ,  1 9  £q. 
9 C.  P.  580;  Jewel,  TA.'R., Howard      295,  300,  301. 
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Property  Act,  Married  Women's  Property  Act  1870  gave  to  married 
women  certain  special  legal  rights  in  respect  of  property, 
it  did  not  confer  upon  them  any  general  capacity  to 
acquire  and  exercise  legal  rights  of  ownership.  Apart 
from  the  special  legal  rights  given  by  that  Act,  the 
only  rights,  which  married  women  could  exercise  in 
respect  of  property  declared  by  the  Act  to  be  their 
separate  property,  were  what  may  be  termed  equitable 
rights  of  oimenhip — that  is  to  say,  the  rights,  which 
followed  as  a  consequence  of  the  equitable  right  of  a 
married  woman  to  enforce  a  trust  for  her  separate 
use  (q).  For  example,  it  was  held  that  the  Act  did  not 
give  to  a  married  woman  any  power  to  enter  into  a  legal 
contract  with  respect  to  property  thereby  declared  to  be 
her  separate  property.  But  she  had  power  to  bind  her 
equitable  interest  in  such  separate  property  by  her 
general  engagements,  in  the  same  way  as  she  could 
bind  property  otherwise  settled  on  trust  for  her  separate 
use  (r). 

Harried  It  is  hoped  that  the  short  summary  of  the  previous 

right*  in         l^w,  which  is  given  above,  will  explain  the  nature  of 

respect  of        \}^q  rights  enjoyed  by  married  women  in  respect  of  the 

before  1883.     ownership  of  property  before  the  year  1883  («)  and  of 

their  capacity  for  acquiring  such  rights.     The  state  of 

.    the  law  being  such  as  we  have  attempted  to  describe. 

Effect  of  sect,  the  above  enactment  was  passed.     Its  effect  appears  to 

of  thia  Act.  '  be  to  confer  upon  married  women  a  general  capacity  to 

acquire  and  exercise  legal  rights  of  ownership  in  respect 

of  property  which  becomes  their  separate  property  by 

virtue  of  this  Act.     It  is  thought  therefore  that,  when 

a  married  woman  acquires  a  right  to  any  such  pro- 

(q)  Ante,  p.  374.     See  Jesael,  Ch.  D.  739;  Aticood  ▼.  ChUheMter, 

H.  R.,  Howard  ▼.  Bank  of  Eng^  3  Q.  B.  D.  722 ;  Ex  parU  Jone*^ 

land,  L.  R.,  19  Eq.  295,  300,  301.  12  Ch.  D.  484,  488—491 ;  Pike  ▼. 

(r)  See  Jesitel,  M    R.,  Hoicard  Fitzgibhon,  17  Oh.  D.  454,  4o9— 

Y.  Bank  of  England,  L.  R. ,  1 9  Eq.  467. 

295,  300,  301 ;  J}avie9  t.  Jenkim,  ($)  See  sect.  25,  below. 
6  Ch.  D.  728  ;  Re  PooI^b  EetaU^  6 
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peity  {t)j  her  husband  does  not  take  any  legal  estate  or 
interest  therein,  subject  to  a  trust  for  the  separate  use 
of  the  wife,  as  was  previously  the  case  when  property 
was  given  to  a  married  woman  for  her  separate  use 
without  the  intervention  of  a  trustee  (u) :  but  the  wife 
alone  enjoys  the  complete  right  of  ownership,  legal  as 
well  as  equitable,  over  the  property  in  question.  As  a 
consequence  of  this,  and  since  it  is  enacted  that  a 
married  woman  shall  be  capable  of  disposing  of  any 
real  property  as  her  separate  property  in  the  same  manner 
as  if  she  tcere  a  feme  sok  (a;),  it  is  considered  that  a  married 
woman  may  convey  the  legal  as  well  as  the  equitable 
estate  (f/)  in  any  hereditaments,  which  belong  to  her  as 
her  separate  property  by  virtue  of  this  Act,  without 
the  formalities  required  by  the  Act  for  the  Abolition  of 
Fines  and  Recoveries  (2)  or  otherwise  previously  neces* 
sary  to  the  efEectual  conveyance  of  a  married  woman's 
legal  interest  in  real  estate  {a).  It  is  also  considered 
that  a  married  woman  may  dispose  of  any  personal 
estate,  which  is  her  separate  property  by  virtue  of  this 
Act,  in  the  same  manner  as  if  she  were  B,feme  sole.  For 
example,  it  is  thought  that  she  may  dispose  of  any 
reversionary  interest  in  personal  estate,  if  that  interest 
be  her  separate  property  by  virtue  of  this  Act  (6),  in 
the  same  manner  as  if  she  were  di,fenie  sok,  whether  she 
be  entitled  to  that  interest  imder  her  marriage  settle- 
ment or  not ;  if  not,  without  the  formalities  required  by 
«Malins'sAct"(c). 

It  is  a  question  how  far  the  capacity  of  married  women  Belease  or 

it)  See  sects.  2,  5,  below.  (z)  Stat.  3  &  4  Will.  lY.  c.  74, 

(m)  See  anUf  p.  874,  and  the  sects.  77,  79  et  teq,,  amended  by 

cases  cited  in  note  (/)  thereto.  Stat.  46  &  46  Vict.  c.  39,  s.  7, 

{x)  Compare  the  language  of  ante^  p.  281. 
Stat.  8  &  4  WiU.  IV.  0.  74,  s.  91,  (a)  See  Wms.  B.  P.  244,  391, 

ante,  p.  19  ;    and  see  Ooodehild  ▼.  396  :  ante,  p.  18. 
Douffaly  3  Gh.  D.  660.  (b)  See  sects.  2,  6,  below. 

(y)  See  Cooper  y.  Macdonaldj  7  {e)  Stat.  20  &  21  Vict.  o.  67; 

Ch.  JD.  288.  Wms.  P.  P.  440. 
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extingriiiBh-  to  release  or  extinguish  powers  is  increased  by  the  above 
powen  hj  enactment.  It  is  also  a  question  whether  they  are  thereby 
mamed  enabled  to  dispense  with  the  formalities  previously  neces- 

woman.  ,  *  v 

sary  to  the  exercise  of  their  former  capacity  to  release 
The  pieviouB  or  extinguish  powers.  Before  the  year  1831  a  married 
^^"  woman  could  not  release  or  extinguish  any  power  except 

by  fine  or  recovery  (d).  By  Stat.  3  &  4  Will.  IV.  o.  74, 
sect.  77,  a  married  woman  was  enabled  to  release  or  ex- 
tinguish any  power,  which  might  be  vested  in  or  limited 
or  reserved  to  her  in  regard  to  any  lands  of  any  tenure, 
or  any  money  subject  to  be  invested  in  the  purchase  of 
lands,  or  in  regard  to  any  estate  in  any  lands  of  any 
tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and 
effectually  as  she  could  do  if  she  were  a  feme  sokf  by 
deed,  acknowledged  by  her,  in  which  her  husband  con- 
curred. By  Stat.  20  &  21  Vicfr.  c.  67  (Malins's  Act)  a 
married  woman  was  enabled  to  release  or  extinguish 
any  power  vested  in  or  limited  or  reserved  to  her  in 
regard  to  any  personal  estate  whatsoever,  to  which  she 
should  be  entitled  under  any  instrument  made  after 
the  3l8t  of  December,  1857,  except  a  settlement  or 
agreement  for  a  settlement  made  on  the  occasion  of  her 
marriage,  as  fully  and  effectually  ias  she  could  do  if  she 
were  a  feme  sok,  by  deed,  acknowledged  by  her,  in 
which  her  husband  concurred.  Thus,  according  to  the 
summary  of  the  law  given  by  the  late  Mr.  Joshua 
Williams  (e),  if  the  subject  of  the  power  were  real 
estate,  or  any  interest  in  real  estate,  or  if  it  were  per- 
sonal estate  settled  by  an  instrument  made  after  the 
31st  of  December,  1857,  and  not  comprised  in  the 
married  woman's  marriage  settlement,  then  she  might 
release  or  extinguish  any  power  over  the  same  by  deed, 
executed  by  her  with  the  concurrence  of  her  husband, 
and  separately  acknowledged  by  her.  But  if  the  sub« 
ject  of  the  power  were  personal  estate  imconnected  with 

{d)  Sugd.  Fow.  92;  WilliamB  {e)  WilHams   on   SetUements, 

on  Settlements,  158—160.  160. 
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land,  and  either  settled  upon  her  by  her  marriage 
settlement,  or  settled  by  an  instrument  made  on  or 
before  the  Slst  of  December  1857,  then  she  was  quite 
unable  to  extinguish  or  release  any  such  power.  By 
sect.  52  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (/),  a  person,  to  whom  any  power  is  given,  may 
release  the  power  by  deed.  When  that  enactment  took 
effect,  the  rule,  that  husband  and  wife  are  one  person  in 
law  {g)y  was  in  full  force.  It  is  thought  therefore  that 
a  married  woman  could  not  be  said  to  be  "  a  person  " 
within  the  meaning  of  that  enactment;  and  that  a 
married  woman  did  not  thereby  acquire  a  general 
capacity  to  release  powers  by  her  own  deed  alone.  The 
effect  t>f  that  enactment,  with  regard  to  the  release  of 
powers  by  married  women,  appears  to  have  been  to 
extend  the  capacity  of  releasing  powers,  relating  to  any 
interest  in  real  estate,  which  married  women  enjoyed  by 
virtue  of  Stat.  3  &  4  Will.  IV.  c.  74,  s.  77,  to  the 
release  of  powers  simply  collateral  [h)  relating  to  any 
interest  in  real  estate.  It  may  be  doubted  whether  the 
capacity  of  releasing  powers  over  personal  estate,  given 
to  married  women  by  Malins's  Act  (t),  was  extended,  in 
the  same  way,  to  the  release  of  powers  simply  collateral. 
For  that  Act  seems  only  to  enable  a  married  woman  to 
release  a  power  in  regard  to  personal  estate,  to  tchich  she 
is  entitled.  Such  a  power  could  not  be  a  power  simply 
collateral  (A).  There  appear  to  be  good  grounds  for 
contending  that  a  married  woman  may  now  release  or 
extinguish  a  power  over  property,  which  is,  or  might  by 
the  exercise  of  the  power  become  her  separate  property  by 
virtue  of  this  Act,  in  the-  same  manner  as  if  she  were 
a  feme  sole.  For  the  release  or  extinguishment  by  a 
married  woman  of  such  a  power  might  be  said  to  be  a 
disposal  of  property,  as  her  separate  property,  within  the 


1 


/)  Ante,  p.  226.  (t)  Stat.  20  &  21  Vict.  o.  67. 

g)  See  anU^  pp.  374,  375.  \k)  See  ante^  p.  226. 
(A)  See  anU,  pp.  226,  227. 

W.C.  0  c 


386  Stat.  46  &  46  Vict.  c.  75. 

meaning  of  the  above  enactment.  And  it  may  be  argued 
that  the  effect  of  this  Act  is  virtually  to  repeal  the  rule, 
that  husband  and  wife  are  one  person,  so  fax  as  regards 
the  enjoyment  by  the  wife  of  her  separate  property.  But 
this  Act  does  not  appear  directly  or  indirectly  to  extend 
the  capacity  of  a  married  woman  to  release  or  extinguish 
powers  over  any  property,  which  is  not  and  cannot  by  the 
exercise  of  the  power  become  her  separate  property.  It 
is  thought  therefore  that  a  married  woman  now  enjoys 
no  greater  capacity  to  release  or  extinguish  such  powers 
than  she  enjoyed  before  the  commencement  of  this  Act ; 
and  that  she  must  still  exercise  that  capacity  with  the 
formalities  previously  necessary  (/). 

Real  estate  One  question  arising  upon  the  construction  of  the 

mtme^  *  above  enactment  and  sects.  2,  5,  is,  whether  a  married 
woman  aa  a  woman  is  thereby  enabled  to  dispose  of  real  estate 
vested  in  her  as  a  trustee,  but  not  as  a  "  bare  trustee  "  (m) , 
in  the  same  manner  as  if  she  were  a  feme  8ok — that  is, 
without  the  concurrence  of  her  husband  and  without  the 
formality  of  acknowledgment  (w).  For  sect.  18,  below, 
which  contains  provisions  affecting  the  rights  of  married 
women  as  trustees,  makes  no  mention  of  the  conveyance 
of  real  estate.  It  is  thought  that  the  answer  to  this 
question  may  be  found  by  considering  the  real  nature  of 
the  respective  rights  of  trustee  and  cestui  que  trust. 
Suppose  that  before  the  year  1883  land  was  granted  to 
A.,  an  immanied  woman,  and  her  heirs  on  trust  for  B. 
and  his  heirs.  A.  then  acquired  the  legal  right  of 
ownership  over  the  land.  Such  a  right  v&jus  in  rentj  or 
a  right  against  all  the  world  (o).  The  right,  which  B. 
acquired,  is  jus  in  personam  (o).  B.  acquired  a  right  en- 
forceable imder  the  equitable  jurisdiction  of  the  Court 
against  A.,  her  heirs  and  a^B^gna  personally  (p) ;  by 

(/}  See  ante,  pp.  281—285,  384.  dence,  380  ei  teq.^  964  0t  Mf., 

im)  See  anU,  pp.  18—20.  4th  ed. 

In)  See  anU^  p.  383.  ( p)  See  Lewin  onTnuts,  Gh.  I. 

(0)  See  Anatm   on   Jnriapro-  pp.  13 — 17>  6th  ed. 
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means  of  which  A.  might  be  compelled  to  account  for 
and  hand  over  the  rents  and  profits  to  B.,  and  to  dispose 
of  the  land,  in  exercise  of  her  legal  right  of  ownershipy 
according  to  the  directions  of  B.    It  seems  necessary  to 
point  out  that  this  fundamental  distinction  between  the 
rights  of  trustee  and  cestui  que  trust  still  remains ;  as  at 
the  present  time  it  is  somewhat  obscured.     The  rights  of 
trustee  and  cestui  que  trust  are  now  enforced  in  the  same 
Court :  but  that  does  not  alter  their  nature.    And  they 
are  so  enforced  because  the  different  jurisdictions  of  the 
old  Courts  of   Common  Law  and  Chancery  are  now 
united  in  one  High  Court  of  Justice  {q).    It  is  true 
that  the  right  of  the  cestui  que  trust  is  for  many  pur- 
poses treated  as  an  equitable  estate  (r) ;  we  may  even 
call  it  an  equitable  right  of  ownership.     Nevertheless  it 
appears  clearly  that  the  right  of  the  cestui  que  Umst  is 
essentially  a  right  against  the  trustee  personally— jus  in 
personamy — when  we  consider  that,  if  the  trustee  transfer 
his  legal  right  of  ownership  to  a  bond  fide  purchaser  for 
valuable  consideration  without  notice  of  the  trust,  the 
cestui  que  trust  cannot  recover  the  trust  property  from 
such  a  purchaser,  but  can  only  take  proceedings  to 
obtain  compensation  from  the  trustee  («).    We  may  also 
notice  that  recent  statutes  have  invested  cestuis  que 
trustent  with  special  legal  remedies  in  some  instances,  in 
which  the  only  previous  remedy  was  for  the  trustee  to 
take  action  by  virtue  of  his  legal  ownership  (t).    But, 
although  special  legal  rights  of  an  anomalous  character 
are  thus  bestowed  on  a  cestui  que  trust,  he  is  not  invested 
with  the  legal  ownership  of  the  trust  property  ^w^  in 
rem  («). 

To  return  to  our  example.  A.,  having  the  legal  right 

{q)  Stat.  36  &  37  Vict.  o.  66,  U)  See  ante,  pp.  106,  107. 

B.  1 6.  (u)  The  case  seemB  to  be  exactly 

(r)  See  Wms.  B.  P.  167  et  seq,  para^el  to  the  effect  of  the  Mar- 

(«)  Lewin  on  Trusts,  430,  700  ried  Women's  Property  Act,  1870; 

—702,   738,   6th  ed. ;    Pry,  J.,  see  ante,  pp.  377—382. 

KeitletceU  v.  Wat»tm,  685,  707. 

cc2 
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Personal 
estate  yented 
in  a  married 
woman  as 
trostee. 


of  ownership  of  the  lands  vested  in  her  in  trust  for  B., 
takes  a  husband.  If  she  married  before  the  year  1883, 
all  the  legal  consequences  of  her  ownership  followed 
upon  the  marriage.  Her  husband  acquired  a  seisin 
jointly  with  her,  and  he  might  become  tenant  by  the 
curtesy  :  though  B.  could  enforce  the  trust  against  him 
personally  (x).  But  suppose  that  A.  marries  in  or  after 
the  year  1883.  Sect.  2  of  this  Act  then  provides  that 
she  shall  be  entitled  to  have  and  to  hold  as  her  separate 
property  and  to  dispose  of  '^  in  manner  aforesaid  "  all 
real  and  personal  property  which  shall  belong  to  her  at 
the  time  of  marriage.  For  the  reasons  given  above,  it 
is  submitted  that  land,  of  which  A.  is  seised  in  fee 
simple  on  trust  for  B.,  is  real  property  belonging  to  A. 
It  is  therefore  considered  that  A.  could  dispose  of  such 
land  ''in  manner  aforesaid" — that  is,  in  the  same 
manner  as  if  she  were  a  feme  sole  (y).  For  the  same 
reasons  it  is  thought  that,  if  land  be  granted  after  the 
Slst  December  1882  to  A.,  a  woman  married  before  the 
year  1883,  and  her  heirs  on  trust  for  B.  and  his  heir^, 
A.  will  be  able  to  dispose  of  the  land  in  the  same 
manner  as  if  she  were  Q,feme  sole  (2). 

The  same  reasoning  seems  applicable  in  the  case  of 
personal  estate  vested  in  a  married  woman  as  trustee. 
It  is  thought  therefore  that,  if  a  woman,  who  is  a  trustee 
of  personal  estate,  many  after  the  commencement  of 
this  Act,  she  will  be  able  to  hold  and  dispose  of  any 
personal  estate,  subject  to  the  trust,  in  the  same  manner 
as  if  she  were  a  feme  sole  :  and  that,  if  after  the  com- 
mencement of  this  Act  personal  estate  be  for  the  first 
time  assigned  to  a  woman,  married  before  the  year 
1883,  upon  any  trust,  she  will  be  able  to  hold  and  dis- 
pose of  the  same,  in  the  same  manner  as  if  she  were  a 
feme  sole  {a). 


(x)  Lewin  on  Tnuts,  196,  216. 
6th  ed. 
(y)  See  anUj  pp.  373,  383. 


\ 


>)  See  sect.  6,  below. 

\a)  See  also  aeot  IS,  below. 
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As  the  above  enactment  confers  upon  married  women  Effect  of  sect. 
a  general  capacity  to  acquire  and  exercise  legal  rights  of  ^J^  therSe 
ownership  over  property  separately  from  their  husbands,  *^**^  husband 
it  seems  virtually  to  repeal  the  rule,  that  husband  and  one  person, 
wife  are  one  person  in  law  (ft),  so  far  as  regards  the 
enjoyment  by  the  wife  of  her  separate  property.     One  Gift  to  hns- 
effect  of  this  rule  was  that,  if  real  or  personal  estate  a^  others  as^ 
were  given  to  husband  and  wife  and  a  third  person  as  1°"^*  tenants 
joint  tenants,  the  husband  and  wife  acquired  a  right  to  in  common, 
one  moiety  only  of  the  income  of  the  subject  of  the  gift 
during  the  continuance  of  the  joint  tenancy ;  and,  in 
the  case  of  a  severance  of  the  joint  tenancy,  they  be- 
came entitled  to  one  moiety  only  of  the  inheritance  or 
corpus.     The  third  person  took  the  other  moiety  of  the 
income  during  the  joint  tenancy,  and  after  severance 
acquired  one  moiety  of  the  corpus  (c).    Also,  if  real  or 
personal  estate  were  given  to  husband  and  wife  and  a 
third  person  as  tenants  in  common,  the  husband  and 
wife   took   only   one   moiety   of   the  subject  of   the 
gift,  the  third  person  taking  the  other  moiety   (d). 
The  same  rule  of  course  applied  whatever  were  the 
number  of  joint  tenants  or  tenants  in  common  with  the 
husband  and  wife  (e).     But  the  application  of  the  rule 
might  be  excluded  by  the  words  of  the  gift  or  by  the 
context  (/).    Another  consequence  of  the  same  rule  Gifts  of  pro- 
was  that  a  gift  of  freehold  or  copyhold  lands,  with  or  ^^dand^e. 
without  words  of  inheritance,  to  a  husband  and  wife  did 
not  create  a  joint  tenancy,  as  in  the  case  of  a  similar 
gift  to  two  strangers ;  but  the  husband  and  wife  were 


(b)  See  ante,  pp.  374,  375. 

(c)  Litt.  8. 291 ;  Back  v.  Andrew, 
2  Vem.  120 ;  Gordon  y.  Whieldon, 
11  Beav.  170  ;  Atcheson  v.  Atehe- 
son,  11  Beav.  486;  Jie  Wylde,  2 
De  G.,  M.  &  G.  724,  727—729. 

(d)  Brieker  v.  Whatley,  1  Vem. 
233 ;  Re  Wylde,  2  De  G.,  M.  k 
G.  724,  728. 


(e)  Litt.  s.  291 ;  see  Brieker  y, 
Whatley,  1  Vem.  233  ;  Gordon  v. 
Whieldon,  11  Bear.  170  ;  Atcheson 
y,  Atcheson,  11  Beav.  485. 

(/)  Paine  v.  Wagner,  12  Sim. 
184  ;  JFar  ring  ton  v.  Warrington, 
2  Hare,  54 ;  as  to  which  cases 
see  Gordon  v.  Whieldon,  11  Bear. 
170,  and  Re  Wylde,  2  De  G.,  M. 
&  G.  724. 
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said  to  take  bp  entireties,  and  not  by  moieties  (g).  Simi- 
larly, if  personal  estate  were  given  to  a  husband  and 
wife  without  further  words,  or  as  joint  tenants,  or  if  the 
inoome  thereof  or  an  annuity  were  limited  to  a  husband 
and  wife  during  their  joint  lives,  in  each  case  they  took 
as  one  person,  by  entireties  (h).  And  where  real  or 
personal  estate  was  given  to  husband  and  wife  and 
others  as  joint  tenants  or  tenants  in  common,  the  hus- 
band and  wife,  as  between  themselves,  took  by  entireties 
the  share  which  they  acquired  in  joint  tenancy  or 
tenancy  in  common  with  the  other  donees  (t). 

It  seems  to  follow  from  the  above  enactment  and 
sects.  2,  5  of  this  Act  that,  in  the  construction  of  a  gift 
-of  any  property  to  husband  and  wife  together  taking 
effect  after  the  commencement  of  this  Act  {k),  the  rule, 
that  husband  and  wife  are  one  person,  ought  not  to  be 
applied,  but  a  separate  persona  must  now  be  attributed 
to  the  wife  in  respect  of  property,  which  she  may 
Itejtfareh,  acquire  as  her  separate  property.  It  was  accordingly 
BarrU.  ^  decided,  in  the  case  of  a  gift  of  personal  estate  made  by 
the  will  of  a  person,  who  died  after  the  commencement 
of  this  Act,  to  "  C.  J.  Mander  and  James  Harris  and 
Eliza  Maria  his  wife  to  and  for  their  own  use  and 
benefit  absolutely,"  that  the  three  persons  named  took 
as  joint  tenants,  that  each  was  entitled  to  one-third  of 
the  income  and  would  be  entitled  to  one-third  of  the 
corpus  after  severance,  and  that  Mrs.  Harris  was  entitled 
to  her  one-third  share  as  her  separate  property  (/). 
According  to  the  principle  of  this  case,  upon  a  gift  of 

(g)  Back  y.  Andrew,  2  Vem.  14  Ch.  D.  616. 

120 ;   Cfrem  v.  King,  2  W.  Bl.  U)  Brieker  ▼.  Whatley,  1  Vem. 

1211;  JDoe  d.  Freestone  y.  Parratt,  233;  Back  ▼.  Andrew,  2  Vem. 

6  T.  B.  652 ;  Doe  d.  Dormer  t.  120  ;    Ateheeon   t.   Ateheton,   11 

WiUon,  4  B.  &  A.  303  ;  £dge  y.  Beay.   486  ;    Ward  y.   Ward,  14 

Addieon,  1  H.  &  M.  781.  Gh.  D.  606,  at  p.  609. 

(A)  Udge  y.  Addison,  1  H.  &  M.  (Ar)  See  sect.  26,  below. 

781;    Ward  v.  Ward,  14  Ch.  D.  {l]  JRe  March,  Mander  Y.Marris, 

606 ;  Me  Bryan,  Godfrey  y.  Bryan,  24  Ch.  D.  222. 
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any  property  to  husband  and  wife  and  another  as 
tenants  in  common,  the  husband  and  wife  no  longer 
take  one  moiety  only  between  themselves,  but  each 
takes  one-third  skaxe.  It  follows  also  that,  upon  a  gift 
of  any  property  to  husband  and  wife  together,  without 
further  words  or  as  joint  tenants  (m),  they  now  take, 
not  by  entireties,  but  as  joint  tenants. 

Another  consequence  of  the  above  enactment  appears  Gifts  between 
to  be  that  a  direct  conveyance  of  any  property,  real  or  ^e.*^ 
personal,  from  a  husband  to  his  wife  now  operates  both 
to  invest  the  wife  with  the  legal  right  of  ownership 
over  the  property  conveyed,  and  to  give  her  the  bene- 
ficial interest  therein.  For  the  property  conveyed 
becomes  her  separate  property  by  virtue  of  this  Act  (w). 
By  the  conmion  law,  all  direct  conveyances  of  real  or 
personal  estate  from  a  husband  to  his  wife,  intended  to 
take  e£fect  during  the  coverture,  were  void  (o).  This 
result  followed  from  an  application  of  the  principle  of 
union  of  person  in  husband  and  wife  {p)  to  the  common 
law  rule  that  a  man  cannot  make  a  conveyance  of  real 
or  personal  estate  to  himself  (}).  A  husband  might 
however  vest  the  legal  estate  in  freehold  lajid  in  his  wife 
by  means  of  the  Statute  of  Uses  (r).  And,  after  the 
31st  December  1881,  he  might  convey  freehold  land  or 
a  chose  in  action  to  his  wife  directly,  by  virtue  of  sect.  50 
of  the  Conveyancing  and  Law  of  Property  Act  1881  («). 
But,  if  a  husband  conveyed  freehold  land  to  his  wife  by 
these  means,  he  thereby  acquired  all  the  legal  rights  of 
a  husband  over  a  wife's  real  estate  (^),  with  regard  to 
the  property  conveyed.  And  the  beneficial  ownership 
was  not  thereby  transferred  to  the  wife,  unless  an  in- 

(m)  See  ante,  p.  390.  (q)  Perk,  sects.  203,  704,  705  ; 

(»)  See  sects.  2,  6,  below.  see  ante^  pp.  223,  224. 

(o)  Co.  litt.  3  a,  112  a,  187  b  ;  (r)  Stat.  27  Hen.  VIII.  c.  10  ; 

Moyaey,  Gylet,  2  Vem.  386 ;  Beard  see  ante,  p.  223. 

y.  Beard,  3  Atk.  72.  (<)  See  ante,  p.  2^3. 

(p)  See  anU,  pp.  374,  375.  (0  See  anU,  p.  388. 
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tention  were  declared  to  give  her  the  property  conveyed 
for  her  separate  use,  and  that  the  husband's  legal  inte- 
rest therein  shotdd  be  held  on  trust  for  the  wife  (u). 
The  same  principles  applied  in  the  case  of  the  convey- 
ance of  a  chose  in  action  (x).  For,  before  this  Act  came 
into  operation,  in  order  to  effect  a  complete  gift  of  any 
property  by  a  husband  to  a  wife,  it  was  necessary  either 
that  the  husband  should  convey  the  property  to  a  third 
person  as  a  trustee  for  his  wife,  or  that  he  should  eflEeo- 
tually  constitute  himself  a  trustee  for  his  wife  (y). 

It  also  appears  that  a  wife  may  convey  any  real  or 
personal  property,  which  is  her  separate  property  by 
virtue  of  this  Act,  to  her  husband  in  the  same  manner 
as  if  she  were  a,  feme  soky  and  that  such  a  conveyance 
may  operate  so  as  to  vest  the  complete  right  of  owner- 
ship in  the  husband.  Before  this  Act  came  into  opera- 
tion, all  direct  conveyances  of  any  property  from  a  wife 
to  a  husband  were  void  at  law  (2),  except  conveyances 
which  took  eflFect  by  virtue  of  sect.  50  of  the  Convey- 
ancing and  Law  of  Property  Act  1881  (a).  But  a  wife 
might  make  a  gift  or  conveyance  to  her  husband  of  her 
'  equitable  interest  in  any  property  settled  on  trust  for 
her  separate  use  (6). 

(2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  te  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action  or  pro- 
ceeding shall  be  her  separate  property;  and  any  damages  or 
coste  recoTered  against  ner  in  any  such  action  or  proceeding 

{fiS  See  ante,  p,  374.  Whittaker,  21  Ch.  D.  667. 

(a?)See  1  Boper  on  Husband  («)  Ck).  Litt.  187b;   1  Roper, 

and  Wife,  64,  2nd  ed.  Hu«b.  and  Wife,  63,  2nd  ed. 

(y)  See  Mewa  v.  Meiott  16  Bear.  (a)  See  ante,  p.  223. 

629 ;    Orant  y.  Grant,  34  Bear.  \b)  Hardwicke,  C,   Orighy  ▼. 

628  ;  Me  Breton' e  JEetate,  Breton  v.  Cox,  1  Vee.  sen.  618 ;  Gardner  t. 

JToolhen,   17  Ch.   D.    416 ;    Be  Gardner,  1  Giff.  126. 
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shall  be  payable  out  of  ber  separate  property,  and  not  other- 
wise. 

See  sect.  24,  below,  as  to  the  meaning  of  the  term  Contract, 
contract  in  this  Act. 

Before  the  above  enactment  came  into  operation,  as  a  The  prenous 
general  rule,  a  married  woman  was  incapable  of  entering  ^' 
into  a  legal  contract  (c),  and  of  rendering  herself  per- 
sonally liable  upon  any  agreement  or  engagement  (d). 
But,  as  a  married  woman  could  dispose  of  the  equitable 
interest  in  any  property  settled  upon  trust  for  her 
separate  use,  without  restraint  on  anticipation,  as  fully 
as  if  she  were  a  feme  sole  (^),  she  had  power  to  dispose 
of  her  equitable  interest  in  any  such  property  by  way 
of  mortgage,  and  to  charge  any  portion  thereof  specifi- 
cally (/).  A  married  woman  also  had  power  to  bind 
her  equitable  interest  in  any  property  settled  upon  trust 
for  her  separate  use  {g)f  without  restraint  on  anticipa- 
tion (A),  by  her  engagements  entered  into,  either  ex- 
pressly or  impliedly,  with  reference  to  such  separate 
estate  (t).  She  might  make  such  engagements  by  means 
of  bonds,  bills,  promissory  notes  or  covenants  to  pay 
money,  and  also  by  dealing  with  bankers  or  tradesmen 
in  the  ordinary  course  of  business  (k).  Satisfaction  of 
claims  arising  from  such  engagements,  and  even  the 
specific  performance  of  an  agreement  entered  into  by  a 
married  woman  with  reference  to  her  separate  estate, 
might  be  enforced  out  of  the  separate  estate  so  bound  (/). 

(e)  1  Black.  Comxn.  444 ;  Emery  (t)  See  Hulme  y.    Tenant  and 

V.  Wauy  6  Ves.  846  ;  Su^i.  V.  &  notes ;  1  White  &  Tudor,  L.  C, 

P.  206  ;  Nieholl  v.  Jones,  Jj.  B.,  3  Eq.  621  et  aeq.  ;  Johnson  v.  Gal- 

Eq.  696;  Cahillv.  CahiU,  8  App.  lagher,  3  De  Q.,  F.  &  J.  494; 

Gas.  420.  London  Chartered  Bank  of  Aua- 

{d)  Atwood  T.  Chichester,  3  Q.  iralia  v.  Lemprikre,  L.  K.,  4  F.  G. 

B.  D.  722  ;  Ex  parte  Jones,  12  Gh.  572  ;  Jessel,  M.  R.,  Wainford  y. 

D.   484 ;   Pike  t.  Fitzgibbon,   17  Heyl,  L.   R.,  20  Eq.   321,  324  ; 

Gh.  D.  454.  Williams  on  Settiements,  130— 

(e)  Ante,  p.  374.  132. 

(/)  Johnson  Y.  Gallagher,  3  De  (k)  See  the  cases  cited  in  the 

G.,  F.  &  J.  494.  two  preceding  notes. 

(ff)  See  ante,  pp.  374,  882.  (/)  JPieard  v.  Hine,  L.  R.,  6  Gh. 

(A)  Pike  y.   Fitxgibbon,  17  Gh.  274;  Sugd.  V.  &  P.  206—208; 

D.  464.  Pike  y.  Fitzffibbon,  17  Gh.  D.  464. 
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A  married  woman  however  oould  not  by  any  engage- 
ment bind  any  separate  estate,  other  than  separate  estate, 
to  which  she  was  entitled  without  restraint  upon  antioi- 
pation  at  the  date  of  entering  into  the  engagement. 
Her  engagements  did  not  bind  any  separate  estate,  to 
which  she  might  subsequently  become  entitled,  or  which 
she  was  restrained  from  anticipating  (m).  When  a 
married  woman  entered  into  an  engagement  with  refer- 
ence to  her  separate  estate,  she  did  not  incur  any  liability, 
which  could  be  enforced  against  her  personally  (n).  The 
only  way,  in  which  such  an  engagement  could  be  en- 
forced, was  by  taking  proceedings  under  the  equitable 
jurisdiction  of  the  Court  against  the  trustees  (o)  of  the 
separate  estate  bound  by  the  engagement,  to  have  such 
separate  estate  applied  in  satisfaction  of  the  claim  ( /?). 
And,  with  jegard  to  a  married  woman's  general  engage- 
ments, judgment  obtained  in  such  proceedings  could 
only  be  enforced  out  of  so  much  of  the  separate  estate 
bound  as  remained  to  the  married  woman  at  the  date  of 
the  judgment  {q).  For  when  a  married  woman  entered 
into  a  general  engagement,  binding  her  separate  estate, 
she  did  not  create  any  specific  charge  thereon :  but  she 
might  exercise  her  equitable  right  of  alienation  (r)  as 
fully  as  before.  She  was  not  prevented  from  disposing 
of  her  separate  estate  by  the  fact  of  having  entered  into 
a  general  engagement,  any  more  than  a  man  is  prevented 
from  disposing  of  his  property  by  the  fact  of  his  having 
contracted  a  debt  («). 

Hanied  As  a  married  woman  might  sue  her  husband  and  be 

a^eto"o^-  ®^®^  ^y  ^"^  ^  proceedings  for  obtaining  a  judicial 
promiae  pro-    separation,  a  dissolution  of  the  marriage  or  the  restitu- 

(m)  Pike  v.  Fittgibhon,  17  Ch.  B.  D.  27. 
D.  464  ;   Chapman  t.  Biffffs,   11  {q)  Pike  r.  Fitzffiibon,  17  CSi. 

Q.  B.  D.  27.  D.  464. 

(ft)  See  the  caaes  dted  in  note  (d)  (r)  See  ante,  p.  374. 

to  p.  393,  ante.  (ej  Johnson  y.  Gallagher,  3  De 

(o)  See  ante,  p.  374.  G.,  !P.  &  J.  494  ;  Jamee,  L.  J., 

(p)  Oases  cited  in  note  {df)  to  Pike  y.  Fitzgibbon,  17  Gh.  D.  454, 

p.  393  ;  Chapman  r.  Bigge,  11  Q.  461. 
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tion  of  conjugal  rights,  it  was  held  thut  she  might  oeedingsin 
enter  into  a  binding  agreement  to  compromise  any  such  c<^J^*"^ 
proceedings  {t).  Upon  the  same  principle,  it  has  been 
decided  that  a  married  woman  maj  enter  into  a  binding 
agreement  to  live  apart  from  her  husband  by  a  deed  of 
separation  founded  on  valuable  consideration  though 
not  upon  a  compromise  of  any  such  proceedings  (ti). 
But  on  the  occasion  of  a  compromise  of  any  such  pro- 
ceedings or  of  the  execution  of  a  deed  of  separation,  a 
married  woman  had  no  greater  capacity  to  dispose  of 
property,  or  to  contract  in  respect  thereof,  than  she  had 
at  any  other  time  (x).  On  such  an  occasion  therefore 
she  could  not  dispose  or  contract  to  dispose  of  her  real 
estate  otherwise  than  by  deed  duly  acknowledged,  in 
which  her  husband  concurred  (y).  But  she  might  bind 
property  settled  on  trust  for  her  separate  use  without 
restraint  on  anticipation  (z). 

The  general  incapacity  of  a  married  woman  to  bind  ExceptiouB. 
herself  by  a  contract  was  subject  to  certain  exceptions. 
It  appears  that  a  married  woman  could  enter  into  a  vaUd 
contract  in  the  following  instances  :— 

1.  In  the  case  of  the  wife  of  the  king  {a),  i.  Wlfeof  the 

2.  If  her  husband  were  civilly  dead,  or  were  under-  «  ^*  ^   ^ 
going  sentence  of  transportation  or  penal  servitude  (6).  civilly  dead. 

3.  By  the  custom  of  the  city  of  London,  in  respect  3.  In  respect 
of  any  trade  carried  on  by  her  within  the  city  separately  jfteltai^e^ 
from  her  husband  (c).  London. 


{t)  HoioUy  Y.  Rowley^  L.  B.,  1 
H.  li.,  Sc.  App.  63 ;  Jeceeli  M.R., 
Betant  y.  Wood,  12  Gh.  D.  605, 
621  ;  Rose  y.  Rosty  8  P.  D.  98 ; 
Cahill  Y.  CahiU,  8  App.  Gas.  420, 
429,  436,  436. 

(u)  SwU  Y.  Hunt,  4  De  a.,  F. 
&  J.  221 ;  Marshall  y.  Marshall, 
6  P.  D.  19 ;  Besant  y.  TTood,  12 
Ch.  D.  605.  See  howcYer  Sel- 
bome,  G.,  Cahill  y.  Cahill,  8  App. 
Gas.  420,  421. 

{x)  Stamper  y.  Barker,  5  Madd. 
157  ;  Blatter  y.  Slatter,  1  Y.  &  G. 


28  ;  Vamittart  y.  Vansittart,  4  K. 
&  J.  62  ;  CahiU  y.  Cahill,  8  App. 
Gas.  420. 

(y)  Oihill  Y.  CahiU,  8  App.  Gas. 
420. 

(x)  S.  C,  8  App.  Gas.  429,  431. 

la)  Go.  Litt.  133  a. 

\b)  1  Black.  Gomm.  431 ;  Carrol 
Y.  Blencow,  4  Esp.  27  ;  Bx  parte 
Franks,  7  Bing.  762. 

(e)  Bac.  Abr.  tit.  Gastoms  of 
London  (D) ;  2  Boper  on  Hus- 
band and  Wife,  124,  126. 
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4.  Wife  of  an 
aUen  who  had 
never  been  In 
England. 

6.  Boring 

judicia^sepa- 

ration. 

6.  After  pro- 
tection oi^er. 

7.  Policy  of 
insurance 
nnder  Married 
Women's 
Property  Act, 
1870. 

Actions  by 
and  against 
married 
women. 


4.  If  she  were  the  wife  of  an  alien,  who  had  never 
heen  in  England,  and  she  purported  to  contract  as  dkfeme 
sok  (rf). 

5.  Daring  the  continuance  of  a  judicial  separation  {e). 

6.  After  she  had  obtained  a  protection  order  (/). 

7.  In  a  poUcy  of  insurance  effected  by  a  married 
woman  on  her  own  life  or  the  life  of  her  husband  for 
her  separate  use  by  virtue  of  the  Married  Women's 
Property  Act  1870  (^). 

Before  the  above  enactment  took  effect,  as  a  general 
rule,  a  married  woman  could  not  sue  or  be  sued  by  her- 
self alone  (A).  In  order  to  enforce  any  remedy  on  her 
behalf  or  against  her,  it  was  generally  necessary  that 
her  husband  should  join  with  her  as  plaintiff  or  be 
joined  with  her  as  defendant  (i).  If  however  a  married 
woman  claimed  some  equitable  right  in  opposition  to 
rights  claimed  by  her  husband — for  instance,  if  she 
sought  to  enforce  a  trust  for  her  separate  use  (A:),  or  her 
equity  to  a  settlement  (/) — she  mighfr  sue  by  her  next 
friend  (m).  But  when  a  married  woman  sued  by  her 
next  friend,  it  was  necessary  that  her  husband  should  be 
made  a  party  to  the  proceedings  (»).  By  the  Eules  of 
the  Supreme  Court  1875,  Order  XVI.,  Rule  8,  married 


(rf)  JDe  Gaillon  v.  VAiffle,  I' 
Bos.  &  Ful.  357  ;  Kay  v.  Lueheu 
de  JPienne,  3  Gamp.  123 ;  harden 
V.  Keverberff,  2  M.  &  W.  61  ;  see 
Walford  v.  Duchess  de  Fienney  2 
Esp.  664 ;  Franks  v.  Duchess  de 
JPienne,  ib.  687;  De  JFahl  v. 
Braune,  1  H.  k  N.  178  ;  Pollock 
on  Gontraots,  81,  82,  3rd  ed. 
,  (e)  Stat.  20  &  21  Vict.  c.  85, 
sects.  25,  26,  ante,  pp.  376,  377. 

(/)  Stat.  20  &  21  Vict.  o.  85, 
8.  21,  anUf  p.  377. 

{g)  Stat.  33  &  34  Vict.  c.  93, 
B.  10,  ante,  p.  381. 

(h)  Go.  Litt.  132  b;  1  Black. 
Gomm.  431. 

(i)  See  Boper  on  Husband  and 
Wife,  Vol.  I.  212—216 ;  Vol.  H. 
126,  127 ;  Mitfoid  on  Pleading, 


28,  30  ;  Danieirs  Ghancery  Prac- 
tice, 84  et  seq.y  6th  ed. ;  Dicey  on 
Parties  to  an  Action,  Ghaps.  VIII. 
XVI.  XXn.  XXX.  p.  171—188, 
296—306,  389—394,  439,  476— 
478 ;  Atwood  y.  Chichester,  3  Q. 
B.  D.  722 ;  Haneoeks  y.  Zablaehe, 
3  G.  P.  D.  197. 

(k)  OHffiih  y.  Hood,  2  Ves.  sen. 
462 ;  see  ante,  p.  374. 

(/)  Lady  ElO>ank  y.  Montolieu, 
6  Ves.  737,  743 ;  see  ante,  p.  374. 

(m)  Mitford  on  Pleading,  28 ; 
see  also  Hope  y.  Fox,  1  J.  &  H. 
466 ;  Smith  y.  £tches,  1  H.  &  M. 
558. 

(»i)  Dan.  Gh.  Pr.  103,  6th  ed. ; 
Thorby  y.  Teats,  1  Y.  &  G.  G.  G. 
438. 
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women  might  sue  as  plaintiffs  by  their  next  friends  in 
the  manner  previously  practised  in  the  Court  of  Chan- 
cery (o),  and,  by  leave  of  the  Court  or  a  judge,  might 
sue  or  defend  without  their  husbands  and  without  a 
next  friend,  on  giving  such  security  (if  any)  (p)  for 
costs  as  the  Court  or  a  judge  might  require. 

There  were  certain  exceptions  to  the  general  incapacity  Exceptions, 
of  married  women  to  sue  or  be  sued  alone.  Before  the 
commencement  of  this  Act  a  married  woman  might  sue 
or  be  sued  in  the  same  manner  as  a  fenie  soky  without 
the  necessity  of  obtaining  leave  of  the  Court  or  a  judge, 
in  the  following  cases : — 

1.  The  wife  of  the  king  of  England  may  sue  and  be  i;  Wife  of  the 
sued  as  a  feme  sole  by  the  common  law  {q), 

2.  If  her  husband  were  civilly  dead ;  as  might  hap-  2.  Husband 
pen  if  he  abjured  the  realm  or  were  banished  (r)  or  °'^^y  ^®®^- 
were  outlawed  (s).     Upon  the  same  principle  a  married 

woman  might  sue  and  be  sued  as  B,feme  sole^  while  her 
husband  was  undergoing  a  sentence  of  transportation  or 
penal  servitude  {l), 

3.  By  the  custom  of  the  city  of  London  a  married  8.  Trading 
woman,  trading  separately  from  her  husband  within  the  i^nSn.  ^  "^ 
city,  might  sue  and  be  sued  in  the  city  Courts  in  respect 

of  her  separate  trade  :  but  her  husband  must  have  been 
made  a  party  to  the  action  for  the  sake  of  con- 
formity (m). 

4.  If  her  husband  were  an  alien,  who  had  never  been  *.  Wife  of  an 

1* 

in  England,  she  might  be  sued  as  a  feme  sole  in  respect 
of  contracts,  which  she  purported  to  make  as  a  feme 


(o)  See  Boberta  t.  Evans,  7  Ch. 
D.  830. 

{p)  See  Broum  v.  Norths  9  Q. 
B.  D.  62. 

iq)  Co.  Litt.  133  a. 

(r)  Co.  Litt.  132  b,  133  a  (see 
note  (3) ) ;  Antrn.,  3  Bnlstr.  188 ; 
1  Black.  Comm.  431. 

it)  See  Wms.  R.  P.  24. 

\t)  Carrol  v.  Blencow,  4  Esp. 
27  ;  ExparU  Frankt,  7  Bing.  762. 


If  a  husband  underwent  sentence 
of  transportation,  he  was  held  to 
abjure  the  reabn ;  and  his  wife 
might  sue  and  be  sued  as  a  fem^ 
9ole  until  he  actuallj  returned  to 
England ;  Carrol  v.  Elencow,  ubi 
sup. 

(u)  Eeard  v.  JFebb,  2  Bos.  & 
Ful.  93;  2  Boper  on  Husband 
and  Wife,  124,  125. 
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6.  Daring 

judicial 

separation. 

6.  After  pro- 
teotion  oraer. 

7.  Under 
sect.  11  of  the 
Harried 
Women's 
Property  Act, 
1870. 


sole  {x).  So  much  seems  to  haye  been  actually  decided. 
But  the  exact  limits  of  the  capacity  of  the  wife  of  an 
alien  to  sue  and  be  sued  in  respect  of  contracts,  which 
she  purported  to  make  as  a  feme  aok,  were  not  set- 
tled (y). 

5.  During  the  continuance  of  a  judicial  separa- 
tion (2). 

6.  After  she  had  obtained  a  protection  order  (a). 

7.  A  married  woman  might  maintain  an  action  in  her 
own  name  for  the  recovery  or  protection  of  property 
declared  by  the  Married  Women's  Property  Act  1870 
to  be  her  separate  property  (6),  or  of  property,  which 
belonged  to  her  before  marriage,  and  as  to  which  her 
husband  had,  by  writing  under  his  hand,  agreed  that  it 
should  belong  to  her  after  marriage  as  her  separate  pro- 
perty (c). 

Effect  of  sect.  By  the  above  enactment,  a  married  woman  is  now 
as  to  actions^'  capable  of  entering  into  and  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract,  and  of  suing  and  being  sued  in  all  respects 
as  if  she  were  a  feme  sole.  It  appears  to  follow  that 
judgment  may  now  be  obtained  against  a  married 
woman  personally  (d)  in  an  action  founded  upon  a  con- 
tract entered  into  by  her  with  respect  to  her  separate 
property  (e).  And  this  seems  to  be  the  case,  whether 
such  an  action  be  brought  to  recover  a  specified  sum  of 
money,  or  for  damages,  or  for  the  specific  performance 
of  such  a  contract.  It  is  thought  that  judgment 
obtained  in  such  an  action  may  be  enforced  against  the 


founded  on 
oontraot. 


{x)  De  Oailion  y.  VAxgle^  1 
Bos.  &  Pol.  367 ;  Kay  y.  Ifuehets 
de  Pienne,  3  Camp.  123 ;  JBarden 
y.  Xeverbergj  2  M.  &  W.  61. 

(y)  See  Walford  y.  Dueheu  de 
Pienne,  2  Esp.  564;  Franks  y. 
DueKeu  de  Fienne,  ib,  587 ;  De 
Wahl  y.  Braune,  1  H.  &  N.  178 ; 
Pollock  on  Contracts,  81,  82,  3rd 
ed. 


{z)  Stat.  20  &  21  Vict.  o.  85, 
sects.  25,  26,  anUy  pp.  376,  377. 

(a)  Stat.  20  &  21  Yict.  c.  85, 
sect.  21,  ante^  p.  377. 

SSee  anUy  pp.  377—382. 
Stat.  33  &  34  Vict.  o.  93, 
sect.  11,  ante,  p.  381. 

id)  See  ante,  pp.  393,  394. 
(«)  See  sub -sect.  3,  below.  Otm^ 
eton  y.  Maynard^  L.  T.,  9th  June, 
1883,  p.  102. 
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separate  property  of  the  married  woman  by  the  same 
means,  by  which  a  similar  judgment  might  be  enforced 
against  the  property  of  2,  feme  sole  (/).  And,  as  it  ap- 
pears  that  judgment  for  the  reooyery  or  payment  of  a 
sum  of  money  may  now  be  obtained  against  a  married 
woman  personally,  it  is  thought  that,  if  default  be 
made  by  a  married  woman  in  payment  of  any  sum  of 
money  due  under  such  a  judgment,  proceedings  may 
be  taken  to  obtain  payment  from  her  under  sect.  5  of 
the  Debtors  Act  1869  {g). 

Before  this  Act  came  into  operation,  a  tort  suffered  Torts, 
or  committed  by  a  married  woman  was,  as  a  general 
rule,  a  good  cause  of  action  by  or  against  her  (A).  But, 
as  a  married  woman  could  not  in  general  sue  or  be  sued 
without  her  husband  (t),  it  was  necessary,  as  a  rule,  that 
actions  founded  on  torts  suffered  or  conmiitted  by  a 
married  woman,  before  or  during  the  coverture,  should 
be  brought  dtuing  the  continuance  of  the  coverture  by 
or  against  her  and  her  husband  jointly  {k).  If  however 
the  husband  died  or  the  marriage  were  dissolved,  the 
action  survived  to  or  against  the  wife  alone  (/).  And, 
after  the  death  of  the  husband  or  dissolution  of  the 
marriage,  actions  founded  on  torts  suffered  or  com- 
mitted by  the  wife  during  coverture  might  be  com- 
menced by  or  against  her  alOne  (m).  If  the  wife  died 
before  the  husband  or  the  marriage  were  dissolved, 
actions,  founded  on  torts  suffered  or  committed  by  the 
wife,  which  had  been  commenced  by  or  against  the 
husband  and  wife  jointly,  could  no  longer  be  continued 
by  or  against  the  husband  alone.    Nor  could  any  such 

(/)  See  Rules  of  the  Supreme  K.  S.  743. 
Court,    1883,    Ord.  XLIT   and  (t)  Ante,  p.  398. 

App.  H.  [k)  Bao.  Abr.  tit.  Baron  and 

(g)  Stat.  82  &  33  Vict^o.  62.  Feme  (K,  L) ;  1  Black.  Comm. 

(A)  RuiBtl  v.  Come,  Salk.  119;  443 ;  Bead  t.  Briaeoe,  6  C.  &P.  484. 
Key¥>orth  t.  Hill,  3  B.  &  A.  685  ;  (l)  Horton  y.  Bylee,  Sid.  387  ; 

Vine  ▼.  Saundert,  4  Bing.  N.  C.  Capel  ▼.  PoweU,  17  C.  B.,  N.  S. 

96  ;   Catterall  y.  Keny<m,  3  Q.  B.  743. 
310  ;   Capel  y.  iWf//,  17  C.  B.,  (m)  Capel  y.  iViM^,  uln  sup. 
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action  be  commenced  by  or  against  the  busband  after 

the  death  of  the  wife  or  dissolution  of  the  marriage  (n). 

Action  in  tort      If  a  married  woman  were  in  a  position  to  sue  and  be 

^^yan^gaina   ^^^  generally  as  a  feme  sole  (o),  she  could  sue  and  be 

woman  alone,  g^ed  as  d,feme  sole  in  tort.     It  appears  that,  by  virtue  of 

sect.  11  of  the  Married  Women's  Property  Act  1870  (p), 

a  married  woman  might  have  maintained  an  action  in 

tort  in  her  own  name  for  the  purposes  of  the  recovery 

or  protection  of  the  separate  property  specified  in  that 

section  (q). 

As  a  married  woman  was  incapable  of  entering  into 
a  legal  contract  (r),  it  was  held  that,  if  she  purported  to 
contract,  she  could  not  be  made  responsible  for  a  breach 
of  the  supposed  contract  by  proceedings  in  tort.  Thus, 
when  a  married  woman  had  signed  a  promissory  note, 
representing  that  she  was  unmarried,  it  was  held  that 
an  action  in  tort  to  recover  damages  for  the  loss  sus- 
tained by  the  non-payment  of  the  amount  secured  was 
not  maintainable  («).  In  that  case  {t)  the  law  was  laid 
down  by  Pollock,  C.B.,  as  follows : — "  A  feme  covert 
is  undoubtedly  responsible  for  all  torts  committed  by 
her  during  coverture,  and  the  husband  must  be  joined 
as  a  defendant.  *  They  are  liable  therefore  for  frauds 
committed  by  her  on  any  person,  as  for  any  other  per- 
sonal wrongs.  But  when  the  fraud  is  directly  connected 
with  the  contract  with  the  wife,  and  is  the  means  of 
effecting  it,  and  parcel  of  the  same  transaction,  the  wife 
cannot  be  responsible,  and  the  husband  be  sued  for  it 
together  with  the  wife."  In  another  case,  in  which  a 
married  woman  had  falsely  represented  that  a  bill  of 
exchange  had  been  accepted  by  her  husband,  the  judges 
differed  in  opinion  as  to  whether  an  action  in  tort  could 


Torts  con- 
nected with 
contract. 


Liverpool 
Adelphi  Loan 
Atsoeiaiion  v. 
Fairhnrst, 


Wrighi  ▼. 
Lemard, 


(»)  Higgint^  eate,  Noy,  18 ;  Capel 
V.  FoweU,  17  C.  B.,  N.  S.  743. 

(o)  See  ante,  p.  397. 

(;?)  Stat.  33  &  34  Vict.  c.  93. 
See  brett,  J.,  SummerB  y.  City 
Bank,  L.  B.,  9  C.  P.  580,  683. 


{q)  See  ante,  p.  381. 
ir)  Ante,  p.  393. 
(<)  Liverpool  Adelphi  Loan  AseO" 
eiation  t.  Fairhunt,  9  Ex.  422. 
(0  9  Ex.  429. 
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be  maintained  against  the  husband  and  wife.  The 
better  opinion  however  seems  to  be  that  of  Williams  and 
Willes,  JJ.,  who  held  that  the  action  would  lie,  because 
the  wife  had  not  purported  to  contract  {u). 

In  a  successful  action  against  husband  and  wife  jointly  Judgment 
for  a  tort  committed  by  the  wife,  judgment  for  damages  ^^^^d  and 
and  costs  was  given  against  the  husband  and  (he  wife,  wife  might  be 
And  if  husband  and  wife  were  unsuccessful  in  any  of  ^©»s°^ 
action,  proper  to  be  brought  by  or  against  them  jointly,  8ep™<» 
the  husband  and  the  xcife  might  both  be  condemned  to 
pay  the  costs  {x).    Satisfaction  of  a  judgment  so  ob- 
tained against  the  wife  might  be  enforced,  by  proper 
process  of  legal  {y)  or  equitable  (z)  execution,  out  of 
property  settled  on  trust  for  the  separate  use  of  the 
wife  {a) ;    and,  d  fortiori^  out  of   land,  of  which  the 
husband  and  wife  were  seised  in  right  of    the  wife. 
And,  before  the  yeax  1870,  when  judgment  for  pay-  indirect 
ment  of  damages  or  costs  had  been  entered  up  against  ^OTdng 
husband  and  wife,  the  wife  might  have  been  taken  in  judgment  out 
execution  (6).     This  was  an  indirect   method  of  en-  ^taJeT^ 
forcing  satisfaction  of  such  a  judgment  out  of  property 
settled  on  trust  for  the  wife's  separate  use ;  as  the  Court 
would  not  discharge  her  from  custody,  if  she  had  any 
separate  estate  (c).    As  it  was  held  that  married  women 


(m)  Wrighty,Le(mardy\\Q,'B,i 
N.  S.  258. 

(x)  Newton  y.  Boodle,  4  0.  B. 
869  ;  MorrU  y.  Freemant  3  P.  D. 
65. 

(y)  See  Stats.  1  &  2  Viot.  c. 
110,  as.  11,  13,  14  ;  3  &  4  Viot. 
0.  82,  B.  1 ;  Wms.  R.  P.  87— 
93,  178,  422 ;  Wms.  P.  P.  244, 
278. 

(z)  See  Mitford  on  Pleading, 
126  ;  Smithier  y.  Lewis,  Angell  y. 
Draper,  I  Vein.  398;  ^fi^2o- 
Italian  Sank  y.  Daviee,  9  Gh.  D. 
275 ;  Bryant  y.  Bull,  10  Ch.  D. 
153. 

(a)  Newton  y.  BoodU,  4  G.  B. 
359  and  note,  p.  371 ;  Claydon  v. 
Fineh,  L.  B.,  15  Eq.  266.    Itap- 

W.C. 


pears  that  instalments  of  income, 
to  which  a  married  woman  was 
entitled  without  power  of  antici- 
pation, might  have  been  reached 
under  a  writ  of  sequestration 
{Claydon  y.  Finch,  ubi  sup.).  As 
to  a  charging  order  in  the  case  of 
such  an  interest,  see  Stanley  y. 
Stanley,  7  Gh.  D.  589,  a  case  of 
contract. 

{b)  Finch  y.  Duddin,  2  Stra. 
1237;  Fergmon  y.  Clayworth,  6 
Q.  B.  269;  NewUm  y.  Boodle,  9 
Q.  B.  748. 

(c)  Ferguson  y.  Clayworth,  6  Q. 
B.  269;  Zarkin  y.  Marshall,  4  Ex. 
804 ;  Jvens  y.  Butler,  7  E.  ft  B. 
159;  JBx  parte  Butler,  Jay  y. 
Amphlett,  1  H.  &  G.  637. 

D  D 


402  Stat.  46  &  46  Vict.  c.  76. 

were  not  exempted  from  the  pToymons  of  the  Debtors 
Act  1869  {e),  it  is  thought  that,  after  the  year  1869, 
proceedings  under  that  Act  might  have  been  adopted  as 
an  indirect  method  of  enforcing  satisfaction  of  such  a 
judgment  out  of  the  wife's  separate  estate. 

No  direofc  Before  this  Act  took  effect,  apart  from  proceedings  to 

eqSty^pimBt  obtain  equitable  execution  (/),  there  was  not  any  direct 
■®P"™*®  ^  remedy  under  the  equitable  jurisdiction  of  the  Court, 
oaae  of  torts,  by  which  a  married  woman's  separate  estate  could, 
during  the  coverture,  be  made  liable  to  satisfy  daims 
arising  from  torts  or  breaohes  of  trust  committed  by 
^*^*™«^    ,,   her(flr).    But,  if  a  married  woman  made  or  participated 

woman  coiud  „  r-t_ 

not  take         in  a  fraudulent  disposition  of  any  property,  to  whidi 

hOTow^aul  ®^®  ^*^  *  ^^f^  ^'  ^^  equitable  title,  she  was  not  allowed 
to  take  advantage  of  her  fraud  by  asserting  her  own 
equitable  rights  over  the  same  property  against  the  title 
conferred  by  the  fraudulent  disposition  (A).  Any  equit- 
able interest,  to  which  she  was  entitled  in  the  same 
property,  might  therefore  be  applied  in  satisfaction  of 
claims  arising  from  the  fraud;  except,  however,  an 
interest  which  she  was  restrained  from  anticipating  (t). 
Upon  a  similar  principle,  property  settled  on  trust  for 
the  separate  use  of  a  married  woman,  without  restraint 
on  anticipation,  might  be  applied  under  the  equitable 
jurisdiction  of  the  Court,  in  satisfaction  of  claims  arising 
out  of  an  actual  nusappropriation  by  her  of  other  pro- 
perty comprised  in  the  same  settlement  {k).  It  appears 
however  that,  after  the  coverture  had  come  to  an  end, 
proceedings  might  have  been  taken  under  the  equitable 
jurisdiction  of  the  Court  to  obtain  satisfaction  of  claims 

{e)  Stat.  32  &  33  Vict.  c.  62 ;  (f ]  Jaeiion  y.  Sobhout^,  2  Mer. 

Dilhn  y.  Cunningham,  L.  B.,  8  483 ;  Arnold  y.  Wbodhanu,  L.  B., 

Ex.  23.  16  Eq.  29 ;  Stankf  y.  Stanley,  7 

(/)  See  note  (f),  ante,  p.  401.  Oh.  D.  689. 

(jff)  Wainford  y.  Eeyl,  L.  B.,  (*)  Clive  y.  Carew,  1  J.  &  H. 

20  Eq.  321.  109 ;  Femberten  y.  U'CHU,  1  Dr. 

(A)  Savage  y.  Foeter,  9  Mod.  35 ;  &  Sm.  266 ;  Jesael,  H.  B.,  L.  B., 

Sharpe  y.  Fay,  L.  B.,  4  Gh.  36 ;  16  Eq.  324. 
JBt4  Lueh'e  Truete,  L.  B.,  4  Oh.  691. 
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arismg  by  reason  of  some  fraud  or  breach  of  trust  oom- 
mitted  by  a  married  woman  during  coverture,  and  that 
any  property  to  which  she  might  then  have  been 
entitled,  might  have  been  applied  in  satisfaction  of  such 
claims  (/). 

It  appears  then  that,  during  the  continuance  of  the  Hiuband's 
coverture,  the  husband  was  liable  to  be  sued  jointly  ^mty^and 
with  his  wife  on  account  of   torts  done  by  his  wife  adrantagiee. 
before  or  during  coverture,  and  that  he  might  be  made 
answerable  for  damages  and  costs  in  such  proceedings  (m). 
Also,  that  he  might  practically  recover  damages  for  him- 
self, during  the  continuance  of  the  coverture,  on  account 
of  torts  suffered  by  his  wife  before  or  during  the  cover- 
ture, by  suing  jointly  with  her.    For  any  money  so 
recovered  in  such  an  action  became  the  property  of  the 
husbfiuid  (n),  although  awarded  to  the  husband  and  wife 
as    compensation  for    the  damage  sustained    by  the 
wife(o).      Besides  the  action  by  husband  and  wife  Hosband's 
jointly  to  recover  damages  for  torts  suffered  by  the  SLiw^eto 
wife,  which  was  foimded  on  the  wife^a  cause  of  action  (jt?),  Wma^. 
the  husband  might  bring  an  action  on  his  own  account 
to  recover  compensation  for   any  damage,  which  he 
himself  might  have  sustained  by  reason  of  the  injury 
to  his  wife.     Thus  in  the  case  of  injuries  done  to  the 
person  of  the  wife,  the  husband  might  bring  an  action 
to  recover  damages  for  the  loss  of  the  companionship 
and  assistance  (consortium  et  auxilium)  of  his  wife,  and 


2  Drew.  363,  408,  in  which  case 
it  was  held  that  property,  over 
which  a  manied  woman  had  a 
general  power  of  appointment  by 
will,  might  be  applied  in  satis- 
&ction  of  such  daims  after  her 
death,  when  she  had  actually 
exercised  the  power:  Clive  y. 
Carew,  IJ.  &  H.  199. 

(m)  A  husband  married  after 
the  SOth  July,  1874,  was  liable, 


in  actions  founded  on  torts  com- 
mitted by  the  wife  before  mar- 
riage, omy  to  the  extent  of  the 
interest,  which  he  had  derived  by 
the  marriage,  in  any  property  of 
the  wife;  Stat.  37  &  38  Vict.  c.  60, 
set  out  in  the  notes  to  s.  13,  below. 

(ft)  See  anU,  p.  375. 

(o)  ^eeL%tfieldv,Melheru,Qtii^, 
369 ;  Daviei  y.  Solomon^  IL,  B.,  7 
Q.  B.  112. 

(p)  Ante^  p.  399. 


dd2 
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the  medioal  expenfles  inoaned  in  healing  her  {q)»  And 
in  the  case  of  injnij  to  her  character,  he  might  bring 
an  action  on  account  of  any  special  damage  to  himself 
incurred  by  loss  of  buainefls  or  from  similar  causes  (r). 
Before  the  Common  Law  Procedure  Act  1852  (a)  came 
into  operation,  it  was  necessary  that  the  husband  should 
sue  alone,  without  joining  his  wife,  to  enable  him  to 
succeed  in  an  action  to  recover  compensation  for  damage 
sustained  by  hwiael/y  resulting  from  torts  done  to  his 
wife  {t).  Since  then  it  has  been  possible,  in  an  action 
by  husband  and  wife  for  an  injury  done  to  the  wife,  to 
join  claims  by  the  husband  in  his  own  right  (ti). 

E£Peofc  of  sect.  The  above  enactment  provides  that  a  married  woman 
iiStotf '^'  B^all  ^  <»PaWe  of  suing  and  being  sued  in  tort  in  aU 
respects  as  if  she  were  a  feme  sole ;  that  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant ; 
that  any  damages  or  costs  recovered  by  her  in  any  such 
action  shall  be  her  separate  proi)erty;  and  that  any 
damages  or  costs  recovered  against  her  in  any  such 
action  shall  be  payable  out  of  her  separate  property 
and  not  otherwise.  It  is  therefore  no  longer  necessary 
or  proper  that  the  husband  should  sue  or  be  sued 
jointly  with  the  wife  in  actions  founded  on  torts 
suffered  by  the  wife  before  or  after  marriage,  or  com- 
mitted by  her  during  the  coverture  {x).  Thus  it  is  no 
longer  in  the  power  of  the  husband  to  obtain  for  himself 
compensation  awarded  on  account  of  damage  suffered 
by  the  mfe  by  reason  of  some  tort  done  to  her  (y).  And 
the  husband  is  no  longer  liable  to  be  sued  jointly  with 
his  wife  on  account  of  any  tort  committed  by  her  during 

{q)  Hyde  t.  Seiator,  Cro.  Jao.  (Q  So/oiUe  y.  Swemy,  4  B.  ft 

638 ;  Toutiff  r.  Fridd,  Gro.  Car.  Ad.  614  ;  DengaU  y.  Gardmer^  4 

89 ;  AbingOT,  0.  B.,  4  M.  &  W.  7.  M.  k  W.  6. 

(r)  Sid.  346,  pi.  11 ;  Coleman  y.  (m)  Stat.  16  &  16  Viet  o.  76, 

Mareourt,  1  Lev.  140 ;  Biding  y.  8.  40 ;    Roles   of  the  Sapreme 

Smith,  1  Ex.  D.  91.  Court,  1876,  Ord.  XVII.  r.  4. 

(«)  Stat.  16  &  16  Vict.  0.  76  ;  ix\  See  seotioiui  14,  16,  below, 

oame  into  operation  24th  Got.  (y)  See  tmUj  p.  403. 
1862  (section  1). 
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the  coverture  or  to  be  oondemned  in  damages  or  costs  in 
such  an  action  (a).  With  regard  to  torts  oonmiitted  by 
the  wife  before  marriage,  it  appears  from  sect.  14, 
below,  that  husbands,  who  were  married  before  the 
1st  January  1883  (a),  remain  liable  in  respect  of  such 
torts  in  the  same  manner  and  to  the  same  extent  as 
before  (b).  Husbands  married  on  or  after  the  1st 
January  1883  (a)  are  liable  in  respect  of  such  torts  in 
the  manner  and  to  the  extent  specified  in  sects.  14,  15, 
below. 

There  does  not  appear  to  be  anything  in  this  Act  to  Husband's 
deprive  a  husband  of  the  action,  which  the  law  gave  roecial 
him,  for  any  special  damage  suffered  bt/  himself  by  i^^^^ 
reason  of  a  tort  done  to  his  wife(c).    It  is  thought 
therefore  that  he  may  still  maintain  an  action,  in  the 
case  of  personal  injury  to  his  wife,  on  account  of  the 
loss  of  her  companionship  and  assistance,  and  for  me-    . 
dical  expenses  which  he  may  have  incurred  in  healing 
her;  and,  in  the  case  of  injury  to  her  character,  on 
account  of  damage  sustained  by  himself  through  loss 
of  business  or  from  similar  causes  (d).    It  appears  that 
such  claims  by  a  husband  may  now  be  joined  with 
claims  by  the  wife  separately  for  damages  on  account 
of  torts  done  to  her  {e). 

The  wife  should  now  sue  alone  in  respect  of  all  torts  WHe' a  action 

•  .  «  under  thia 

done  to  her  before  or  after  mamage,  so  far  as  the  cause  Act. 
of  action  is  hers  alone  (/),  And  it  appears  that  she 
may  claim  compensation  for  injuries  to  her  person  or 
character,  or  to  her  separate  property  (</),  or  for  any 
special  damage  sustained  by  her  with  respect  to  her 
separate  property  by  reason  of  a  tort  done  to  her — for 

{z)  See  ante,  pp.  399,  401 ;  sec-      notes  (9),  {r),  to  p.  404,  ante. 
tions  14,  16,  below.  (e)  Rules  of  the  Supreme  Court, 

(a)  See  section  25,  below.  18B3,  Ord.  XVIII.  r.  4,  stated 


lb)  See  ante,  p.  403,  and  n.  (m).      below. 

[e)  See  <i»to,  p.  403.  (f)  See  ante,  pp.  399,  403 

[a)  See  the  authorities  cited  in         (^)  See  section  12,  below. 


406  Stat.  45  ft  46  Vict.  c.  75. 

instanoe,  for  loss  monired  by  the  faUing  oS  of  some 
bosinesSy  which  she  oanieB  on  separately  from  her  hus- 
band (A).  Before  the  oonunencement  of  this  Act, 
husband  and  wife  oonld  not  recover  oompensationy  in  a 
joint  action  founded  on  a  tort  done  to  the  wife,  for 
special  damage  thereby  occasioned  to  the  wife  with 
respect  to  her  separate  trade  or  any  similar  property,  of 
which  the  husband  was  the  legal  owner  (t) :  unless, 
indeed,  such  a  claim  were  made  by  the  husband  in 
respect  of  his  own  right  of  action,  and  joined  with  the 
daim  in  respect  of  the  wife's  cause  of  action  (k).  It 
was  held  that  damage  to  property  regarded  at  law 
as  the  property  of  the  husband  was  not  a  cause  of 
action  to  the  wife,  which  would  sustain  a  joint  action  in 
tort  (/) ;  but  that  the  cause  of  action,  it  any,  would  be 
the  husband's  alone  (t).  Upon  this  principle,  in  the 
case  of  personal  injuries  to  the  wife,  medical  expenses 
incurred  in  healing  her  could  not  be  reooyered  in  the 
joint  action  on  the  tort,  except  by  a  claim  by  her  hus- 
band in  his  own  right  (m).  It  is  thought  that,  as  a 
married  woman  may  now  be  the  legal  owner  of  pro- 
perty (n),  damage  to  her  separate  property  may  be  a  cause 
of  action  to  her,  sufficient  to  sustain  an  action  in  tort  by 
her  alone ;  and  that:  she  is  now  the  proper  person  to 
claim  compensation  for  such  damage.  But  it  is  thought 
that  she  cannot  claim  compensation  for  her  husband's 
loss  or  for  damage  to  his  property.  If  therefore  she 
should  suffer  personal  injury,  her  husband  should  still 
sue  to  recover  medical  expenses  incurred  in  healing  her, 
unless  she  should  have  paid  such  expenses  hersdf  out  of 
her  separate  properly. 

(A)  See  sections  2,  6, 12,  below,  1870  (aii<«,  p.    381),  made  any 

and  p.  378,  ante.  difference  in  this  re^)eot. 

(•)  Savilk  y.  Sweeny,  4  B.  &  Ad.  (k)  See  anU,  p.  404. 

514  ;  Dengate  ▼.  Gardiner,  4  M.  &  (fl  See  ante,  p.  399. 

W.  6.     See  ofUe,  pp.  374— 382.  (m)  Abinger,  G.  B.,  4  H.  ft  W. 

Quare,  whether  section  11  of  the  7.    See  ante,  pp.  403,  404. 

Married  Women's  F^perty  Act,  (n)  See  ante,  pp.  382,  883. 
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It  is  not  dear  whether,  in  the  ease  of  an  injury  to  Can  wife 
the  person  or  oharaoter  of  a  married  woman,  i^e  can  adages  for 
now  recover  compensation  for  loss  of  the  companionship  l<»8  of 
and  assistance  (o)  of  her  hnsband  occasioned  by  the  tort. 
In  a  case,  in  which  defamatory  words,  not  actionable  of  Zyneh  v. 
themselves,  had  been  spoken  of  a  married  woman,  it  ^*^*^^' 
was  held  that  an  allegation,  that  in  consequence  thereof 
her  husband  refused  to  live  with  her  any  longer,  was 
not  a  sufficient  averment  of  special  damage  to  sustain  a 
joint  action  by  husband  and  wife  for  the  slander,  when 
the  refusal  of  her  husband  to  live  with  her  would  not  have 
been  a  necessary  consequence  of  the  slander  to  a  reason- 
able man  {p).  In  that  case  the  right  of  the  wife  to 
maintain  an  action  for  the  loss  of  the  consortium  of  her 
husband  was  discussed  by  the  lords.  Lord  Campbell 
pronounced  in  favour  of  such  an  action  [q).  Lord 
Cranworth  inclined  to  the  same  opinion  (r).  Lord 
Wensleydale  made  up  his  mind  that  no  such  action 
would  lie  {s) ;  and  Lord  Brougham  inclined  to  think  so 
too  (t).  It  does  not  appear  that  this  Act  gives  a  mar- 
ried woman  any  new  cause  of  action  in  tort :  except  so 
far  as  damage  or  loss  to  her  separate  property  is  now  a 
cause  of  action  to  her  and  not  to  her  husband  (u).  It 
is  probable  that,  when  this  question  comes  again  before 
the  Court,  the  judges  will  struggle  to  decide  in  favour 
of  the  wife's  claim  for  compensation  for  loss  of  the  con- 
sortium {x). 

A  married  woman  must  now  be  sued  alone  in  respect  wne  as 
of  all  torts  done  by  her  during  the  coverture.    And  it  de'«^<^*^*- 
appears  from  the  above  enactment  (y)  that  she  may  be 
sued  alone  in  respect  of  torts  committed  by  her  before 
marriage.    But  her  husband  may  be  sued  jointly  with 


(o)  See  ant€,  p.  403.  (i)  lb,  593. 

\p)  Lynch  y.  Knight^  9  H.  L.          (m)  See  ante^  pp.  399,  406. 

G.  677.  W  ^e» DavietY, Solomon jlj.'B.., 

q)  9  H.  L.  C.  689.  7  Q.  B.  112,  114. 

lb.  696.  (jf)  See  onte^  p.  392,  and  section 


r)  lb. 
W  lb. 


697.  13,  below. 
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her  in  respect  of  torts  committed  by  her  before  marriage 
according  to  the  provisions  of  sects.  14,  15,  below.  It 
appears  that  if  husbands,  married  on  or  after  the 
30th  July  1874,  be  joined  as  defendants  in  such  an 
action  and  be  not  found  liable,  they  will  have  judgment 
for  their  costs  of  defence,  whatever  the  result  of  the 
action  may  be  (z).  There  does  not  appear  to  be  any 
similar  risk  in  joining  a  husband  married  before  the 
30th  July  1S74  as  a  defendant  in  such  an  action  (a). 

Breach  of  It  is  provided  by  sect.   24,  below,  that  the  word 

tavit  by  '^  contract  "  in  this  Act  shall  include  the  acceptance  of 

married  q^^j  trust,  or  of  the  office  of  executrix  or  administratrix, 

woman.  •'  '  ,  ,  ,  .... 

and  that  the  provisions  of  this  Act  as  to  liabilities  of 
married  women  shall  extend  to  all  liabilities  by  reason 
of  any  breach  of  trust  or  devastavit  committed  by  any 
married  woman  being  a  trustee  or  executrix  or  adminis- 
tratrix either  before  or  after  her  marriage.  The  effect 
of  sect.  24  and  of  the  above  enactment  appears  to  be 
that  a  married  woman  may  now  be  sued  for  a  breach  of 
trust  or  devastavit  in  all  respects  as  if  she  were  a  feme 
sole.  It  appears  therefore  that  direct  proceedings  may 
now  be  taken  against  a  married  woman,  under  the 
equitable  jurisdiction  of  the  Court,  for  a  breach  of  trust 
committed  by  her  before  or  during  coverture  (b). 

Action  for  When  a  husband  and  wife  had  been  jointly  concerned 

mittedagainst  ^  ^^^  commission  of  any  tort,  they  might  be  jointly 

husband  and    g^ed  therefor  before  the  commencement  of  this  Act  (c). 

It  appears  that  they  may  still  be  jointly  sued  for  any 

tort,  which  they  have  jointly  committed. 

Damages  and      It  will  be  observed  that,  by  the  above  enactment, 

costs  J  1.  J  •      i  •    -I 

recovered        ^^J  damages  or  costs    recovered    agamst  a  married 
against  woman  in  any  action  or  proceeding  brought  against  her 

(s)  See  sections  15,  22,  below ;  {b)  See  anU,  p.  402. 

Stat.  37  &  38  Vict.  c.  60.  {e)  Keyworth  y.  Hill,  3  B.  &  A. 

(a)  See  section  14,  below ;  and  685  ;   Vine  v.  Saimderi,  4  Bing. 

p.  403,  and  note  (m),  ante.  N.  C.  96. 
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alone  by  Tirtue  of  that  enaotment,  either  in  contract  or  mazried 
in  tort,  are  to  be  payable  out  of  her  separate  property,  '^®™*^' 
and  not  otherwise.  Some  di£ScTilt  questions  are  raised 
by  the  wording  of  the  above  enactment  in  this  respect. 
A  woman  married  before  the  1st  January  1883  may 
have  property,  which  is  not  her  separate  property,  but 
which  may  become  her  absolute  property,  if  she  be  left 
a  widow.  Thus  she  and  her  husband  may  be  seised  of 
land  in  her  right,  or  she  may  have  become  entitled  to  a 
term  of  years  or  some  chose  in  action  before  the  com- 
mencement of  this  Act  {d).  If  she  should  survive  her 
husband,  such  property  may  become  hers  absolutely  (e). 
It  might  be  contended  that,  if  damages  or  costs  were 
recovered  against  her  in  an  action  brought  during  the 
coverture  against  her  alone,  either  in  contract  or  in  tort, 
satisfaction  of  the  judgment  could  not  be  enforced  after 
her  husband's  death  out  of  property,  which  then  became 
her  absolute  property,  but  had  not  been  her  separate 
property  during  the  coverture.  For  the  Act  says  that 
such  damages  and  costs  shall  be  payable  out  of  her 
separate  property  and  not  otherwise.  A  similar  con- 
tention might  be  raised,  after  the  husband's  death,  in 
the  case  of  a  judgment  so  obtained  against  a  woman, 
whose  marriage  had  taken  place  either  before  or  after  the 
1st  January  1883,  with  regard  to  property  to  which  she 
became  entitled  for  the  first  time  upon  her  husband's 
death — for  instance,  property  derived  from  her  husband 
by  devise  or  bequest  or  upon  his  intestacy.  It  is  pro- 
bable that  the  Court  will  struggle  to  overcome  the 
difficulty  presented  by  the  wording  of  the  above  enact- 
ment, and  to  hold  that  property,  to  which  a  woman  may 
become  entitled  upon  or  after  the  determination  of  her 
coverture,  may  be  applied  in  satisfaction  of  liabilities 
incurred  by  her  during  the  coverture.  In  the  case  of 
tort  indeed,  to  hold  otherwise  would  be  to  diminish  a 

(d)  AnUf  pp.  374—876;  oections         («)  See  anU^  pp.  875,  876. 
5,  269  below. 
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woman's  previous  liability  (/).    For  we  hsve 
seen  {g)  that  an  action,  founded  on  a  tort  oonmutted  hy 
a  manied  woman  and  brought  against  her  and  Her 
husband  jointly,  survived  against  her  alone  upon  Iub 
death ;  and  that  she  was  personally  liable  (h)  upon   a 
judgment  recovered  against  her  in  such  an  action.   Sataj^- 
faction  of  such  a  judgment  might  therefore  be  enforoed 
out  of  any  property  which  she  might  acquire  by  any 
means  after  the  determination  of  the  coverture.    The 
case  of  contract  however  presents  greater  difficulty:. 
Before  this  Act  took  effect,  a  married  woman  could  not 
render  herself  personally  liable  upon  any  contract  {%). 
She  can  only  be  made  personally  liable  upon  contract  by 
virtue  of  the  above  enactment,  which  provides  that  she 
shall  be  capable  of  rendering  herself  liable  on  any  con- 
tract in  respect  of  and  to  the  extent  of  her  separate  property^ 
and  that  damages  or  costs  recovered  against  her  in  an 
action  on  contract  shall  be  payable  out  of  her  separate 
property  and  not  othencise. 
Bettraint  on        The  following  important  question  is  raised  by  the 
anticipation.    ^Qp^ji^g  ^f  this  Act : — ^If  judgment  be  given  against  a 

married  woman  for  damages  or  costs  in  an  action  brought 
against  her  alone,  either  in  contract  or  in  tort,  can  satis- 
faction of  the  judgment  be  practically  enforoed  during 
the  coverture  out  of  her  separate  property,  of  which  ' 

she  is  restrained  from  anticipating  the  iucome  P  Such 
an  interest  cannot  of  course  be  delivered  in  execu-  , 

tion ;  but  it  is  possible  to  impoimd  each  instalment  of 
income,  as  it  is  paid,  or  to  enforce  payment  thereout 
Damages  in     by  indirect  means.     We  have  seen  {k)  that  a  married 
tort  and  ooete.  ^qj^^j^^  ^^s  always  personally  liable  upon  a  judgment  , 

against  her  for  damages  in  tort,  or  for  the  costs  of 
judicial  proceedings.  There  seems  to  be  no  reason 
therefore  why  such  a  judgment  should  not  be  enforoed 


(/)  See  section  13,  below,  as  to  (A)  See  ante,  p.  401. 

ite-nuptial  liabilities*  li)  AnU^  p.  393. 

(^)  AnU,  p.  399.  (k)  Ante,  p.  401. 
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agamst  a  manied  woman,  possessed  of  separate  property 
but  restrained  from  anticipating  the  income,  by  obtain- 
ing an  order  against  her  under  the  Debtors  Act  1869  (/) 
for  payment  of  the  amoimt  due  by  instahnents.  It  is 
thought  that  she  might  be  oommitted  to  prison  under 
that  Aot  in  default  of  payment  (m).  It  appears  more- 
over that,  if  a  married  woman  were  to  make  default  in 
payment  of  an  instahnent  of  a  debt,  which  she  had  been 
ordered  to  pay  under  the  Debtors  Act  1869,  payment  of 
the  amount  due  might  be  enforced  by  issuing  a  writ  of 
sequestration  against  her  estate  (n).  Under  the  previous  ciaydtm  y. 
law,  it  was  held  that  an  instalment  of  income,  which  a 
married  woman  waa  restrained  from  anticipating,  might 
be  impounded  under  a  writ  of  sequestration  issued 
against  her  estate  for  non-payment  of  costs  (o).  It 
seems  therefore  that  the  income  of  separate  property, 
which  a  married  woman  is  restrained  from  anticipating, 
may  be  reached  by  means  of  a  writ  of  sequestration, 
whenever  that  process  may  lawfully  issue  against  her 
estate  (p).  As  the  restraint  on  anticipation  is  essentially 
a  restraint  upon  alienation  by  conveyance  or  contract, 
it  is  thought  that  to  enforce  satisfaction  of  a  judgment 
against  a  married  woman,  for  damages  in  tort  or  for 
costs,  out  of  income,  which  she  is  restrained  from  anti- 
cipating, cannot  properly  be  said  to  "  interfere  with  or 
render  inoperative  any  restriction  against  anticipa- 
tion "  (q).  If  this  principle  be  correct,  there  seems  to  be 
no  reason  why  income,  which  a  married  woman  is  re- 
strained from  anticipating,  should  not  be  taken  in  exe- 


(0  Stat.  32  &  33  Viot.  c.  62, 
B.  6. 

(m)  See  Dillon  t.  Cunninghatn, 
xj.  R.}  8  £x.  23. 

(n)  Roles  of  the  Supreme  Court, 
1883,  Old.  XLIII.  r.  6  ;  Willeoek 
V.  Terrell^  3  Ex.  D.  323. 

(o)  Claydon  y.  Fineh,  L.  B.,  16 
Eq.  266,  Bacon,  V.-C. 

Xp)  See  Rules  of  the  Supreme 
Court,   1883,  Ords.  XLT.  r.  6; 


XLII.  rr.  3,  4,  6,  8,  24,  28; 
XLIII.  rr.  6,  7 ;  Orders  of  7th 
Jan.,  1870,  L.  R.,  6  Ch.  zxziii. ; 
Sprunt  V.  Fugh,  7  Ch.  D.  667  ; 
Willeoek  v.  Ihrrell,  3  Ex.  D.  323 ; 
Fx  parte  Neltonf  Se  ffoare,  14  Ch. 
D.  41 ;  Dan.  Ch.  Pr.  908  et  aeq., 
6th  ed. ;  Seton  on  Decrees,  1666 — 
1668,  1674—1687,  4th  ed. 
[q)  See  section  19,  below. 
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cation  upon  saoh  a  jadgment,  by  means  of  the  appoint- 
ment of  a  leceiver  (r)  or  even  of  a  charging  order  («). 

It  has  been  suggested  (t)  that  judgment  may  now  be 
obtained  against  a  married  woman  personally  in  an 
action  founded  upon  a  contract  entered  into  by  her  with 
respect  to  her  separate  property.  By  sect.  1^  sub-sect.  (4)| 
below,  such  a  contract  binds  not  only  the  separate  pro- 
perty, to  which  the  married  woman  is  entitled  at  the 
date  of  the  contract,  but  also  all  separate  property 
which  she  may  thereafter  acquire.  When  a  married 
woman  is  entitled  to  the  income  of  any  property,  but 
restrained  from  anticipation,  as  each  instalment  of  in- 
come is  actually  received  by  her,  the  money  receiyed 
becomes  her  separate  property — she  acquires  the  legal 
ownership  of  it  by  virtue  of  this  Act  (u).  If  then  she 
"  contract  with  respect  to  her  separate  property,"  it 
appears  that  future  instalments  of  income,  which  she  is 
restrained  from  anticipating,  will  be  bound  by  her  con- 
tract, when  they  are  paid,  as  they  will  be  ^^  separate 
property  which  she  may  thereafter  acquire."  But  by 
sect.  19,  below,  nothing  in  this  Act  contained  is  to  in- 
terfere with  or  render  inoperative  any  restriction  against 
anticipation  at  present  attached  or  to  be  hereafter  at- 
tached to  the  enjoyment  of  any  property  or  income  by 
a  married  woman.  We  have  seen  (x)  that,  before  this 
Act  was  passed,  a  married  woman's  general  engage- 
ments could  not  be  enforced,  under  the  equitable  juris- 
diction of  the  Court,  out  of  any  property  settled  to  her 
separate  use  with  a  restraint  upon  anticipation.  Her 
engagements  did  not  bind  such  property  (t/) ;  and  their 


(r)  See  Bryant  v.  BuU,  10  Ch. 
D.  153 ;  £x  parte  Evant,  Re  Wat- 
kinty  13  Ch.  D.  252;  Smith  ▼. 
(kncell,  6  Q.  B.  B.  75 ;  SaU  r. 
Cooper,  16  Ch.  D.  644. 

{»)  The  whole  ground  of  the 
decision  in  Stanley  y.  Stanley^  7 
Ch.  D.  589,  seemB  to  have  heen 
that  to  grant  a  charging  order  in 


that  case  would  have  been  to 
give  efPect  to  a  mortgage  by  a 
married  woman  of  a  fund,  of 
which  she  was  restrained  from 
anticipating  the  income. 

[0  Ante,  p.  898. 

lu)  See  ante,  pp.  382,  383. 

Ix)  Ante,  pp.  393,  394. 
Ante,  p.  394. 
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satifif aotion  oould  not  be  enforced  thereout  by  any  in* 
direct  means,  because  the  married  woman  was  not  per- 
sonally liable  (z).  This  Act  {a)  makes  a  married  woman 
liable  in  respect  of  and  to  the  extent  of  her  separate 
property  upon  contracts  entered  into  with  respect  to 
her  separate  property.     Such  contracts  bind  her  after- 
acquired  separate  property.     But  if  satisfaction  of  a 
judgment,  entered  up  against  a  married  woman  in  an 
action  or  proceeding  founded  on  such  a  contract,  can 
by  any  means  be  enforced  out  of  her  separate  property, 
which  she  is  restrained  from  anticipating,  it  is  obvious 
that  the  restriction  on  anticipation  will  be  interfered 
with,  and  practically  rendered  inoperative.     For  in- 
stance, if  such  a  judgment  can  be  enforced  by  an  order 
made  under  the  Debtors  Act  1869  (b)  for  payment  of 
the  amount  by  instalments  and  sequestration  in  default 
of  payment  {c)y  there  would  appear  to  be  no  reason  why 
a  married  woman,  entitled  to  income  with  a  restrcdnt  on 
anticipation,  should  not  raise  money  thereon  by  means 
of  a  warrant  of  attorney  (</)  to  confess  judgment  (e). 
Under  the  previous  law,  when  a  married  woman  had  by  stanUif  r. 
fraud  mortgaged  property,  to  which  she  was  entitled  ^^^''^y- 
for  her  separate  use  without  power  of  anticipation,  and 
also  given  a  warrant  of  attorney  to  confess  judgment 
for  the  amount  of  the  mortgage  money,  it  was  held 
that  judgment  entered  up  in  pursuance  of  the  warrant 
of  attorney  could  not  be  enforced  by  means  of  a  charging 
order  upon  such  property,  because  that  would  be  giving 
effect  to  a  device  for  evading  the  restraint  on  anticipa- 
tion (/).    If  full  effect  is  to  be  given  to  the  provisions 
of  sect.  19,  below,  the  same  principle  will  have  to  be 

(z)  Anie^  pp.  393,  394.  of  the  Sapreme  Goaxi,  1883,  Ord. 

(a)  Sect.  1,  sab-seota.  2,  3,  4.        XLIII.  r.  6. 

(b)  Stot.  32  k  33  Viot.  o.  62,  id)  See  ante,  p.  200. 

B.  6.  W  See  Wma.  P.  P.  122—130. 

(e)  See  Claydon  t.  Fineh,  L.  B.,  (/)  Stanley  y.  Stanley,  7  Gh.  D. 

15  £q.  266,  ante,  p.  411 ;  WiUeoek  689,  ICalixui,  Y.-C. 
T.  TerrHlt  3  Ex.  B.  323 ;  Bulee 
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applied  with  regard  to  enfonnng  satisfaotion  of  a  judg- 
ment obtained  against  a  married  woman,  in  an  action 
or  proceeding  founded  on  contract,  by  Tirtue  of  the 
above  enactment. 

By  the  Eules  of  the  Supreme  Court  1883,  Ord.  XVI., 
r.  16,  married  women  may  sue  and  be  sued  as  provided 
by  the  Married  Women's  Property  Act  1882.  The 
above  enactment  provides  that  a  married  woman  shall 
be  capable  of  suing  and  being  sued  in  all  respects  as  if 
she  were  a  feme  sok.  Thus  it  appears  that  she  is  now 
in  the  same  position  as  ekfeme  sok,  or  any  other  plaintiff 
who  is  suijuris^  with  regard  to  giving  security  for  costs. 
A  married  woman  cannot  therefore  now  be  required  to 
give  security  for  costs  merely  on  the  ground  that  she  is 
suing  or  defending  alone  (jg). 

By  the  Eules  of  the  Supreme  Court  1883,  Ord. 
XVTII.,  r.  4,  claims  by  or  against  husband  and  wife 
may  be  joined  with  claims  by  or  against  either  of  them 
separately  (A). 

(3.)  Every  contract  (t)  entered  into  by  a  married  woman  shall 
be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to 
and  to  bind  her  separate  property,  unless  the  contrary  be  ^own. 


We  have  seen  {k)  that  a  married  woman's  general 
engagements  entered  into,  either  expressly  or  impliedfyy 
with  reference  to  her  separate  estate^  bound  the  separate 


The  preTiouB 
law  as  to  a 
married 
woman's 

eDgagements.  estate,  to  which  she  was  entitled,  without  restraint  on 
anticipation,  at  the  time  of  entering  into,  the  engage- 
ment. It  appears  that  the  question,  whether  the 
engagement  was  made  with  reference  to  and  upon  the 
faith  or  credit  of  the  separate  estate,  was  a  question  to 
be  judged  of  by  the  Court  upon  all^the  circumstances  of 
the  case  (/). 


18. 


(ff)  ThrelfaU  v.  WiUon,  8  P.  D. 


A)  See  ante,  p.  406. 
t)  See  Beet.  24,  below. 
[k)  Ante,  pp.  893,  394. 


(/)  Tamer,  L  J.,  Johnson  r. 
Oallagher,  3  De  G.,  F.  k  J.  494, 
616 ;  7  Jur.,  N.  S.  273,  278  ;  see 
also  Pieard  t.  Eine,  L.  R.,  6  Ch. 
274;  London  Chartered  Bank  ef 
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The  above  enactment  appears  to  raise  a  presumption  Effect  of  sect, 
that  every  contract,  made  by  a  married  woman,  was    '  "^  ' 
made  with  respect  to  and  with  intent  to  bind  her  sepa- 
rate property.    The  onus  of  rebutting  this  presumption 
seems  to  Ue  upon  a  married  woman,  who  denies  that  she 
is  liable  upon  her  contract. 

It  is  thought  that  it  will  be  competent  for  a  married  P?^**** 
woman  to  absolve  herself  from  liability  upon  a  contract,  hiuband. 
which  she  has  made,  by  showing  that,  by  the  intention 
of  the  parties  to  the  contract  or  from  the  circumstances 
of  the  case,  the  contract  bound  her  husband  and  not 
herself  (m).     It  appears  also  that  a  married  woman  Or  other 
might  rebut  the  presumption  raised  by  the  above  enact-  ^^  ' 
ment  by  showing  that  the  contract  bound  some  other 
person  than  her  husband  and  not  herself.     But  it  is  Flea  of  no 
thought  that  she  could  not  rebut  that  presumption  ^^^^^7. 
simply  by  showing  that  she  had  no  separate  property  at 
the  time  of  making  the  contract;  and  that  the  Court 
would  not  permit  her  thus  to  take  advantage  of  her  own 
fraud  (n). 

(4.)  Every  contract  (0)  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  ner  separate  property  shall  bind  not  only 
the  separate  property  -which  she  is  possessed  of  or  entitled  to  at 
the  date  of  the  contract,  but  also  all  separate  property  which  she 
may  thereafter  acquire. 

As  we  have  seen  (p),  a  married  woman's  general  The  previous 
engagements  only  bound  the  separate  estate,  to  which  ^^arried 
she  was  entitled,  without  restraint  on  anticipation,  at  "^^"1^*" 
the  time  of  entering  into  the  engagement,  and  did  not  engagements, 
bind  any  separate  estate  which  she  might  thereafter 
acquire  (g). 

Australia  y.  Zempriire,  L.  B.,  4  Lehmham  t.  Mellon^  6  Q.  B.  D. 

P.  G.  672  ;  Williams  on  Settle-  394  ;  6  App.  Gas.  24. 

ments,  130'-132.  (n)  See  ante^  p.  402. 

{m)  As  to   the   oircnmstances  (o)  See  sect.  24,  below, 

under  which  a  wife  has  a  right  (/>)  Antt,  pp.  393,  394. 

to  pledge  her  husband's  credit,  (g)  Fike  t.  FittgHbon^  17  Gh. 

see  Manhy  t.  Seott.  2  Smith,  L.  G.  B.  464. 
446, 8th  ed. ,  and  tne  notei  thereto; 
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Bartnlnt  oA  If  a  maxried  woman  be  entitled  to  separate  piopertj, 
^  ^  ^*  of  whioh  she  is  restrained  from  anticipating  the  income, 
and  enter  into  a  contract  with  respect  to  her  separate 
property,  it  would  appear  from  the  terms  of  the  above 
enactment  that  the  contract  would  bind  the  future  in- 
stalments of  that  income,  when  paid.  For  each  instal- 
ment, when  paid,  would  be  separate  property  which  she 
acquired  after  the  date  of  the  contract.  But,  by  sect.  19, 
below,  nothing  in  this  Act  is  to  interfere  with  or  render 
inoperative  any  restriction  against  anticipation  attached 
to  the  enjoyment  of  any  property  or  income.  We 
have  seen  (r)  that,  before  this  Act  took  effect,  a  married 
woman  could  not  bind  any  separate  estate,  which  she  was 
restrained  from  anticipating,  by  any  engagement  («) ; 
and  that  there  were  no  means,  direct  or  indirect,  by 
which  satisfaction  of  her  engagements  could  be  en- 
forced out  of  such  separate  estate.  It  appears  therefore 
that,  if  full  effect  is  to  be  given  to  the  provisions  of 
sect.  19,  it  will  be  necessary  to  hold  (1)  that  a  married 
woman's  contract  will  not  bind  future  instalments  of  in- 
come, which  she  is  restrained  from  anticipating,  when 
they  have  been  paid,  and  (2)  that  satisfaction  of  the 
liability  incurred  by  such  a  contract  cannot  be  enforced 
out  of  future  instalments  of  such  income  by  indirect 
means  {t). 

With  regard  to  the  question,  whether  satisfaction  of 
the  liability  incurred  by  a  maxried  woman's  contract 
can  be  enforced  out  of  property,  to  which  she  may  after- 
wards become  entitled,  otherwise  than  as  her  separate 
property,  see  pp.  409,  410,  ante, 

(5.)  Eyery  xnairied  woman  carrying  on  a  trade  separatelv 
from  her  husband  shall,  in  respect  of  ner  separate  property  (u), 

(r)  AnU,  pp.  398,  394.  (<)  Upon  this  question,  see  pp. 

(•)  JPike  T.  lUe^ibbon,  17  Ch.  D.      410,  412—414,  ante. 
464.  (m)  See  aeot.  24,  Mow. 
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be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole. 

Before  this  Act  oame  into  operation,  as  a  general  Theprevioiu 
rule,  a  married  woman  could  not  be  made  a  bankrupt,  ^' 
even  though  she  were  entitled  to  separate  estate  (x). 
This  was  so  decided  upon  the  ground  that  a  married 
woman  was  incapable  of  rendering  herseK  personally 
liable  upon  any  debt  (y).  But  in  oases,  in  which  the 
groimd  of  this  decision  was  inapplicable  (z),  it  appears 
that  a  married  woman  might  be  made  a  bankrupt.  For 
instance,  a  married  woman  trading  separately  from  her 
husband  under  the  custom  of  the  City  of  London  (a) 
might  be  made  a  bankrupt  {b) ;  and  so  might  a  woman 
whose  husband  was  under  sentence  of  transportation  {c). 

It  will  be  observed  that  the  above  enactment  applies  Effect  of  sect, 
only  in  the  case  of  a  married  woman  carrying  on  a  2*  s^  ' 
trade  separately  from  her  husband.  But,  as  a  married 
woman  is  now  capable  of  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract  {d),  it  might  be  contended  that  she  is  now 
liable  to  be  made  a  bankrupt  in  respect  of  her  separate 
property,  independently  of  the  above  enactment.  For 
the  whole  ground,  upon  which  a  manied  woman  was 
held  to  be  exempt  from  the  operation  of  the  bank- 
ruptcy laws,  was  that  she  was  incapable  of  being  a 
debtor  (6).  And  it  does  not  appear  that  a  general 
capacity  to  contract  debts  was  requisite  in  order  to  bring 
a  married  woman  under  the  operation  of  those  laws. 
A  married  woman,  carrying  on  a  separate  trade  under 
the  custom  of  London,  could  only  contract  and  be  sued 
in  respect  of  her  separate  trade  (/).    She  might  never- 

{x)  Ex  parte  JonM,  Be  Orissellf  {e)  Ex  parte  FrankSf  7  Bing. 

12  Gh.  D.  484.  762 ;  see  ante,  pp.  396,  397. 

(y)  8,  C,;Bee  ante^  p.  393.  (d)  Sect.  1,  sub-sect.  2,  ante, 

Tz\  See  antey  pp.  396,  396.  p.  392. 

(a)  See  ante,  pp.  396,  397.  if)  Ex  parte  Jonee,  Be  OrieuU, 

lb)  Zavie  t.  Fhillipe,  3  Burr.  12  Gh.  D.  484. 

1776.  (/)  See  anU,  pp.  396,  397. 

W.C.  E  E 
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theless  be  made  a  bankrapt.  If  a  married  woman 
may  be  made  a  bankrupt  in  respeot  of  her  separate 
property,  independently  of  the  above  enactment,  it 
appears  that  she  might  be  so  made  bankrupt,  whether 
she  were  oarrying  on  a  trade  separately  from  her 
husband  or  not. 

Propertjof  a       8.  Erery  woman  who  marries  after  the  oommenoement  of 
woman  this  Act  {g)  shall  be  entitled  to  haye  and  to  hold  as  her  separate 

Sl"^t?  ^^  ppox)erty  and  to  dispose  of  in  manner  aforesaid  (h)  all  real  and 
^-^  **^        personal  property  (i)  which  shall  belong  to  her  at  ttie  time  of 
neidbjiieras  naarriage,  or  shall  oe  acquired  by  or  devolve  upon  her  after 
•■  *^  •^-     marrille,  indudin^  anrwages,  eitrnings,  mone^raiid  property 
gjained  or  acquired  by  her  in  any  employment,  trade,  or  occupa- 
tion, in  which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  or  by  uie  exercise  of  any  literary,  arnstic,  or 
scientific  skill. 

As  to  the  previous  law,  see  pp.  373 — 382,  ante. 

E£Pedb  of  seot.      The  eflFect  of  the  above  enactment  and  of  sect.  1, 

and  seot.  2.  '  sub-sect.  1  (A;)  appears  to  be  that  a  woman  married  on 
or  after  the  1st  of  January  1883  (/)  is  entitled  to  hold 
and  dispose  of  all  property  of  every  description,  to 
which  she  was  entiUed  at  the  time  of  her  marriage, 
and  of  which  she  did  not  dispose  by  way  of  settle- 
ment (m),  as  her  separate  property,  in  the  same  manner 
as  if  she  were  a  feme  %ole  (n) ;  that  she  is  capable  of 
acquiring  property  of  every  description,  as  her  separate 
property,  in  the  same  manner  as  if  she  were  9^  feme  sole  ; 
and  that  she  is  entitled  to  hold  and  dispose  of  all  pro- 
perty  of  every  description,  so  acquired  by  her  after 
marriage,  as  her  separate  property,  in  the  same  manner 
as  if  she  were  9k  feme  sole. 

Married  As  to  property  vested  in  a  married  woman  as  trustee, 

te^^.  see  pp.  386 — 388,  and  sect.  18,  below. 

Limitatianof      It  appears  from  the  above  enactment  and  seot.  1, 

(g)  See  seot.  26,  below.  (k)  Ante,  p.  878. 

(A)  See   aeot.  1,    sab-seot.   1,  (/)  See  sect.  26,  below. 

ante,  p.  373  and  the  notes  thereto,  Im)  See  sect.  19. 

pp.  382—392.  (It)  See  trnti,  pp.  882 — 892. 

(•)  See  seot.  24,  below. 
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Bub-seot.  1,  above  (o),  that  it  is  now  unneoessarj,  in  property  to 
limiting  any  interest  in  any  property  to  a  woman,  who  mmil^  after 
was  not  under  coverture  at  the  date  of  the  commenoement  *^®  7^^  1^82. 
of  this  Act  {p)^  to  express  that  she  shall  be  entitled  to  en- 
joy the  same  for  her  separate  use,  independently  of  her 
husband.    This  appears  to  be  the  ease  whether  such  a 
limitation  be  contained  in  a  deed,  will,  or  other  instru- 
ment in  writing,  or  even  in  her  own  marriage  settle- 
ment ;  whether  the  property  be  real  or  personal,  and 
whatever  the  nature  of  the  interest  conferred  may  be ; 
when  property  is  limited  to  her  directly,  so  as  to  invest 
her  with  the  legal  ownership  (q) ;  and  when  an  equitable 
estate  or  interest  only  is  limited  to  her  in  property 
vested  in  trustees  (r). 

It  appears  that  a  woman  married  after  the  year  1882  Alienation  of 
can  alienate  any  reversionary  interest  in  personal  estate,  SteSS!*^ 
to  which  she  may  be  entitled  without  restraint  on  aliena- 
tion, in  the  same  manner  as  if  she  were  a  feme  sole  («) ; 
and  that  she  can  so  alienate  any  such  interest,  notwith- 
standing that  she  may  have  become  entitled  thereto 
under  her  own  marriage  settlement  {t). 

8.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by  Loans  by  wife 
her  to  her  husband  for  the  purpose  of  any  trade  or  business  car-  to  husband, 
ried  on  by  him,  or  otherwise,  shall  be  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,  under  reservation  of 
the  wife's  claim  to  a  dividend  as  a  creditor  for  the  amount  or 
value  of  such  money  or  other  estate  after,  but  not  before,  all 
claims  of  the  other  creditors  of  the  husband  for  valuable  consi- 
deration in  money  or  money's  worth  have  been  satisfied. 

4.  The  execution  of  a  general  power  by  will  by  a  married  Execution  of 
woman  dmil  have  the  effect  of  making  the  property  (u)  appointed  general 
liable  for  her  debts  and  other  liabilities  in  the  same  manner  as  pcwer. 
her  separate  estate  is  made  liable  under  this  Act  {x). 

When  a  married  woman  had  a  general  power  of  ap-  The  proTioos 
pointment  over  any  property  6y  deed  or  unllj  and  exer- 

(o)  See  ante,  pp.  373,  382,  883.  (0  As  to  the  previous  law,  see 

(p)  iBt  Jan.,   1883,  sect.  26,  Wms.  P.  P.  433<-440. 

below.  M  See  sect.  24,  below. 

(q)  See  anU,  pp.  882,  383.  [x)  See  sect.  1,  sub-sects.  2,  4, 


r)  See  ante,  pp.  374,  382,  383.      onfo,  pp.  892,  415  ;  sects.  13,  23, 
'     See  anti,  pp.  882,  383.  below. 
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dsed  the  power  by  will,  the  appointed  property  was 
bound  by  her  general  engagements  made  after  she  had 
aoquired  the  power  (y).  When  a  married  woman  had  a 
general  power  of  appointment  by  will  only,  and  exer- 
cised the  power,  the  question,  whether  the  property 
appointed  could  be  applied  in  satisfaction  of  her  general 
engagements,  was  the  subject  of  conflicting  decisions 
and  opinions  (s).  The  last  decision  before  the  com- 
mencement of  this  Act  was  that  of  Hall,  Y.-O.,  who 
decided  that  property  so  appointed  was  bound  by  general 
engagements  made  after  the  acquisition  of  the  power  (a). 
But  some  doubt  appears  to  have  been  thrown  upon  this 
decision  by  Cotton,  L.  J.,  in  the  case  of  Pike  y.  Fitz" 
gibbon  (6).  Property  appointed  by  the  will  of  a  married 
woman  made  in  exercise  of  a  general  power  of  appoint- 
ment, whether  the  power  should  have  been  exerciseable  by 
deed  or  will,  or  by  will  only,  might  be  applied,  before 
this  Act  took  effect,  in  satisfaction  of  her  ante-nuptial 
debts  (c),  and  of  claims,  for  which,  she  was  personally 
liable — for  instance,  damages  in  tort  or  the  costs  of 
Vaughan  ▼.  imsuccessful  legal  proceedings  {d).  Such  property  was 
VMtdertteffm,  jjgQ  jjable  to  be  applied  in  satisfaction  of  claims  arising 
from  a  fraud  committed  during  coverture  by  a  married 
woman,  donee  of  such  a  power  (^). 

Efleofc  of  The  chief  effect  of  the  above  enactment  thus  appears 

to  be  that  property  appointed  by  the  will  of  a  married 


(y)  Turner,  L.  J.,  Johnwn  ▼. 
Gallagher,  3  De  a.  F.  k  J.  494, 
616—618  ;  London  Chartered  Bank 
of  Australia  y.  Lemprihe,  L.  R., 
4  P.  C.  672.  See  Wms.  P.  P. 
319,  320  ;  Williams  on  Settle- 
ments, 41,  132. 

(z)  In  favour  of  the  liability  of 
such  proper^,  J.  C.  of  P.  G.  per 
James,  L.  J.,  London  Chartered 
Bank  of  Australia  v.  Lempriht, 
L.  R.,  4  P.  C.  672;  Be  Harveg^s 
EetaU,  Godfrey  y.  ffarben,  13  Ch. 
D.  216;  Fry,  J.,  Sodgee  y.  Eodges, 
20Ch.D.  749, 762;  oontra,  Vaughan 


y.  Vanderategenf  2  Drew.  166,  363; 
Blatehford  y.  WooUey,  2  Dr.  &  S. 
204  ;  Shattoek  y.  Shattoek,  L.  R., 
2  Eq.  182.  See  Williams  on 
Settlements,  132. 

(a)  Be  Harvej/t  EttaU,  Godfreg 
y.  Harhen,  13  Qi.  D.  216. 

(b)  17  Ch.  D.  464,  466. 

(c)  Vaughan  y.  Vandentegeny  2 
DxtBw.  363,  383. 

{d)  See  anU,  p.  401. 

{e)  Vaughan  y.  VandersUgen^  2 
Drew.  363,  408.  See  onto,  pp.  402, 
403,  note  (/). 
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woman  in  exeroise  of  a  general  power  of  appointment  by 
will  is  expressly  made  subject  to  debts  and  other  liabili- 
ties incurred  by  her  in  exercise  of  the  power  of  contract- 
ing conferred  upon  her  by  this  Act  (/) .  It  appears  that 
such  property  may  now  be  applied  in  satisfaction  of  a 
married  woman's  other  personal  liabilities,  of  her  ante- 
nuptial debts  and  of  claims  arising  from  fraud  or  breach 
of  trust  committed  by  her,  both  by  virtue  of  the  above 
enactment  (g)  and  independently  thereof  (h). 

5.  Every  woman  married  before  the  commencement  of  this  Property 

Act  (t)  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  acqnirea  after 

manner  aforesaid  (k)  as  her  separate  property  all  real  and  per-  the  Act  by  a 

sonal  property  (I),  her  title  to  which,  whether  vested  or  contin-  woman 

gent,  and  whetner  in  possession,  reversion,  or  remainder,  shall  ?^^®4; 

accrue  after  the  commencement  of   this  Act,  including  any  f^iPfViSK  * 

wages,  earnings,  money,  and  property  so  gained  or  acquired  by  r^  "®    ^  ^^^ 

ner  as  aioresaici  {^ffij*  ar*ii» 

The  effect  of  the  above  enactment  and  sect.  1,  sub-  Effect  of 
sect,  1,  above  (w),  appears  to  be  that  a  woman  married  before  ^^'  ^' 
the  1st  of  January  1883  (o)  is  now  capable  of  acquiring 
property  of  every  description  as  her  separate  property 
in  the  same  manner  as  if  she  were  a  feme  sole^  and  that 
she  is  entitled  to  hold  and  dispose  of  all  property  of 
every  description,  which  she  may  so  acquire,  as  her 
separate  property  in  the  same  manner  as  if  she  were  a 
feme  sole  {p). 

It  appears  that  it  is  now  unnecessary,  in  limiting  any 
interest  in  any  property  to  a  woman,  who  was  married 
before  the  1st  January  1883,  to  express  that  she  shall 
be  entitled  to  enjoy  the  same  for  her  separate  use,  inde- 
pendently of  her  husband  :  unless  the  circumstances  of 
the  case  are  such  that  her  title  to  the  interest  limited  to 
her  cannot  be  said  to  ''  accrue  after  the  commencement 
of  this  Act." 

(/)  See  ante,  pp.  392,  398.  anU,  pp.  373,  382—392. 
fv)  See  sections  13,  24,  below.  0  Bee  section  24,  below. 

(A)  See  aniSy  p.  420.  Im)  See  section  2,  ante,  p.  418. 

{%)  Before  the  Ist  Jan.,  1883 ;  In)  Ante,  p.  373. 

section  25,  below.  lo)  See  section  25,  below. 

{k)  See  section  1,  sub-section  1,  (p)  See  ante,  pp.  382 — 892. 
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Ptoporty  to 
whiohmairied 
womoii  wore 
prerioualy 
entitled  in 
any  manner. 


Separate 
estate. 


It  is  thought  thaty  except  as  otherwise  piovided  in 
sects.  6 — 9,  below,  married  women,  whose  marriage 
took  plaoe  before  the  1st  of  Jannary  1883,  remain  sub- 
jeot  to  the  previous  law  (q)  so  far  as  regards  any  pro* 
peity,  to  which  they  had  any  title,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion  or 
remainder,  at  the  date  of  the  commencement  of  this 
Act  (r),  and  which  they  hold  under  any  such  title  («).  If 
at  the  date  of  the  commencement  of  this  Act  any  pro* 
perty  should  have  stood  limited  on  trust  for  the  separate 
use  of  a  married  woman,  it  is  thought  that  her  interest 
therein  will  remain  liable  to  be  applied  in  satisfaction  of 
her  personal  liabilities  and  general  engagements  to  the 
same  extent  as  before  {t).  But,  in  addition  to  this  pre- 
vious liability,  a  married  woman's  interest  in  such  pro- 
perty will  probably  be  treated  as  "her  separate  property" 
for  the  purpose  of  the  satisfaction  of  liabilities  incurred 
by  her  in  the  exercise  of  the  power  of  contracting  con- 
ferred upon  her  by  this  Act  (t#). 


As  to  stock, 
&o.  to  whioli 
a  married 
woman  is 
entitled. 


6.  AU  deposits  in  any  post  office  or  other  sayings  bank,  or  in 
any  other  bank,  all  annuities  nramted  by  the  Commissioners  for 
the  Beduction  of  the  National  JDebt  or  by  any  other  person,  and 
all  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  mnds  transferable  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  other  bank, 
which  at  the  commencement  of  this  Act  are  standmg  in  the  sole 
name  of  a  married  woman,  and  all  shares,  stock,  debcnatores, 
debenture  stock,  or  other  interests  of  or  in  any  corporation,  com- 
pany, or  public  body,  municipal,  commercial,  or  otherwise,  or  of 
or  in  any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  which  at  tne  commencement  of  this  Act  are  standing 
in  her  name,  shall  be  deemed,  unless  and  until  the  contrary  be 
shown,  to  be  the  separate  property  of  such  married  woman ;  and 
the  fact  that  any  such  deposit,  annuity,  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transfer- 
able in  the  books  of  the  Gk>vemor  and  Company  of  the  Bank  of 
England  or  of  any  other  bank,  share,  stock,  debenture,  debcnature 


(q)  See  antSf  pp.  373—382. 

(r)  l8t  Jan.,  1883 ;  section  25, 
below. 

(«)  See  8\ce$tapple  t.  Horloek^ 
U  Ch.  p.  746,  as  to  the  effect  of 
an  appointment  of  property  under 


a  power  toaperson entitled  thereto 
in  default  ox  appointment. 

(^  See  anie^  pp.  393,  394,  and 
section  13,  below. 

(m)  See  tmU,  pp.  392,  898,  408— 
410. 
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stock,  or  other  interest  as  aforesaid,  is  standing  in  the  sole  name 
of  a  married  woman,  shall  be  sufficient  prim&  facie  evidence  that 
she  is  beneficially  entitled  thereto  for  her  separate  use,  so  as  to 
authorize  and  empower  her  to  receive  or  transfer  the  same,  and 
to  receive  the  dividends,  interest,  and  profits  thereof,  without 
the  concurrence  of  her  husband,  and  to  indemnify  the  Post* 
master-General,  the  Commissioners  for  the  Beduction  of  the 
National  Debt,  the  Governor  and  Company  of  the  Bank  of 
England,  the  Gbvemor  and  Company  of  the  Bank  of  Ireland, 
and  all  directors,  managers,  and  trustees  of  every  such  bank, 
corporation,  company,  public  body,  or  society  as  aforesaid,  in 
respect  thereof. 

The  effect  of  the  above  section  seems  to  be  to  raise  a  Effect  of 
presumption  that  all  deposits,  aonuities,  sums  of  money,  ' 

or  stocky  shares,  &c.  of  the  nature  described  therein, 
v^hich  were  standing  in  the  name  of  a  married  v^oman 
in  the  manner  specified  therein  on  the  Ist  January 
1883  (a?),  belong  to  her  as  her  separate  property.  The 
oniM  of  rebutting  this  presumption  appears  to  lie  upon 
those,  who  allege  that  any  such  deposit,  &c.  &c.  is  not 
her  separate  property.  The  effect  of  sect.  9,  below,  is 
that  it  is  not  necessary  for  the  husband  of  any  married 
woman  to  join  in  the  transfer  of  any  such  deposit,  &c. 
&o.,  in  respect  of  her  interest.  It  is  thought  that,  in 
all  other  respects,  all  such  deposits,  &c.  &c.,  remain  sub- 
ject to  the  previous  law  (y). 

7.  All  sums  forming  part  of  the  public  stocks  or  funds,  or  of  Ab  to  stook, 
any  other  stocks  or  funds  transferable  in  the  books  of  the  Bank  &o.  to  be 
of  England  or  of  any  other  bank,  and  all  such  deposits  and  transferred, 
annuities  respectively  as  are  mentioned  in  the  last  preceding  ^^-  toa 
section,  and  all  shares,  stock,  debentures,  debenture  stock,  and  °^<"^^ 
other  interests  of  or  in  any  such  corporation,  company,  public  ^^°^^^' 
body,  or  society  as  aforesaid,  which  arter  the  commencement  of 
this  Act  shall  be  allotted  to  or  placed,  registered,  or  transferred 
in  or  into  or  made  to  stand  in  the  sole  name  of  any  married 
woman  shall  be  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  her  separate  property,  in  respect  of  which  so  far  as  any 
liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  docu- 
ment whereby  her  title  to  the  same  is  created  or  certified,  or  in 
the  books  or  register  wherein  her  title  is  entered  or  recorded,  or 
not. 

Provided  alwa3rs,  that  nothing  in  this  Act  shall  require  or 

(x)  See  sect.  25,  below.  (y)  See  anie,  pp.  373—382. 
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Effect  of 
sect.  7. 


authorize  any  ooiporation  or  jomt  stock  company  to  admit  any 
married  woman  to  be  a  Holder  of  any  ahares  or  stock  therein  to 
which  any  liability  may  be  incident,  contrary  to  the  provisions 
of  any  Act  of  Parliament,  charter,  byelaw,  articles  of  associa- 
tion, or  deed  of  settlement  regulating  such  corporation  or  com- 
pany. 

It  will  be  observed  that  the  above  seotion  lelatee  to 
stocky  shares,  &o.  made  to  stand  in  the  sole  name  of  any 
married  woman  on  or  after  the  1st  January  1883  (2). 
Thus  it  applies  only  when  stock,  shares,  &o.  are  made 
to  stand  in  the  name  of  a  woman,  as  a  married 
woman,  aiter  her  marriage.  It  does  not  appear  to 
relate  to  stock,  shares,  &c.  standing  in  the  name  of  a 
woman  before  and  at  the  time  of  marriage,  unless  such 
stock,  shares,  &c.  should  subsequently  be  made  to  stand 
in  her  sole  name,  as  a  married  woman.  The  effect  of 
the  above  section  seems  to  be  to  raise  a  presumption  that 
all  sums  of  money  or  stock,  shares,  &o.  &c.  of  the  kind 
specified  therein,  made  to  stand  in  the  sole  name  of  a 
married  woman  on  or  after  the  1st  January  1883, 
belong  to  her  as  her  separate  property,  and  that  she 
alone  is  answerable  for  any  liability  incident  to  the 
holding  of  any  such  shares  or  other  property.  The 
onus  of  rebutting  this  presumption  seems  to  lie  upon 
persons,  who  allege  that  any  such  sums  of  money  or 
stock,  shares,  &c.  &c.  are  not  her  separate  property,  or 
that  some  other  person  is  answerable  for  some  liability 
incident  thereto. 


Married  A  married  woman  may  be  registered  as  the  holder  of 

^tfS^^^^^  shares  in  any  corporation  or  joint-stock  company, imless 
companieB,  the  legal  regulations  of  the  corporation  or  company 
contain  some  provision  to  the  contrary  (a).  It  appears 
that  if  a  corporation  or  company  accept  a  married 
woman  as  a  shareholder,  with  full  knowledge  of  the 
facts  of  the  case,  they  must  abide  by  their  act  (A). 


&c. 


(z)  See  sect.  26,  below, 
(a)  See  AngatU  eate,  1  De  0.  & 
S.  660 ;  Mrs.  Matthewman's  case, 


L.  R.,  3  £q.  781. 

{b)  B9  London,  Bombt^  andJCg- 
ditemmem  Bank,  18  Oh.  D.  681. 
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The  above  seotion  makes  a  change  in  the  law  with  liabili^ 
regard  to  the  Kability  attached  to  shares  in  joint-stock  ^areeheldby 
companies,  &c.,  held  by  married  women.     Before  this  married 

A    .  .    .  ..  .  .  ..  women. 

Act  came  mto  operation,  a  share  m  a  corporation  or 
joint-stock  company  standing  in  the  name  of  a  married 
woman  was  regarded  as  her  cho%e  in  action^  which  her 
husband  had  a  legal  right  to  reduce  into  his  own  posses- 
sion (c).  The  share  might  have  been  subject  to  a  trust 
for  her  separate  use,  which  she  could  have  enforced  (rf), 
but,  primd  faciei  her  husband  was  entitled  to  reduce  it 
into  his  possession  for  his  own  benefit.  If  therefore 
shares  were  made  to  stand  in  the  name  of  a  woman, 
as  a  married  woman,  after  her  marriage,  it  appears  to 
have  been  considered  that,  as  the  presumption  was  that 
the  husband  would  take  the  benefit  of  the  transaction, 
the  presumption  also  was  that  the  husband  was  answer- 
able for  any  liability  attached  to  the  holding  of  the 
shares  {e).  And  the  onus  of  rebutting  the  presumption 
of  his  liability  lay  upon  the  husband.  If  however,  Married 
before  this  Act  came  into  operation,  shares  in  a  joint-  hSdOT^on  the" 
stock  company  had  been  made  to  stand  in  the  name  of  a  ^^^^  o^  ^^ 

BATVM'tt.i'.A 

married  woman,  and  she  was  entitled  to  the  shares  for  estate. 
her  separate  use,  and  it  appeared  that  she  had  been 
accepted  as  a  shareholder  by  the  company  on  the  credit 
of  her  separate  estate,  satisfaction  of  any  liability  inci- 
dent to  the  holding  of  such  shares  could  be  enforced  out 
of  her  separate  estate  (/).  For  it  was  considered  that, 
when  shares  were  so  made  to  stand  in  the  name  of  a 
married  woman,  the  transaction  operated  as  a  general 
engagement  binding  her  separate  estate  {g).  And,  in 
such  a  case,  if  it  appeared  clearly  that  the  company  had 
accepted  the  married  woman  herself  as  a  shareholder 

(e)  Nichohon  y.  Drury  Buildinga  European  Assurance  Society  Ar- 

EttaU  Co,y  7  Ch.  D.  48.    See  ante,  bitration  Gases,  106  ;  D^OuseUyU 

pp.  375,  376.  COM,  ib,  137,  138  ;  18  Sol.  J.  282. 

(tf)  See  <m^^  pp.  374,  377— 382.  (f)  Mr»,    MattheumanU   ease, 

(e)  See  2  Lindley  on  Partner-  L.  K.,  3  £q.  781. 
ship,   1365,  4th    ed. ;    BomiUy,  (p)  See  ante,  pp.  393,  394. 

M.  R.,  Seariabriek's  eaee,  L.  T., 
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oreditoTS ;  but  any  mone]^  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  Act  had  not  passed. 

BepoflitB  and  Before  this  Act  oame  into  operation,  if  a  man  became 
in  fraud  of  &  bankrupt,  all  his  legal  interest  in  any  of  his  wife's 
J^^*"  property  {q)  passed  to  his  trustee  in  bankruptcy  (r). 
The  husband's  trustee  in  bankruptcy  had  therefore  the 
light  to  reduce  into  possession  any  property,  which  was 
regarded  as  a  chose  in  action  of  the  wife  («).  It  appears 
from  the  above  section  that  a  trustee  in  bankruptcy 
now  has  a  similar  right  to  get  into  possession  any 
deposits  or  other  investments  of  the  bankrupt's  money 
made  in  the  name  of  his  wife  in  fraud  of  his  creditors  (t). 
It  was  provided  by  sect.  6  of  the  Married  Women's 
Property  Act  1870  (u)  that  nothing  thereinbefore  con- 
tained {x)  in  reference  to  moneys  deposited  in  or 
annuities  granted  by  savings  banks  or  moneys  invested 
in  the  funds  or  in  shares  or  stock  of  any  company 
should  as  against  creditors  of  the  husband  give  validity 
to  any  deposit  or  investment  of  moneys  of  the  husband 
made  in  fraud  of  such  creditors,  and  any  moneys  so 
deposited  or  invested  might  be  followed  as  if  that  Act 
had  not  passed. 


Honeys  pay- 
able under 
policy  of 
assuranoenot 
to  form  part 
of  estate  of 
the  insured. 


11.  A  married  woman  may  b^  virtue  of  the  power  of  making 
contracts  hereinbefore  {y)  contained  effect  a  policy  upon  her  own 
life  or  the  life  of  her  htisDand  for  her  separate  use ;  and  the  same 
and  all  benefit  thei*eof  shall  enure  accordingly. 

A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or 
of  ms  wife  and  children,  or  any  of  them,  or  bv  any  woman  on 
her  own  life,  and  expressed  to  lie  for  the  benefit  of  her  husband, 


(q)  See  (mtef  pp.  374—376. 

(r)  See  Parker,  C.  J.,  Milea  v. 
Williams,  1  P.  W.  249,  261; 
BotvillY,  BrandiTy  ih,  468;  BoUn^ 
ton  Y.  Taylor,  2  Bro.  G.  0.  689, 
696 ;  Pringle  t.  Eodgton,  3  Vee. 
617 ;  Bipiey  v.  Woodt,  2  Sim.  166 ; 
Biehhell  v.  Alexander,  10  G.  B., 
N.  S.  324 ;  Stat.  32  ft  33  Vict, 
c.  71,  88.  16,  22. 


(«)  See  ante,  pp.  376,  376,  426, 
427;  Wma.  P.P.  439,  440. 

(0  See  Stat.  46  &  47  Xiot. 
c.  62,  88.  44,  47,  60,  168. 

(mJ  Stat.  33  &  34  Viot.  o.  93. 

\x)  See  sections  2—6  of  that 
Act ;  ante,  pp.  379—381. 

{y)  See  section  1,  Bub-seotion  2, 
ante,  p.  392. 
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or  of  her  children,  or  of  her  hufiband  and  children,  or  any  of 
them,  shall  create  a  trust  in  fayour  of  the  objects  therein  named, 
and  the  moneys  payable  under  any  such  policy  shall  not,  so  long 
as  any  object  of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her  debts :  ProTided, 
that  if  it  i^all  be  ^royed  that  the  policy  was  effected  and  the 
premiums  paid  with  intent  to  defraua  the  creditors  of  the 
insured,  they  shall  be  entitled  to  receiye,  out  of  the  moneys 
payable  under  the  policy,  a  sum  equal  to  ihe  premiums  so  paid. 
The  insured  may  by  the  policy,  or  by  any  memorandum  under 
his  or  her  hand,  appoint  a  trustee  or  trustees  of  the  moneys 
payable  under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  new  trustees  thereof,  and  may  make  proyision  for  the 
appointment  of  a  new  trustee  or  new  trustees  thereof,  and  for 
the  inyestment  of  the  moneys  payable  under  any  such  policy. 
In  default  of  any  such  appointment  of  a  trustee,  such  policy, 
immediately  on  its  being  effected,  shall  yest  in  the  insured  and 
his  or  her  le^l  personsd  representatiyes,  in  trust  for  the  pur- 
poses aforesaid.  If,  at  the  time  of  the  death  of  the  insured,  or 
at  any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be 
expedient  to  appoint  a  new  trustee  or  new  trustees,  a  trustee  or 
trustees  or  a  new  trustee  or  new  trustees  may  be  appointed  by 
any  court  haying  jurisdiction  (z)  under  the  proyisions  of  the 
Trustee  Act,  1850,  or  the  Acts  amending  and  extending  the  13  &  14  Viot. 
same.  The  receipt  of  a  trustee  or  trustees  duly  appointed,  or,  c.  60. 
in  default  of  any  such  appointment,  or  in  default  of  notice  to 
the  insurance  office,  the  receipt  of  the  legal  personal  repre- 
sentatiye  of  the  insured  shall  be  a  discharge  to  the  office  for  the 
sum  secured  by  the  x)olicy,  or  for  the  yalue  thereof,  in  whole  or 
in  part. 

Ab  to  insurance  by  a  mctrried  yeoman  under  the 
Married  Women's  Property  Act  1870  {a),  see  ante^ 
p.  381. 

As  to  an  insurance  by  a  husband  on  his  own  life  for 
the  benefit  of  his  wife  and  children  under  the  Married 
Women's  Property  Act  1870  (a),  see  sect.  10  of  that  Act 
and  the  cases  cited  in  note  {m)  to  p.  379,  ante. 

12.  Eyery  woman,  whether  married  before  or  after  this  Act,  Bemedies 
shall  haye  in  her  own  name  against  all  persons  whomsoeyer,  in-  of  married 
eluding  her  husband,  the  same  ciyil  remedies,  and  also  (subiect,  woman  for 
as  regards  her  husband,  to  the  proyiso  hereinafter  contamed)  the  protection 
same  remedies  and  redress  by  way  of  criminal  proceedings,  for  ^^  aecun^ 
the  protection  and  security  of  her  own  separate  nroperty,  as  if  *\il^?!fc? 
such  property  belonged  to  her  as  a  feme  sole,  out,  except  as  P^^P^'v' 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort.    In  any  indictment  or  other  proceeding  under  this 
section  it  shall  be  sufficient  to  allege  such  propeHy  to  be  her 

(e)  See  ante,  p.  178.  (a)  Stat.  S3  &  34  Viot.  c.  93. 
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property ;  and  in  any  proceeding  under  this  aeotion  a  husband 
or  wife  shall  be  competent  to  give  evidence  against  each  other, 
any  statute  or  role  of  law  to  the  contrary  notwithstanding: 
ProTided  always,  that  no  criminal  proceeding  shall  be  taken  by 
any  wife  against  her  husband  by  virtue  of  this  Act  while  they 
are  Hying  together,  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they  are  living  apart,  as  to  or  concerning  any 
act  done  by  the  husband  while  they  were  living  togather,  con- 
cerning property  claimed  by  the  wife,  unless  sudi  property 
shall  lukve  been  wrongfully  taken  by  the  husband  when  leaving 
or  deserting,  or  about  to  leave  or  desert,  his  wife. 

As  to  the  remedies  given  to  maxiied  women  for  the 
protection  and  security  of  their  separate  property  by 
sect.  11  of  the  Married  Women's  Property  Act  1870(6), 
see  pp.  381,  400,  ante. 

Qeneral  We  have  seen  that  by  sect.  1,  sub-sects.  1,  2  of  this 

X?^""  Act  (c)  eveiy  mairied  woman  is  now  capable  of  aoquir- 
^T^  *®  J^  ing  and  holding  any  property,  as  her  separate  property, 
in  the  same  manner  as  if  she  were  9k  feme  sole,  and  of 
suing  and  being  sued,  either  in  oontraot  or  in  tort,  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sok.  It 
is  thought  that  the  above  section  does  not  limit  the 
general  capacity  of  suing  and  being  sued  alone  thus 
conferred  on  married  women,  except  so  far  as  restric- 
tions are  thereby  placed  on  the  institution  of  civil  or 
criminal  proceedings  by  husband  or  vnf  e  against  each 
other. 

ActionB  As  husband  and  wife  were  regarded  as  one  person  by 

husband  and    the  common  law  (^),  it  followed  that,  as  a  general  rule, 
'^^^  neither  could  sue  the  other  {e).    As  a  married  woman  is 

now  capable  of  suing  and  being  sued,  either  in  contract 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she  tcere  a  feme 
sole  (/),  it  appears  to  follow  that  she  is  now  generally 
capable  of  suing  and  being  sued  by  her  husband.  It  is 
however  provided  by  the  above  section  that  no  husband 
or  wife  shall  be  entitled  to  sue  the  other  for  a  tort, 

(b)  Stat.  33  &  34  Viot.  o.  93.  436. 

(e)  Anttf  pp.  373,  392.  (/)  Section  1,  sab-section  2» 

(dj  Ante,  pp.  374,  376.  ante,  p.  392.      Of.  Banuden  v. 

(#)  Phillip*  Y.Bamet,  1  Q.B.D.  Brearliy,  L.  R.,  10  Q.  B.  147. 
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'^exoept  as  aforesaid."  This  exception  appears  to  be 
that  the  wife  may  sue  the  husband  in  tort  "  for  the  pro- 
tection and  security  of  her  own  separate  property  {g)y  as 
if  such  property  belonged  to  her  as  2k  feme  sok.** 

Before  the  passing  of  the  Married  Women's  Property  Ciiminal 
Act  1870  (A),  in  any  criminal  proceedings  with  regard  EymS^* 
to  any  property  which  was  settled  on  trust  for  the  sepa-  vo"aen- 
rate  use  of  a  married  woman,  it  was  generally  necessary 
and  proper  to  refer  only  to  the  legal  ownership  of  the 
husband  or  other  trustee  (i). 

Sect.  11  of  the  Married  Women's  Property  Act 
1870  {k)  enabled  married  women  to  institute  criminal 
proceedings  in  their  own  name  for  the  protection  and 
security  of  the  separate  property  specified  in  that  sec- 
tion. By  the  above  section  a  married  woman  is  enabled 
generally  to  institute  criminal  proceedings  in  her  own 
name  for  the  protection  and  security  of  her  separate 
property  against  any  person  or  persons,  including  her 
husband.  But  a  wife's  power  to  institute  any  such 
criminal  proceedings  against  her  husband  is  limited  by 
the  proviso  at  the  end  of  the  above  section. 

By  the  coiomon  law,  husband  and  wife  were  gene-  Husbwid  and 
rally  incompetent  to  give  evidence  for  or  against  each  evidence  for 
other  (/).    But  this  rule  has  been  generally  repealed  by  ^'q^^*^* 
statute,  except  as  regards  any  criminal  proceeding  (m) .  In 
any  civil  proceeding  husband  and  wife  are  now  generally 
competent  to  give  evidence  for  or  against  each  other  by 
virtue  of  Stats.  16  &  17  Vict.  o.  83  and  32  &  33  Vict, 
c.  68.    But  in  any  criminal  proceeding  the  common 
law  rule  still  remains  in  force,  and  husband  and  wife 
axe  generaUy  incompetent  to  give  evidence  for  or  against 

{p)  See  Summers  y.  CfUjf  Bank,  (k)  Ante^-p,  381. 

L.  K.,  9  G.  P.  680.  (0  Go.  l/tt.  6  b;  Gilbert  on 

ih)  Stat.  83  k  34  Vict.  c.  93.  Evidence,  119,  6th  ed.  by  Sedg- 

(t)  R.  T.  Fnnch^  Bubs.  &  Bj.  wick. 

G.  G.  B.  491 ;  R.  y.  Wilford,  ib,  (m)  See   stats.  16  k  17  Vict. 

617.    See  anU,  pp.  374,  377, 378,  o.  83 ;  32  &  33  Yiot.  o.  68. 
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each  other  (n).  An  exception  oocurs  in  the  case  of  any 
criminal  proceeding  against  a  husband  or  a  wife  for  any 
bodily  injury  or  violence  inflicted  upon  his  wife  or  her 
husband  respectively.  In  such  a  case  the  wife  or  hus- 
band, upon  whom  bodily  injury  or  violence  has  been  so 
inflicted,  is  competent  and  may  be  compelled  to  give 
evidence  (o).  Another  exception  is  introduced  by  the 
above  section. 


Wife's  ante- 
nuptial 
debts  and 
liabilities. 


The  previous 
law. 


Liability  at 
common  law. 


13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in 
respect  and  to  the  extent  of  her  separate  property  for  all  debts 
contracted,  and  all  contracts  (p)  entered  into  or  wrongs  committed 
by  her  before  lier  marria£;e,  including  any  sums  for  which  she 
may  be  liable  as  a  contributory,  either  before  or  after  she  has 
been  placed  on  the  Hst  of  contnbutories,  under  and  by  virtue  of 
the  Acts  relating  to  joint  stock  com]^nies;  and  she  mav  be 
sued  for  any  such  debt  and  for  anj  liability  in  damages  or  ouer- 
wise  under  any  such  contract,  or  m  respect  of  any  such  wrong ; 
and  all  sums  recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her  separate  pro- 
perty ;  and,  as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  property 
shall  be  deemed  to  be  primarily  liable  for  all  such  debts,  con- 
tracts, or  wrongs,  ana  for  all  damages  or  costs  recovered  in 
respect  thereof :  Provided  always,  that  nothing  in  this  Act  shall 
operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  pro- 
perty to  which  she  may  become  entiued  by  virtue  of  this  Act, 
and  to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this  Act  had 
not  passed. 

The  extent  of  a  married  woman's  liability  in  respect 
of  torts  committed  by  her  before  marriage  has.  been  dis- 
cussed in  the  notes  to  sect.  1,  sub-sect.  2,  ant€j  pp.  399 — 
408.  "We  will  here  consider  her  liability  in  respect  of 
contracts  made  by  her  before  marriage.  By  the  common 
law,  a  married  woman  remained  liable  upon  her  ante- 
nuptial contracts.  But  it  was  necessary  that,  during 
the  continuance  of  her  coverture,  all  actions,  founded 


(m)  Iteeve  v.  Wood,  6  B.  &  S. 
864;  B.  y.  Thompton,  L.  R.,  1 
0.  0.  R.  377. 

(o)  See  Stephen's  Digest  of  the 
Law  of  Evidence,  Art.   108,  p. 


117,  4th  ed. ;  2  Taylor  on  Evi- 
denoe,  1151,  1152,  7th  ed. ;  Beew 
y.  Wood,  5  B.  &  S.  364,  and  oaaes 
dted  therein. 

(p)  See  aeotion  24,  below. 
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upon  her  ante-nuptial  contract,  should  be  brought 
against  her  and  her  husband  jointly  {q).  If  therefore  a 
married  woman  were  sued  alone  upon  her  ante-nuptial 
contract,  she  might  plead  her  coverture :  but  this  was  a 
dilatory  plea  only,  and  not  a  plea  in  bar  of  the  action(r). 
And  if  she  did  not  plead  and  prove  her  coverture,  judg- 
ment might  be  given  against  her ;  and  she  was  then 
personally  liable  upon  the  judgment  («).  After  the 
determination  of  her  coverture,  she  remained  liable,  and 
was  solely  liable,  in  respect  of  her  ante-nuptial  obliga- 
tions {t).  When  an  action,  founded  on  the  wife's 
ante-nuptial  contract,  was  successfully  brought  against 
husband  and  wife  jointly,  judgment  was  entered  up 
against  the  husband  and  the  wife.  The  husband  was  Liability  of 
personally  liable  for  the  judgment  debt  so  created  (m).  ^ 
By  these  means  the  husband  might,  during  the  con- 
tinuance of  the  coverture,  be  made  liable  upon  his 
wife's  ante-nuptial  contracts.  But  he  could  not  be  sued 
alone  in  respect  of  her  ante-nuptial  debts  or  con- 
tracts {z).  And  when  the  marriage  came  to  an  end, 
and  proceedings  could  no  longer  be  taken  against  the 
husband  and  wife  jointly,  the  husband's  liability  ceased 
in  respect  of  his  wife's  ante-nuptial  obligations  {y)> 

When  judgment  had  been  entered  up  against  husband  Liability  of 
and  wife  in  an  action  founded  on  the  wife's  ante-nuptial 
contract,  the  wife  was  personally  liable  upon  the  judg- 
ment, as  well  as  the  husband.     Before  the  year  1870, 
the  wife  might  be  taken   in  execution  upon  such   a 


wife. 


(g)  Mitehimon  v.  Hewsm,  7  T. 
R  348.    See  ante,  p.  396. 

(r)  Milmr  v.  Milnei,  3  T.  R. 
627  ;  Zoveli  t.  Walker,  9  M.  &  W. 
299.  See  3  Black.  CJomm.  301— 
303;  1  Lash's  Practice,  100,  101, 
465—469,  3Td  ed. 

Uj  See  Beynon  t.  Jone*,  16  M. 
&  W.  666 ;  Foole  v.  Canning,  L. 
B.,  2  C.  P.  241 ;  Dillon  v.  Cun- 
ningham, L.  R.,  8  Ex.  23. 

(t)   Woodman    t.    Chapman^    1 

W.C. 


Camp.  189.  And  see  ante^  p. 
399. 

(m)  See  Eyres  v.  Coward,  Sid. 
337  ;  Obrian  y.  Sam,  3  Mod.  186; 
2  Roper  on  Husband  and  Wife, 
76,  2nd  ed. 

(jr)  Mitehimon  v.  Hewton,  7  T. 
R.  348. 

(y)  RoUe,  Abr.  351 ;  Heard  v. 
Stanford,  3  P.  W.  409 ;  KluhtU 
case,  3  De  G.  &  Sm.  210.  And 
see  ante,  pp.  399,  400. 

P  F 
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Miles  Y. 
miliamt, 
Loekwoody, 
Salter. 


judgment  (s).  And  a  married  woman,  who  had  been 
taken  in  execution  upon  a  judgment  against  her  and 
her  husband,  would  not  be  discharged  from  custody,  in 
exercise  of  the  discretion  of  the  Court,  if  she  were 
entitled  to  separate  estate,  out  of  which  she  could  pay 
the  amount  due  upon  the  judgment  (a).  In  this  way 
a  married  woman,  entitled  to  property  settled  on  trust 
for  her  separate  use,  might  be  indirectly  compelled  to 
discharge  her  ante-nuptial  obligations  out  of  such  sepa- 
rate estate  (6).  And  it  appears  that,  after  the  year 
1869,  a  married  woman,  personally  liable  upon  a  judg- 
ment debt,  might  practically  be  compelled  to  pay  the 
amount  due  from  her  out  of  her  separate  estate  by  an 
order  for  payment  of  the  judgment  debt  by  instalments 
imder  sect.  5  of  the  Debtors  Act  1869  (c).  It  is 
thought  too  that,  when  a  married  woman  was  personally 
liable  upon  a  judgment  debt,  satisfaction  of  the  judg- 
ment might  be  enforced  out  of  property,  settled  on  trust 
for  her  separate  use,  by  proper  process  of  legal  or  equit- 
able execution  {d). 

It  was  decided  that,  if  the  husband  were  released 
from  his  debts  by  proceedings  in  bankruptcy  or  insol- 
vency, he  was  also  released  from  his  liability  for  his 
wife's  anternuptial  debts  (e).  Thus  it  was  held  to  be  a 
good  defence  to  an  action  against  husband  and  wife, 
brought  to  recover  the  wife's  ante-nuptial  debt,  to  plead 
that  the  debt  had  been  discharged  by  reason  of  the 
husband's  bankruptcy  or  insolvency  (e).  The  result  of 
these  decisions  was  that,  if  the  husband  had  been  re-' 


(«)  Ivens  V.  Butler,  7  E.  &  B. 
159. 

(a)  See  Sparkee  y.  Bell,  8  B.  & 
C.  1 ;  Fergiteon  t.  Claytcorth,  6 
Q.  B.  269;  Larhin  y.  Marehall, 
4  Ex.  804  ;  Ivene  v.  Butler,  7  £. 
&  B.  169. 

(h)  See  8parke$  y.  Bell,  8  B.  ft 
C.  1. 

(0  Stat.  32  ft  33  Vict.  c.  62 ; 
J)Ulon  y.  Cunmnghiim,  L.  R., 


8  Ex.  23. 

(d)  See  the  authorities  oited  in 
notes  (y,  t,  a)  to  p.  401,  ante. 
See  also  Biteoe  y.  Kennedy,  1  Bro. 
C.  C.  17,  n. ;  L.  R.,  9  £q.  562  ; 
London  and  Prwpineial  Bank  y. 
BogU,  7  Ch.  D.  773. 

{e)  Miles  y.  JFillianu,  1  P.  W. 
249 ;  Zoekwood  y.  Salter^  5  B.  ft 
Ad.  303. 
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leased  from  his  debts  by  bankruptcy  or  insolvency,  no 
proceedings  could  be  taken  at  law  to  recover  the  wife's 
ante-nuptial  debts,  although  she  might  have  been  en- 
titled to  separate  estate  (/).  And  it  has  been  said  that 
the  effect  of  these  decisions  was  that  the  wife  was  abso- 
lutely discharged  from  all  future  liability  for  her  ante- 
nuptial debts,  from  which  her  husband  had  been  released 
by  his  bankruptcy  or  insolvency  (g).  If  however  judg- 
ment had  been  entered  up  against  husband  and  wife  in 
an  action  founded  on  her  ante-nuptial  contract,  the 
nature  of  the  liability  was  changed  by  the  judgment ; 
for  each  of  them  was  thereby  made  personally  liable  for 
the  judgment  debt  {h).  And  the  wife  was  not  released 
from  her  liability  upon  such  a  judgment  by  the  bank- 
ruptcy or  insolvency  of  the  husband  (?). 

Malins,  Y.-C,  decided  that,  after  the  husband's  Chubby. 
bankruptcy,  proceedings  might  be  taken  in  equity  to  ^'^^^^  * 
obtain  payment  of  the  wife's  ante-nuptial  debts  out  of 
property,  settled  on  trust  for  her  separate  use,  notwith- 
standing that  no  judgment  had  been  or  could  be 
obtained  against  the  husband  and  wife  at  law  (k).  The 
Yice-Chancellor  considered  himself  bound  by  the  dicta 
of  the  judges  in  Miks  v.  Wiliiams  (/)  and  Lochcood  v. 
Salter  (m)  to  hold  that  the  wife,  as  well  as  her  husband, 
was  in  the  case  before  him  personally  discharged  from 
all  legal  liability  for  her  ante-nuptial  debts  (n).  But  he 
decreed  that  the  wife's  separate  estate  should  be  applied 
in  satisfaction  of  the  claims  of  her  ante-nuptial  creditors, 


(/)  See  Chubb  v.  Stretch,  L.  R., 
9  £q.  655. 

{/)  Parker,  C.  J.,  Milet  v.  Wil- 
Uanu^  1  P.  W.  256;  Denmaii, 
G.  J.,  LitUedale,  Parke,  JJ., 
Zockwood  T.  SalteTy  5  B.  &  Ad. 
309—311 ;  Malins,  V.-C,  Chubb 
Y.  Stretch,  L.  R.,  9  Eq.  569;  but 
Bee  Patteeon,  J.,  6  B.  &  Ad.  311, 
312. 

(A)  See  Ejfres  y.  Coward,  Sid. 
337 ;  Obriaft  t.  Ram,  3  Mod.  186 ; 


2  Roper  on  Huaband  and  Wife, 
76,  2nd  ed. 

(t)  See  Sparkes  v.  Bell,  8  B.  & 
C.  1 ;  Larkin  y.  Marshall,  4  Ex. 
804  ;  Ivcns  v.  Butler,  7  E.  ^b  B. 
159;  iLush'sPractioe,  100, 3rded. 

(k)  Chubb  y.  Stretchy  L.  R.,  9 
Eq.  655. 

(/)    1  P.  W.  249,  266. 

(m)  5  B.  &  Ad.  303,  309—311. 

(ft)  L.  R.,  9  Eq.  659. 
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on  the  ground  that  the  settlement  of  her  property  was 
fraudulent  as  against  her  creditors,  and  that  her  pro- 
perty was  not  discharged  from  her  debts,  although  she 
was  released  from  personal  liability.  It  seems  difficult 
to  support  this  decision.  If  the  legal  rights  of  the  wife's 
creditors  were  absolutely  extinguished  by  the  husband's 
bankruptcy,  as  against  the  wife  as  well  as  the  husband, 
it  is  not  easy  to  see  why  they  should  have  been  heard  in 
equity  to  impeach  the  settlement.  Their  claim  was  for 
legal  debts.  When  an  unmarried  woman  contracts  a 
legal  debt,  she  incurs  a  personal  liability  only.  The 
debt  does  not  bind  her  property  in  any  way  (o).  And 
it  is  thought  that,  if  a  debtor  be  released  from  the 
personal  liability  incurred  by  the  debt,  the  creditor's 
interest  is  altogether  gone. 
Married  The  law  was  changed  by  sect.  12  of  the  Married 

Property  Act,  Women's  Property  Act  1870  {p),  which  runs  as  follows : 
1870.  — «  j^  husband  shall  not,  by  reason  of  any  marriage 

which  shall  take  place  after  this  Act  has  come  into 
operation  (9),  be  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  but  the  wife  shall  be  liable  to 
be  sued  for,  and  any  property  belonging  to  her  for  her 
separate  use  shall  be  liable  to  satisfy,  such  debts  as  if  she 
had  continued  unmarried."  Under  this  enactment  it 
was  of  course  necessary  to  sue  the  wife  alone.  Judgment 
in  such  an  action  was  against  the  wife  alone ;  and  any 
property  belonging  to  her  for  her  separate  use  might  be 
taken  in  execution,  without  reference  to  any  restraint  on 
anticipation  imposed  thereon  (r). 
Married  A    further   change   in  the  law  was  made  by  the 

j^^^tjAxst  Married  Women's  Property  Act   (1870)  Amendment 
of  1874.  Act  1874  («).    Sects.  1 — 5  of  this  Act  are  as  follows : — 

(0)  See  James,  L.  J.,  Pike  y.  which  it  oomes  into  operation; 

Fitzgibbofif  17  Ch.  D.  461 ;  Wms.  see  Ibmlinaon  v.  JBuUock,  4  Q.  B.  D. 

P.  P.  6.  280. 

(p)  Stat.  33  k  34  Yict.  c.  93.  {r)  See  Sanger  y.  Sanper,  L.  R., 

Iq)  See  section  16  of  the  Act.  llJBq.470;  tontUm  and  Frovineial 

The  Act  receiyed  the  Ro^al  assent  Bank  y.  Boglt^  7  Ch.  D.  773; 

on  the  9th  Aug.,  1870.    An  Act  Mereier  y.  WlUiamt,  9  Q.  B.  D. 

of  Parliament  takes  effect  from  337. 

the  first  instant  of  the  day,  upon  («)  Stat.  37  k  38  Vict.  c.  60. 


--f  ■   _  ^M 
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(Sect.  1.)  "  So  much  of  the  Married  Women's  Pro- 
perty Act  1870,  as  enacts  that  a  husband  shall  not  be 
liable  for  the  debts  of  his  wife  contracted  before  mar- 
riage is  repealed  so  far  as  respects  marriages  which  shall 
take  place  after  the  passing  of  this  Act  {t)y  and  a  hus- 
band and  wife  married  after  the  passing  of  this  Act  (t) 
may  be  jointly  sued  for  any  such  debt. 

(Sect.  2.)  '*  The  husband  shall,  in  such  action  and  in 
any  action  brought  for  damages  sustained  by  reason  of 
any  tort  conunitted  by  the  wife  before  marriage  {u)  or 
by  reason  of  the  breach  of  any  contract  made  by  the 
wife  before  marriage,  be  liable  for  the  debt  or  damages 
respectively  to  the  extent  only  of  the  assets  hereinafter 
specified  {x),  and  in  addition  to  any  other  plea  or  pleas 
may  plead  that  he  is  not  liable  to  pay  the  debt  or 
damages  in  respect  of  any  such  assets  as  hereinafter 
specified ;  or,  confessing  his  liability  to  some  amount, 
that  he  is  not  liable  beyond  what  he  so  confesses ;  and 
if  no  such  plea  is  pleaded  the  husband  shall  be  deemed 
to  have  confessed  his  liability  so  far  as  assets  are  con- 
cerned (j/). 

(Sect.  3.)  "  If  it  is  not  found  in  such  action  that  the 
husband  is  liable  in  respect  of  any  such  assets,  he  shall 
have  judgment  for  his  costs  of  defence,  whatever  the 
result  of  the  action  may  be  against  the  wife. 

(Sect.  4.)  "  When  a  husband  and  wife  are  sued 
jointly,  if  by  confession  or  otherwise  it  appears  that  the 
husband  is  liable  for  the  debt  or  damages  recovered,  or 
any  part  thereof,  the  judgment  to  the  extent  of  the 
amount  for  which  the  husband  is  liable  shall  be  a  joint 
judgment  against  the  husband  and  wife,  and  as  to  the 
residue,  if  any,  of  such  debt  or  damages,  the  judgment 
shall  be  a  separate  judgment  against  the  wife. 

(0  The  Act  received  theBoyal  (£>  De  Qreuehy  v.  WiJU^  4  C. 

MBent  on  the  30th  July,   1874.  P.  I).  362. 

See  note  (q)  to  p.  436,  ante,  (y)  Matthews  y.  Whittle^  13  Ch. 

(w)  See  ante,  pp.  399,  403.  D.  811. 
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(Sect.  5.)  ^^  The  assets  in  respeot  of  and  to  the  extent 
of  which  the  husband  shall  in  any  such  action  be  liable 
are  as  follows : — 

''  (1)  The  value  of  the  personal  estate  in  possession 
of  the  wife,  which  shall  have  vested  in  the 
husband  : 
*^  (2)  The  value  of  the  choses  in  action  of  the  wife 
which  the  husband  shall  have  reduced  into 
possession,  or  which  with  reasonable  diligence 
he  might  have  reduced  into  possession: 
"  (3)  The  value  of  the  chattels  real  of  the  wife  which 

shall  have  vested  in  the  husband  and  wife: 
^'  (4)  The  value  of  the  rents  and  profits  of  the  real 
estate  of   the  wife  which  the  husband  shall 
have  received,  or  with  reasonable  diligence 
might  have  received: 
"  (5)  The  value  of  the  husband's  estate  or  interest  in 
any  property,  real  or  personal,  which  the  wife 
in  contemplation  of  her  marriage  with  him 
shall  have  transferred  to  him  or  to  any  other 
person: 
"  (6)  The  value  of  any  property,  real  or  personal, 
which  the  wife  in  contemplation  of  her  mar- 
riage with  the  husband  shall  with  his  consent 
have  transferred  to  any  person  with  the  view 
of  defeating  or  delaying  her  existing  creditors: 
Provided  that  when  the  husband  after  marriage  pays 
any  debt  of  his  wife,  or  has  a  judgment  bon&  fide 
recovered  against  him  in  any  such  action  as  is  in  this 
Act  mentioned  then  to  the  extent  of  such  payment  or 
judgment  the  husband  shall  not  in  any  subsequent 
action  be  liable"  (y). 

It  was  held  that  under  the  Act  of  1874  it  was  not 
necessary  to  sue  the  husband  and  wife  jointly ;  but  that 
the  wife  might  be  sued  either  alone,  by  virtue  of  the 

(y)  Fear  v.  (7«t<fe,  8  Q.  B.  D.  380. 
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Act  of  1870,  or  jointly  with  her  husband  in  accordance 
with  the  Act  of  1874  (2).  Any  property  belonging  to 
the  wife  for  her  separate  use  might  be  taken  in  execu- 
tion upon  the  judgment  against  her  in  any  such  action, 
without  reference  to  any  restraint  on  anticipation,  by 
virtue  of  the  Act  of  1870  {a).  Under  the  Act  of  1874 
the  husband's  liability  determined  with  the  coverture  (6), 
as  at  common  law  (c). 

The  Married  Women's  Property  Acts  of  the  years  Wives 
1870  and  1874  are  repealed  by  sect.  22  of  this  Act.  ^^^^e  let 
But  the  rights  and  liabilities  of  husbands  and  wives,  Jan.  1883. 
who  were  married  before  the  1st  January  1883,  in 
respect  of  the  wives'  ante-nuptial  contracts  are  not 
affected  by  this  repeal  (rf).  And  the  effect  of  the  above 
section  is,  that  nothing  in  this  Act  is  to  operate  to 
increase  or  diminish  the  liability  of  any  woman  married 
before  the  commencement  of  this  Act  {e)  in  respect  of 
her  ante-nuptial  contracts ;  except  so  for  as  her  liability 
is  increased  by  this  Act  with  regard  to  property,  to 
which  she  may  become  entitled,  as  her  separate  property, 
by  virtue  of  this  Act  only.  With  this  exception  there- 
fore, it  appears  from  the  provisions  quoted  above  of  the 
Married  Women's  Property  Acts  of  the  years  1870  and 
1874  (/),  that  the  liabilities  of  wives,  who  were  married 
before  the  1st  January  1883,  in  respect  of  their  ante- 
nuptial contracts  are  now  regulated — 

1.  If  they  were  married  before  the  9th  August  1870, 
by  the  common  law. 

2.  If  they  were  married  on  or  after  the  9th  August 
1870,  but  before  the  30th  July  1874,  by  the  common 
law  as  modified  by  the  Act  of  1870  {g). 

3.  If  they  were  married  on  or  after  the  30th  July 

(a)  Mereier  Y.  Williama^  9  Q.  (d)  See  sections  22,  26,  below. 

B.  D.  337.  [e)  Before  the  Ist  Jan.  1883 ; 

(a)  See  London  and  Provincial      section  26,  below. 

Sank  V.  Bogle,  7   Ch.  D.   773 ;  (/)  Stats,  33  &  34  Vict.  o.  93, 

MereierY.  WiUiatM,  9  Q.  B.  D.  337.  s.  12 ;  37  &  38  Vict.  c.  60,  ss.  1--6. 

(b)  Belly.  Stocket'y  IOQ.B.D.129.  {g)  Stat.  33  &  34  Vict.  c.  93. 
(r)  See  ante,  pp.  399,  400,  433. 
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1874,  but  before  the  1st  January  1883,  by  the  common 
law  as  modified  by  the  Acts  of  1870  (/)  and  1874  {g). 

It  appears  from  the  proviso  at  the  end  of  the  above 
section  that  this  Act  may  operate  so  as  to  increase  the 
liability  of  a  woman  married  before  the  Ist  January 
1883  as  to  any  property,  to  which  she  may  become 
entitled,  as  her  separate  property,  by  virtue  of  this  Act 
alone.    By  sect.  1,  sub-sect.  2,  of  this  Act  (A),  every 
married  woman  may  now  be  sued  in  all  respects  as  if 
she  were  a  feme  sole,  and  her  husband  need  not  be 
joined  with  her  as  defendant,  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  shall  be  payable 
out  of  her  separate  property.     If  a  woman,  who  was 
married  before  the  9th  August  1870,  should  be  entitled 
to  any  separate  property  by  virtue  of  this  Act  only  (i), 
it  might  be  contended  that  she  might  be  sued  alone 
upon  her  ante-nuptial  contract,  in   respect    of   such 
separate  property.     But,  in  all  other  respects,  if  it 
should  now  be  necessary  to  sue  any  wife  married  before 
the  9th  August  1870  upon  her  ante-nuptial  contract, 
her  husband  must  be  joined  with  her  as  defendant. 
And  he  should  of  course  be  joined  with  her,  if  possible, 
even  though  she  be  entitled  to  separate  property  under 
this  Act.    We  have  seen  that  wives  married  between  the 
9th  August  1870  and  the  29th  July  1874,  inclusive, 
must  necessarily  have  been  sued  alone  for  their  ante- 
nuptial debts.     But,  except  as  regards  debts,  they  appear 
to  be  on  the  same  footing  as  wives  married  before  the 
9th  August  1870  in  respect  of  their  ante-nuptial  con- 
tracts  (A).     Wives  married  between  the  30th  July  1874 
and  the  Slst  December  1882,  inclusive,  may  be  sued 
either  alone  or  jointly  with  their  husbands  upon  their 
ante-nuptial  contracts.    But  if  the  husband  be  joined 
in  such  an  action,  and  be  not  found  liable,  he  will  have 

/)  Stat.  33  &  34  Vict.  c.  93.  (i)  See  ante,  p.  421. 


i 


Stat.  37  &  38  Vict.  o.  60.  \k)  See  Lmrd'a  ease,  1  De  G., 

A)  Ante,  p.  392.  F.  &  J.  633. 
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judgment  for  liis  costs  of  defence  in  any  case  (/).  In 
one  case  under  the  Act  of  1874,  the  wife's  creditor  was 
permitted  to  add  to  the  amount  of  his  judgment  against 
the  wife  the  amount  of  the  costs  of  the  husband's 
defence,  paid  by  the  creditor  to  the  husband,  and  to 
recover  the  whole  amoxmt  out  of  the  wife's  separate 
estate  (m). 

It  will  be  observed  that  wives  married  on  or  after  the  Wives 
1st  January  1883  may  be  sued  upon  their  ante-nuptial  Sit^theTst 
contracts  either  alone  (n),  or  jointly  with  their  husbands  ^^'  i^^^- 
in  accordance  with  the  provisions  of  sects.  14, 15,  below. 
It  appears  that,  if  judgment  be  given  against  a  wife  in 
any  such  action,  any  of  her  separate  property  may  be 
taken  in  execution,  without  regard  to  any  restraint  on 
anticipation  imposed  thereon  (o).     It  is  thought  that  it 
will  probably  be  held  that  women,  married  on  or  after 
the  1st  January  1883,  remain  liable  upon  their  ante- 
nuptial contracts,  after  the  determination  of  coverture, 
to  the  same  extent  as  women  married  before  that  date 
remain  so  liable  (/>). 

It  appears  from  the  above  section  that,  as  between  a  Liability  as 
wife  and  her  husband,  unless  there  be   any  contract  h^^^and 
between  them  to  the  contrary,  her  separate  property  wife, 
is  primarily  liable  for  all  debts  contracted  and  all  con- 
tracts entered  into  or  wrongs  committed  by  her  before 
her  marriage,  including  any  sums  for  which  she  may  be 
made  liable  as  a  contributory,  either  before  or  after  she 
has  been  placed  on  the  list  of  contributories,  under  and 
by  virtue  of  the  Acts  relating  to  joint-stock  companies, 
and  for  all  damages  or  costs  recovered  in  respect  of  any 
such  debts,  contracts  or  wrongs.    From  the  wording  of 
the  above  section,  it  appears  that  this  part  of  it  can 

{t)  See  ante,  p.  437.  (o)  Sanger  v.  Sanger y  L.  R.,  II 

(m)  London  and  Provincial  Bank  Eq.  470  ;  London  and  Provincial 

T.  BogU,  7  Ch.  D.  773.  Bank  v.  BogU,  7  Ch.  D.  773;  and 

(n)  See  section  1»  sub-seotion  see  section  19,  below. 

2,  antCj  p.  392.  {p)  See a»/^,  pp. 408—410, 433. 
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onlj  relate  to  husbands  and  wives  married  after  the 
1st  Jan.  1883. 

Married  Before  this  Act  oame  into  operation,  if  a  woman,  who 

oontribntory.  ^^^^  shares  in  a  joint-stook  company,  married  and  the 
shares  remained  in  her  own  name,  the  general  rule  was 
that,  if  the  company  were  woimd  up,  she  was  to  he 
placed  on  the  list  of  contributories  together  with  her 
husband  (q).  But  if  she  were  entitled  to  the  shares, 
after  her  marriage,  for  her  separate  use,  and  it  appeared 
clearly  that  the  shares  were  allowed  to  remain  in  her 
name,  as  a  married  woman,  with  the  full  knowledge 
and  acquiescence  of  the  company,  it  was  considered  that 
the  transaction  operated  as  a  general  engagement  bind- 
ing her  separate  estate  (r).  And  in  such  a  case  she 
was  placed  on  the  list  of  contributories  alone,  and  in 
respect  of  her  separate  estate  only  {$), 

Husband  to  14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
be  liable  for  tracted,  and  for  all  contracts  (<}  entered  into  and  wrongs  com- 
his  wife's  mitted  by  her,  before  marriage,  mcluding  any  liabilities  to  which 
^®ht8oon-  she  may  be  so  subject  under  the  Acts  relating  to  joint  stock 
tracted  before  companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever 
mamage  to  a  belonging  to  his  wife  which  he  shall  have  acquired  or  become 
^T^f  entitled  to  from  or  through  his  wife,  after  deducting  therefrom 

any  payments  made  by  hun,  and  any  sutns  for  which  judgment 
may  haye  been  honk  fide  recovered  against  him  in  any  pro- 
ceeding at  law,  in  respect  of  any  such  debts,  contracts  (<)f  or 
wrongs  for  or  in  respect  of  which  his  wife  was  liable  before  her 
marriage  as  aforesaid ;  but  he  shall  not  be  liable  for  the  same 
any  further  or  otherwise ;  and  any  Ck)urt  in  which  a  husband 
shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any 
inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose 
of  ascertaining  the  nature,  amount,  or  value  of  such  property : 
Provided  always,  that  nothing  in  this  Act  contained  shall  operate 
to  increase  or  diminish  the  liability  of  any  husband  married  be- 
fore the  commencement  of  this  Act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid. 

As  to  the  previous  law,  see  the  notes  to  sect.  13, 

ante^  pp.  432—439. 

(q)  Sadler's  ease,  3  De  G.  &  Sm.  («)  Jfrt,  Matihewman^t  eoM,  L. 

36 ;  LuardU  ease,  1  De  G.,  F.  &  R.,  3  Eq.  731 ;  see  anU,  pp.  425, 

J.  633 ;  Murgatroyd^s  ease,  L.  T.,  426,  and  cases  oited  in  note  (A)  to 

European  Assurance  Arbitration  p.  426. 

Gases,  106.  (t)  See  section  24,  below. 

(r)  See  anU^  pp.  393,  394,  426. 
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As  to  the  liability  of  husbands  in  respect  of  torts 
committed  by  their  wives  before  marriage,  see  ante^ 
pp.  399,  400,  403  and  note  (w),  437,  438. 

It  will  be  observed,  from  the  account  given  of  the  Summarj. 
previous  law  and  the  enactments  quoted  above  {u)y  that 
the  liability  of  husbands  in  respect  of  contracts  made 
and  torts  committed  by  their  wives  before  marriage  is 
now  ascertained  as  follows : — 

1.  The  liability  of  husbands,  who  were  married  before 
the  9th  August  1870,  is  regulated  by  the  common 
law  {x). 

2.  The  liability  of  husbands,  who  were  married  on  or 
after  the  9th  August  1870,  but  before  the  30th  July 
1874,  is  regulated  by  the  common  law,  as  modified  by 
sect.  12  of  the  Married  Women's  Property  Act  1870  (y). 

3.  The  liability  of  husbands,  who  were  married  on  or  Married 
after  the  30th  July  1874  but  before  the  Ist  January  ^^rty  Act 
1883  (s),  is  determined  by  the  Married  Women's  Pro-  of  1874. 
perty  Act  (1870)  Amendment  Act  1874  {a). 

4.  The  liability  of  husbands,  who  were  married  on  or 
after  the  1st  January  1883,  is  determined  by  this 
Act  (6). 

Before  the  Companies  Act  1862  (c)  came  into  opera-  Liability  in 
tion,  if  a  woman,  who  held  shares  in  a  joint-stock  com-  rjspec*  o^ 

.  ,     *     .  shares  in 

pany,  married,  and  the  shares  remained  in  her  name,  companies, 
the  general  rule  was  that,  if  the  company  were  wound  ^^' 
up,  the  husband  was  liable  to  be  placed  on  the  list  of 
oontributories  together  with  the  wife  (d).    But,  after  the 
marriage  had  come  to  an  end,  the  husband  was  no  longer 

(w)  AnUy  pp.  436—438.  (a)  Stat.  37  &  38  Vict.  c.  50. 

{z)  See  iMte,  pp.  399,  400,  403,  See  ante,  pp.  399,  400,  403  and 

433,  434.  note  (m),  433,  434,  436—439. 
(y)  Stat.  33  &  34  Yiot.  o.  93.  (b)  Sections  14,  15. 

See  ante,  pp.  399,  400,  403,  433,  (c)  Stat.  25  &  26  Vict.  c.  89. 

434,  436.  (d)  Luard's  ease,  1  De  G.,  P.  & 
(r)  See  section  25,  below.                J«  533,    See  ante,  pp.  425,  442. 
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liable  to  contribute,  except  in  respect  of  losses  incurred 
during  the  coverture  (e).  The  Companies  Act  1862  (/) 
contains  the  following  enactment : — 

(Sect.  78.)  "  If  any  female  contributory  marries, 
either  before  or  after  she  has  been  placed  on  the  list  of 
contributories  her  husband  shall  during  the  continuance 
of  the  marriage  be  liable  to  contribute  to  the  assets  of 
the  company  the  same  sum  as  she  would  have  been 
liable  to  contribute  if  she  had  not  married,  and  he  shall 
be  deemed  to  be  a  contributory  accordingly." 

It  has  been  decided  that  the  liability  imposed  upon  a 
husband  by  this  enactment  is  not  merely  a  liability  in 
respect  of  his  wife's  ante-nuptial  contract,  but  is  a  per- 
sonal liability  imposed  on  the  husband  himself.  It  was 
Ex^f^"^*  accordingly  held  that  the  liability  thus  imposed  upon  a 
Hatcher.  husband,  who  married  in  the  year  1878,  was  not  limited 
in  the  manner  in  which  his  liability  in  respect  of 
his  wife's  ante-nuptial  contracts  was  limited  by  the 
Married  Women's  Property  Act  (1870)  Amendment 
Act  1874  (5f). 

The  extent  of  the  liability  of  husbands,  who  were 
married  on  or  after  the  1st  January  1883,  in  respect 
of  their  wives'  ante-nuptial  contracts,  is  defined  by  the 
above  section.  But  it  is  by  no  means  clear  that  the  per- 
sonal liability  imposed  on  husbands  by  sect.  78  of  the 
Companies  Act  1862  (/*)  is  limited  by  the  above  section. 


Be  West  of 


Suits  for 

ante-nuptial 

liabilities. 


16.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  (t)  or  for  any 
wrong)  contracted  or  incurred  by  the  wife  before  marriage  as 
aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to  establish  his 
claim,  either  wholly  or  in  part,  against  both  of  them ;  and  if  in 
any  such  action,  or  in  any  action  Drousht  in  respect  of  any  such 
debt  or  liability  against  the  husband  alone,  it  is  not  found  that 
the  husband  is  liable  in  respect  of  any  property  of  the  wife  so 
acquired  by  him  or  to  whicn  he  shall  have  become  so  entitled 
as  aforesaid,  he  shall  have  judgment  for  his  costs  of  defence, 


{e)  KluhtU  ease,  3  De  G.  &  Sm. 
210.     See  ante,  p.  425. 

(/)  Stat.  26  4  26  Vict.  c.  S9. 
(^)  Be  Wc»t  of  England  Bank, 


Ex  parte  Rateher,  12  Ch.  D.  284. 
See  ante,  pp.  436 — 439. 

(h)  Stat.  25  &  26  Viot.  c.  89. 

(t)  See  section  24,  below. 
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whatever  may  be  the  result  of  the  action  against  the  wife  if 
jointljr  sued  with  him ;  and  in  any  such  action  a^nst  husband 
and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recoyereid,  or  any  part  thereof,  the  judgment  to 
the  extent  of  the  amount  for  whicn  the  husband  is  Uaole  shidl 
be  a  joint  judgment  against  the  husband  personally  and  against 
the  wife  as  to  her  separate  property ;  and  as  to  the  residue,  if 
any,  of  such  debt  and  damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife  as  to  her  separate  property  only. 

See  ante,  pp.  407—410,  432,  439—441,  442,  443. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  Act  of  wife 
husband,  which,  if  done  by  the  husband  with  respect  to  property  l»ble  to 
of  the  wife,  would  make  the  husband  liable  to  crmiinal  proceed-  ^'^f^ 
ings  by  the  wife  under  this  Act  (A;),  shall  in  like  manner  oe  liable  P«>o©edmg8. 
to  criminal  proceedings  by  her  husband. 

Before  the  above  section  came  into  operation,  a  wife  The  previous 
v^ras  not  liable  to  any  criminal  proceedings  for  taking     ^' 
her  husband's  property  (/). 

It  seems  to  be  a  question  whether  the  husband  is  Eyidence. 
competent  to  give  evidence  against  the  wife  in  any  pro- 
ceeding under  the  above  section  (m). 

17.  In  any  question  between  husband  and  wife  as  to  the  title  Qoestions 
to  or  possession  of  property  (n),  either  party,  or  any  such  bank,  titween 
corporation,  company,  public  uody,  or  society  as  aforesaid  (o)  in  husband  and 
whose  books  any  stocks,  funds,  or  shares  of  either  party  are  ^^^  **  to 
standing,  may  apply  by  summons  or  otherwise  in  a  summary  Pf^P^'i^J^. 
way  to  any  judge  of  the  High  Court  of  Justice  in  England  or  in      g^^J^L"* 
Ireland,  according  as  such  property  is  in  England  or  Ireland,  *  flj™™*'^ 
or  (at  the  option  of  the  appucant  irrespectively  of  the  value  of  . 

the  property  in  dispute)  in  England  to  the  judge  of  the  county 
court  of  the  district,  or  in  Ireland  to  the  chairman  of  the  civil 
bill  court  of  the  division  in  which  either  party  resides,  and  the 
judge  of  the  High  Court  of  Justice  or  of  the  county  court,  or 
the  chairman  of  the  civil  bill  court  (as  the  case  may  be)  may 
make  such  order  with  respect  to  the  property  in  dispute,  and  as 
to  the  costs  of  and  consequent  on  the  application  as  he  thinks 
fit,  or  may  direct  such  application  to  stand  over  from  time  to 
time,  and  any  inquiry  touching  the  matters  in  question  to  be 

(k)  See  section  12,  ante,  p.  429.  (m)  See  section  12  and  notes, 

(0  1  Hale,  P.  C.  613,  614  ;  H.  ante,  pp.  429,  431. 

V.  WiUia,  1  Mood.  0.  G.  R.  376 ;  (n)  See  section  24,  below. 

Stephen's  Digest  of  the  Criminal  (o)  See  section  6,  ante,  p.  422. 
Law,  Art.  301,  p.  229,  3rd  ed. 
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made  in  such  manner  as  he  shall  think  fit :  Provided  always, 
that  any  order  of  a  judge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  to 
appeal  in  the  same  way  as  an  order  made  bv  the  same  judge  in 
a  suit  pending  or  on  an  equitable  plaint  in  tne  said  Court  would 
be ;  and  any  order  of  a  county  or  civil  bill  court  under  the  pro- 
visions of  this  section  shall  be  subject  to  appeal  in  the  same  way 
as  any  other  order  made  by  the  same  Court  would  be,  and  all 
proceedings  in  a  coimty  court  or  civil  bill  court  under  this  section 
m  which,  Dv  reason  of  the  value  of  the  property  in  dispute,  such 
Court  would  not  have  had  jurisdiction  if  this  Actor  the  Married 
Women's  Property  Act  1870  had  not  passed,  may,  at  the  option 
of  the  defendant  or  respondent  to  such  proceedings,  be  removed 
as  of  right  into  the  High  Court  of  Justice  in  England  or  Ireland 
(as  the  case  may  be),  by  writ  of  certiorari  or  otherwise  as  may  be 
prescribed  by  any  rule  of  such  High  Coui't ;  but  any  order  made 
or  act  done  in  the  course  of  such  proceedings  prior  to  such  re- 
moval shall  be  valid,  unless  order  shall  be  made  to  the  contrair 
by  such  High  Court :  Provided  also,  that  the  judge  of  the  High 
Court  of  Justice  or  of  the  county  court,  or  the  chairman  of  the  civil 
bill  court,  if  either  party  so  require,  may  hear  any  such  application 
in  his  private  room :  Provided  also,  that  any  such  bank,  corpo- 
ration, company,  public  body,  or  society  as  aforesaid,  shall,  in 
the  matter  of  any  such  appbcation  for  the  purposes  of  costs  or 
otherwise,  be  treated  as  a  stakeholder  only. 

18;  A  married  woman  who  is  an  executrix  or  administratrix 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of 
any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of 
property  (p)  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any  such  annuity  or  deposit  as 
aforesaid  (9),  or  any  sum  forming  part  of  the  public  stocks  or 
funds,  or  of  any  other  stocks  or  funds  transferable  as  afore- 
said (o),  or  any  share,  stock,  debenture,  debenture  stock,  or 
other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or  society  in  that  character, 
witnout  her  husband,  as  if  she  were  a  feme  sole. 

Before  this  Act  came  into  operation,  when  a  married 
woman  sued  or  was  sued  as  an  executrix,  administratrix 
or  trustee,  either  alone  or  jointly  with  others,  it  was 
generally  necessary  that  she  should  sue  or  be  sued 
jointly  with  her  husband  (r).  It  was  also  generally 
necessary  that  her  husband  should  join  with  her  in 
transferring  any  such  sums  of  money  or  stock,  shares, 
&c.,  as  are  specified  in  the  above  section  (a). 


\ 


p)  See  section  24,  below. 
g)  See  section  6,  ante,  p.  422. 


(r)  See  ante,  pp.  396—398 :  2 
Wms.  Ezors.  964,  1936,  7th  ed. 
(f)  See  mUf  p.  427. 
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The  above  section  appears  to  relate  to  women  married  The  present 
either  before  or  after  the  commencement  of  this  Act.     ^' 
As  to  sums  of  money  or  stock,  shares,  &c.  standing  in 
the  name  of  a  married  woman,  see  sects.  6 — 9,  aniey 
pp.  422—427. 

19.  Nothing  in  this  Act  contained  shall  interfere  "with  or  Saving  of 
affect  any  settlement  or  agreement  for  a  settlement  made  or  to  existing 
be  made,  whether  before  or  after  marriage,  respecting  the  pro-  settlements, 
perty(^)  of  any  married  woman,   or  shall  interfere  with  or  and  the  power 
render  inoperatiye  any  restriction  against  anticii)ation  at  present  J^x^'^^Lffi 
attached  or  to  be  hereafter  attached  to  the  enjoyment  of  any  ^"*"f®  settle- 
property  (t)  or  income  by  a    woman  under  any  settlement,  ^^^ 
agreement  for  a  settlement,  will,  or  other  instrument  {u) ;  but 
no  restriction  against  anticipation  contained  in  any  settlement 
or  agreement  for  a  settlement  of  a  woman's  own  property  to  be 
made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage  (x),  and  no  settlement 
or  agreement  for  a  settlement  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
woiUd  have  against  his  creditors  {y). 

A  marriage  settlement  made  in  the  year  1862  con-  J^  StonorU 
tained  an  agreement  for  the  settlement  of  any  sums  of  ^' 
money  or  securities  for  money,  of  the  amount  of  500/. 
or  upwards,  which  the  wife  might  thereafter  acquire  at 
any  one  time,  other  than  and  except  interests  which 
should  be  settled  and  limited  to  her  separate  use.  The 
wife  acquired  personal  estate  exceeding  600/.  in  value 
under  a  bequest  to  her,  her  executors,  administrators 
and  assigns  (without  further  words),  made  by  a  tes- 
tatrix, who  died  after  the  1st  January,  1883.  Pearson, 
J.,  held  that  the  efPect  of  sect.  5  of  this  Act  {z)  was 
controlled  by  the  above  section,  and  that  the  money  so 
bequeathed  to  the  wife  ought  to  be  paid  to  the  trustees 
of  the  settlement,  as  would  have  been  the  case  if  this 
Act  had  not  been  passed  (a). 

(0  See  sect.  24,  below.  188,   349  ;   Williams  on  Settle- 

iu)  Seeanto,  pp.410'— 414,416.  ments,  362—366. 

W  See  anU,  pp.432— 442.         •  (z)  Ante,  p.  421. 

(y)  See  stats.  13  Eliz.  c.  5 :  46  (a)  Re  Stonor^t  Tntett,  24  Ch. 

&  47  Vict.  c.  62.  8.  47 ;  Wms.  D.  196. 
R.  P.  81,  82;  Wms.  P.  P.  67, 
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Married  ^0.  Where  in  England  (6)  the  husband  of  any  woman  haidng 

woman  to  be  separate  property  becomes  chargeable  to  any  union  or  parish, 
liable  to  the  the  justices  haying  jurisdiction  m  such  union  or  pariah  may,  in 
parish  for  petty  sessions  assembled,  upon  application  of  the  guardians  of 
the  main-  the  poor,  issue  a  summons  against  the  wife,  and  make  and 
tenuioeof  her  enforce  such  order  against  her  for  the  maintenance  of  her 
husband.  husband  out  of  such  separate  property  as  by  the  thirty-third 

31  &  32  Vict,  section  of  the  Poor  Law  Amenament  Act  1868,  they  may  now 
0.  122.  make  and  enforce  against  a  husband  for  the  maintenance  of  his 

wife  if  she  becomes  chargeable  to  any  union  or  parish.  Where 
in  Ireland  relief  is  giveli  under  the  provisions  of  the  acts  relat- 
ing to  the  relief  of  the  destitute  poor  to  the  husband  of  any 
woman  having  separate  property,  the  cost  price  of  such  relief  is 
hereby  declared  to  be  a  loan  from  the  guardians  of  the  union  in 
whicli  the  same  shall  be  given,  and  shall  be  recoverable  from 
such  woman  as  if  she  were  a  feme  sole  by  the  same  actions  and 
proceedings  as  money  lent. 

The  previous       Sect.  13  of   the  Married  Women's   Property  Act 
^'  1870  (r),  which  is  now  repealed  (</),  contained  the  same 

words  as  the  above  section,  except  the  words  "  out  of 
such  separate  property  "  (see  line  7  of  the  above  sec- 
tion). 

Stat.  31  &  32  Sect.  33  of  the  Poor  Law  Amendment  Act  1868  is  as 
fl/33'.  °'  '  follows  : — ^When  a  married  woman  requires  relief  with- 
out her  husband,  the  guardians  of  the  union  or  parish,  or 
the  overseers  of  the  parish,  as  the  case  may  be,  to  which 
she  becomes  chargeable,  may  apply  to  the  justices  having 
jurisdiction  in  such  union  or  parish  in  petty  sessions 
assembled,  and  thereupon  such  justices  may  summon 
such  husband  to  appear  before  them  to  show  cause  why 
an  order  should  not  be  made  upon  him  to  maintain  his 
wife ;  and  upon  his  appearance,  or,  in  the  event  of  his 
not  appearing,  upon  proof  of  due  service  of  such 
Bummons  upon  him,  such  justices  may,  after  hearing 
such  wife  upon  oath,  or  receiving  such  other  evidence  as 
they  may  deem  sufficient,  make  an  order  upon  him  to  pay 
such  sum,  weekly  or  otherwise,  towards  the  cost  of  the 
relief  of  the  wife,  as,  after  consideration  of  all  the  cir- 
cumstances of  the  case,  shall  appear  to  them  to  be 


i: 


b)  See  p.  299,  ante.  (d)  By  sect.  22  of  this  Act, 

e)  Stat.  33  &  34  Vict.  c.  93.  below. 
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proper,  and  shall  detennine  in  such  order  how  and  to 
whom  the  payments  shall  from  time  to  time  be  made ; 
which  order  shall,  if  the  payments  required  by  it  to  be 
made  be  in  arrear,  be  enforced  in  the  manner  prescribed 
by  the  Act  of  the  11th  and  12th  Victoria,  chap.  43,  for 
the  enforcing  of  orders  of  justices  requiring  the  pay- 
ment of  a  sum  of  money :  Provided  that  such  order  may 
be  at  any  future  time  revoked  by  the  justices  in  petty 
sessions  assembled,  if  they  see  suflficient  cause  for  so 
doing  (^). 

It  is  thought  that  a  married  woman  will  not  be  liable 
to  maintain  a  husband  who  has  deserted  her  (/),  or  who 
has  forced  her  to  leave  him  by  his  ill-usage  {g), 

21.  A  married  woman  having  separate  property  shall  be  sub-  Married 
ject  to  all  such  liability  for  the  maintenance  of  her  children  and  woman  to  be 
grandchildren  as  the  husband  is  now  by  law  subject  to  for  the  liable  to  the 
maintenance  of  her  children  and  grandchildren  (/*) :  Provided  parish  for 
always,  that  nothing  in  this  Act  shSl  relieve  her  husband  from  *^®  main- 
any  liability  imposed  upon  him  by  law  to  maintain  her  children  ^^'^fj^^  of  her 
or  grandchildren.  chUdren. 

22.  The  Married   Women's    Property  Act,    1870,  and  the  Repeal  of 
Married  Women's  Property  Act,  1870,  Amendment  Act,  1874,  33  &  34  Vict, 
are  hereby  repealed :  Provided  that  such  repeal  shall  not  affect  c.  93. 

any  act  done  or  right  acquired  while  either  of  such  acts  was  in  37  &  38  Vict, 
force,  or  any  right  or  liability  of  any  husband  or  wife,  married  c.  60. 
before  the  commencement  of  this  Act,  to  sue  or  be  sued  under 
the  provisions  of  the  said  repealed  Acts  or  either  of  them,  for  or 
in  respect  of  any  debt,  contract,  wrong,  or  other  matter  or 
thing  whatsoever,  for  or  in  respect  of  which  any  such  right  or 
liability  shall  haye  accrued  to  or  against  such  husband  or  wife 
before  the  commencement  of  this  Act  (t). 

23.  For  the  piuposes  of  this  Act  the  legal  personal  repre-  Legal 
sentative  of  any  married  woman  shall  in  respect  of  her  separate  representative 
estate  have  the  same  rights  and  liabilities  and  be  subject  to  the  of  married 
same  jurisdiction  as  she  would  bo  if  she  were  living.  woman. 

In  the  above  section  the  intention  of  the  legislature  What  is  the 
has  not  been  expressed  clearly,  or  even  grammatically.  JJ^^aV 

(e)  Dinning    t.    South    Shield*  c.  122,  ss.  36,  37 ;  39  &  40  Vict. 

Union,  12  Q.  B.  D.  61.  c.  61,  8.  19  ;  1  Black.  Comm.  434 

(/)  See  CuUey  v.   Charman,  7  — 438;  2  Stephen's  Comm.  Bk. 

Q.  B.  D.  89.  III.  Ch.  III.  §  II.  pp.  290—294, 

(ff)  See  Thomas  v.  AUop,  L.  R.,  9th  ed. ;  Archbold^s  Poor  Law, 

7  Q.  B.  161.  177—186,  12th  ed. 

(A)  See  SUts.   43  Eli2.  c.   2,  (t)  See  ante,  pp.  377—382,  399, 

8.  6 ;  6  Geo.  I.  o.  8 ;  31  &  32  Vict.  403,  405,  432—446. 

W.C.  O  O 
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ThepreyioQS 
law. 


It  is  no  doubt  ''regularly  true"  that  all  legislative 
enactments  have  a  meaning.  But  too  often  their  mean- 
ing latitat  in  gremio  legis.  With  regard  to  the  above 
section,  until  the  intention  of  the  legislature  be  declared 
by  judicial  decision,  the  expressions  used  therein  afFord 
but  a  faint  clue  to  its  exact  signification.  We  shall 
perhaps  be  assisted  towards  a  partial  apprehension  of 
the  change  presumably  intended  to  be  effected  by  the 
above  section,  if  we  examine  the  previous  law  with 
regard  to  the  devolution,  upon  the  death  of  a  married 
woman,  of  her  rights  {k)  and  obligations  (/)  in  respect 
of  property. 

Before  this  Act  came  into  operation,  as  a  general 
rule,  a  married  woman  was  incapable  of  making  a 
will  (w).  To  this  rule  there  were  the  following  excep- 
tions (n). 

1.  A  married  woman,  who  was  an  executrix,  had 
power  to  make  a  will,  as  executrix,  and  to  appoint  an 
executor  for  the  purpose  of  continuing  the  representa- 
tion to  the  original  testator  (o). 

2.  Amamed  woman  might  make  a  wiU  of  personal 
estate  with  the  consent  of  her  husband  (/?). 

3.  A  married  woman  might  make  a  will  in  exercise 
of  a  power  of  appointment  by  will  of  real  or  personal 
estate  {q). 

4.  A  married  woman  might  make  a  will  disposing  of 
her  equitable  interest  (r)  in  any  real  or  personal  pro- 
perty, which  was  held  on  trust  for  her  separate  use  («). 


(k)  See  awte,  pp.  373— 376, 378, 
382. 

(/}  See  ante^  pp.  393,  394,  399— 
403,  419-—421,  432—442. 

(m)  fFilloek  v.  Noble,  L.  R.,  8 
Ch.  778 ;  7  H.  L.  580. 

(n)  Cairns,  C,  JTilloekY,  Noble, 
L.  R.,  7  H.  L.  689,  690. 

(o)  See  Scamtnell  t.  Wilkinson, 
2  East,  552,  and  Stevent  v.  Ba^' 
well,  15  Yes.  139,  156,  explained 
by  Selborne,  C,  L.  R.,  8  Ch. 
790,  701 :  1  Roper  on  Hiiflb.  and 


Wife,  188,  189,  2nd  ed. ;  Wma. 
P.  P.  382. 

(p)  See  1  Roper,  Hnsb.  and 
Wife,  169,  170;  1  Wms.  Ezors., 
64,  66,  7th  ed. ;  Wma.  P.  P.  446. 

Iq)  See  Sugd.Pow.  162—168; 
FarweU  on  Powers,  91,  92;  Wma. 
R.  P.  314  ;  Wma.  P.  P.  460. 

(r)  See  ante,  pp.  374,  382. 

(•)  Fetiiplace  t.  Gorges,  I  Vea. 
Jan.  46 ;  Taylor  v.  Meade,  4  De 
G.,  J.  &  S.  597. 
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She  could  thus  dispose  by  will  of  her  separate  estate  or 
its  sayings. 

Although  a  married  woman  could  appoint  an  executor 
to  succeed  herself  as  legal  personal  representative  of 
another,  and  coidd  dispose  of  property  by  will  in  the 
instances  stated  above,  she  had  no  power  at  all  to 
appoint  a  legal  personal  representative  to  herself  by 
will,  in  the  manner  in  which  a  man  can  appoint  an 
executor  (^).  If  she  exercised  a  power  or  disposed  of 
separate  estate  by  will,  and  appointed  an  executor, 
such  an  executor  was  entitled  to  propound  the  will  for 
probate :  but  the  Court  would  only  direct  probate  limited 
to  such  effects  as  the  married  woman  had  power  to  dispose 
of  and  had  disposed  of  accordingly  (u).  An  executor, 
who  had  obtained  a  grant  of  probate  so  limited^  was 
entitled  to  receive  the  personal  estate  actually  disposed 
of  by  the  will  {x) :  but  he  took  nothing  by  right  of 
representation  (y).  If  therefore  a  married  woman 
made  a  will  of  her  separate  estate,  and  appointed  an 
executor,  her  whole  interest  therein  did  not  vest  in  the 
executor  by  virtue  of  his  office,  in  the  manner  in  which 
a  man's  personal  estate  vests  in  his  executor  upon  his 
death  {z).  But  if  any  part  of  her  separate  estate  were 
not  actually  disposed  of  by  the  will,  the  right  thereto 
devolved  as  upon  her  intestacy  with  regard  to  her  sepa- 
rate estate  (a). 

Subject  to  the  exercise  of  the  limited  power  of  testa-  Devolatien  of 
mentary  disposition  defined  above,  upon  the  death  of  a  ^J^^'g 
married  woman  before  the  commencement  of  this  Act,  pro^rty  on 
her  rights  in  respect  of  property  devolved  as  follows : — 

(0  See  Molony  v.  Kennedy^  10  y.  Oatleyj  L.  R.,  14  Eq.  1 ;  Be 

Sim.  264 ;   Tugman  r.  Hopkins,  4  HoskinU  Trustt,  5  Gh.  B.  229  ;  6 

M.  &  Gr.  389  :  (yDtcyerY.  Geare,  Ch.  D.  281. 
1  Sv.  &  Tr.  465.             '  (y)  Molony  t.  Kennedy,  10  Sim. 

(u)  Boxley  v.  Siubington,  2  Ca.  254 ;  Tugman  v.  Hopkins,  4  M.  & 

t.  Lee,  637 ;  Ledgard  ▼.  Garland,  Gr.  389 ;  O^Dwyer  v.  Oeare,  1  Sw. 

1  Curt.  286;  In  the  goods  of  Tharp,  &  Tr.  465. 
3  P.  D.  76.  (z)  See  JVms.  P.  P.  381. 

(x)  See  Be  Philbrirk's    Settle-  (a)  Molony  v.  Kenfiedy,  10  Sim. 

menf,  11  Jur.,  N.  S.  65S;  Hayes  251. 

O  G  2 
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Freeholds.  Iler  freehold  estate  of  inheritanoe  might  be  held  by  her 
hufiband  during  his  life  as  tenant  by  the  curtesy,  if  he 
should  have  acquired  this  right  (6).  Subject  to  her 
husband's  right  to  be  tenant  by  the  curtesy,  a  married 
woman's  freehold  estate  of  inheritance  descended  to  her 
heir,  if  she  were  the  purc/iaser  for  the  purposes  of  descent, 
if  not,  to  the  heir  of  the  last  purchaser  (c).  The  devo- 
lution of  a  married  woman's  inheritable  interest  in  free- 
hold property  was  the  same,  whether  her  estate  were 
legal  or  equitable,  and  whether  she  were  entitled  for  her 

Copyholds.  separate  use  or  not  {d).  A  married  woman's  inheritable 
interest  in  copyholds  descended  to  the  customary  heir  (e) 
according  to  the  custom  of  the  manor,  of  which  they 
were  held ;  and,  in  the  case  of  copyholds,  the  husband's 
right  to  curtesy  appears  to  depend  on  special  custom  (/). 

Chattels  real.  As  to  a  married  woman's  chattels  real,  we  have  seen  {g) 
that  her  husband  became  absolutely  entitled  thereto,  if 
he  survived  her.  He  became  so  entitled  in  his  marital 
right,  without  taking  out  administration  (A).  With 
regard  to  a  married  woman's  other  personal  estate, 
upon  her  death,  her  husband  had  the  right  to  take  out 
administration  to  her  effects,  and  to  retain  for  his  own 
benefit  any  property,  which  he  might  acquire  as  her 
administrator  (f-).  And  if  the  husband  died,  without 
having  taken  out  administration  to  his  wife,  the  bene- 
ficial interest  ia  her  estate  nevertheless  formed  part  of 
the  estate  of  the  husband  {J),    As,  by  the  common  law, 


Other  per- 
sonal estate. 


(*)  See  Wms.  B.  P.  241—243, 
and  Appendix  (£),  p.  672 ;  Wms. 
on  Settlements,  98—112. 

(r)  Wms.  B.  P.  103  ei  teq., 
672—682. 

(d)  See  Wms.  R.  P.  241—243; 
Wms.  on  Settlements,  98 — 112. 

(e)  See  ante^  p.  68. 

(/)  See  Wms.  R.  P.  373,  380, 
381,  399 ;  Wms.  on  Settlements, 
110. 

(ff)  AntSf  p.  376. 

(A)  2  Black.  Comm.  433—435  ; 
Wms.  R.  P.  426. 


(0  AntCf  p.  376,  and  autho- 
rities cited  in  note  (q)  there- 
to ;  see  also  Com.  Dig.  tit.  Ad- 
ministrator (B  6);  Sir  Oeorg* 
Sands' 8  ease,  3  Salk.  22  ;  Louffh- 
borongh,  C,  JTatt  v.  JTati,  3  Yea. 
jun.  244,  247 ;  JSUiott  ▼.  Gurr,  2 
Phillimoro,  16,  19,  20. 

(J)  Cart  V.  JSeevea,  Eq,  Ca.  Abr. 
423,  pi.  7,  cited  1  P.  W.  881 ; 
Humphrey  y.  BuUen,  I  Atk.  468 ; 
JEUiot  y.  Collier,  3  Atk.  626; 
Wms.  Exors.  Pt.  I.  Bk.  V.  Ch. 
II.  §  I.,  Pt.  III.  Bk.  IV.  Ch.  I. 
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the  husband  was  absolutely  entitled  in  his  marital  right 
to  all  his  wife's  personal  estate  of  the  nature  of  chases  in 
possession  (A;),  he  retained  all  such  personal  estate  as  his 
own  upon  his  wife's  death,  and  had  no  need  to  take  out 
administration  in  respect  thereof  (/).  And  if  the  wife  Separate 
should  have  been  entitled  to  any  choses  in  possession  for  ^®***^' 
her  separate  use,  and  should  not  have  disposed  thereof 
by  will,  her  husband,  if  he  survived  her,  became  entitled 
thereto  in  his  marital  right,  without  taking  out  adminis- 
tration (m).  For  it  was  considered  by  the  Courts  that 
the  main  object  of  a  trust  for  the  separate  use  of  a 
married  woman  was  to  secure  to  her  the  enjoyment 
and  power  of  disposition  of  property  during  her  cover- 
ture ;  and  that  the  imposition  of  such  a  trust  was  not 
intended  to  interfere  with  the  devolution  of  her  property 
upon  her  death,  any  further  than  was  necessary  in  order 
to  give  e£Eect  to  the  power  of  disposition  so  conferred 
upon  her  (w).  If  therefore  a  married  woman  did  not, 
by  will  or  otherwise  in  her  lifetime,  dispose  of  her 
equitable  interest  in  any  property  settled  on  trust  for 
her  separate  use,  upon  her  death  the  trust  for  her 
separate  use  came  to  an  end,  and  her  interest  devolved 
upon  the  persons,  who  would  have  taken  it,  if  the  trust 
had  never  been  imposed.  Thus  the  husband  might 
hold  real  estate,  settled  to  the  separate  use  of  his  wife  in 
fee,  as  tenant  by  the  curtesy  (o) ;  he  might  take  choses 
in  possessiony  part  of  her  separate  estate,  in  his  marital 
right,  without  taking  out  administration  {p);  and  he 
might  acquire  any  personal  estate  settled  to  her  separate 
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i  I.,  411—414,  1489,  7thed. ;  see 
also  In  the  goods  of  Gill,  1  Hagg. 
341 ;  Fielder  v.  Sanger,  3  Hagg. 
769. 

{k)  Ante,  pp.  375,  376. 

(/)  See  Wms.  P.  P.  431, 
432. 

(m)  Molony  v.  Kennedy,  10  Sim. 
254  ;  Tugman  y.  Sopkine,  4  Man. 
&  Gr.  389. 


(»)  See  ProudUy  v.  Fielder,  2 
My.  &  K.  67 ;  Appleton  v.  Rowley, 
L.  R.,  8  Eq.  139;  Cooper  v. 
Maedonald,  7  Ch.  D.  288. 

{o)  See  Appleton  v.  Rowley,  L. 
B.,  8  Eq.  139;  Cooper  y.  Mae- 
donald, 7  Ch.  B.  288 ;  Wms.  on 
Settlements,  105—108. 

{p)  Molony  y.  Kennedy,  10  Sim. 
254  ;  Tugman  y,  Hopkins,  4  Man. 
&  ar.  389. 
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ufie,  of  the  nature  of  chases  in  action,  as  her  adminis- 
trator {q). 

If  a  married  woman  made  a  will  as  executrix,  or  in 
exercise  of  a  power  of  appointment  hy  will,  or  of  her 
separate  estate,  and  probate  were  granted  thereof  limited 
to  the  effects  disposed  of  (r),  her  husband  had  neverthe- 
less the  right  to  take  out  administration  to  the  rest  of 
her  estate  («).  This  was  called  an  administration  aeic 
rorum  (/). 

The  husband,  as  the  administrator  of  the  wife,  was 
liable  to  her  ante-nuptial  debts  {u)  and  other  personal 
liabilities  {x)  to  the  extent  of  the  assets  which  he  took 
as  her  administrator,  but  no  further  (y).  But  satisfac- 
tion of  a  married  woman's  ante-nuptial  debts  and-  other 
personal  liabilities  might  be  enforced,  after  her  death,  by 
obtaining  a  decree  for  the  administration  of  her  estate 
by  the  Court.  And  the  Court  would  direct  that  any 
property,  to  which  she  had  been  entitled  for  her  sepa- 
rate use,  and  any  real  estate,  to  which  she  had  been 
entitled,  and  any  property,  over  which  she  had  exercised 
a  general  power  of  appointment  by  will  (2),  should  be 
applied  in  satisfaction  of  such  liabilities  in  a  due  course 
of  administration  (a).  Satisfaction  of  a  married  woman's 
general  engagements  might  be  enforced,  after  her  death, 
in  the  same  way ;  but  only  out  of  separate  estate,  which 
she  had  bound  by  such  engagements  (6). 


(g)  Proudley  v.  Fielder,  2  My. 
&  K.  67. 

(r)  Ante,  pp.  450,  451. 

(«)  R,  V.  Betteeworth,  2  Stra. 
891,  1118;  BoxUy  y.  Sitihington^ 
2  Ga.  t.  Lee,  537. 

(0  Bee  1  Wms.  Exors.,  Ft.  I. 
Bk.  V.  Chap.  II.  {  I.,  pp.  414, 
415,  7th  ed. 


(u)  Ante,  pp.  432—442. 

{xS  Ante,  pp.  401,  433,  442. 

(y)  See  Heard  y.  Stamford,  3 
P.  W.  409 ;  Kinderaley,  V.-C, 
Vaughan  t.  Vanderetegen,  2  Drew. 
383,  384 ;  2  Wms.  Exon.  1767, 


7th  ed.  See  ante;  pp.  375,  452, 
453. 

[z)  Ante,  pp.  403,  note  (/), 
419—421. 

(a)  Vaughan  t.  Vander»t*gen,  2 
Diew.  363,  378—384;  Seton  on 
Decrees,  804,  849,  4th  ed. 

ip)  Ante,  pp.  393,  394,  420 ; 
Anon.,  18  Ves.  258;  Owetu  t. 
Dickenson,  Gr.  &  Fh.  48 ;  London 
Chartered  Bank  of  Australia  y. 
Zempriere,  L.  R.,  4  P.  C.  672 ; 
Be  Harvey's  Estate,  (Godfrey  y. 
Harben,  13  Ch.  D.  216 ;  Bike  y. 
Fitzgibbon,  17  Gh.  D.  454. 
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Married  women,  whose  marriage  took  place  before  the  TestamentaiT 
1st  January  1883,  may  have  property,  which  is  not  their  jSSrate^'^  ° 
separate  property  by  virtue  of  this  Act  (c).  There  does  P*^*^. 
not  appear  to  be  anything  in  this  Act  to  affect  the  Act. 
limited  power  of  testamentary  disposition,  which  they 
previously  enjoyed  in  respect  of  such  property  (rf),  or 
the  devolution  of  their  rights  in  respect  thereof,  upon 
death,  in  default  of  testamentary  disposition  (e).  Full 
power  of  testamentary  disposition  is  expressly  conferred 
upon  married  women,  with  regard  to  property,  which 
is  their  separate  property  by  virtue  of  this  Act  (/).  It 
will  be  observed  however  that  a  married  woman  is  not 
expressly  empowered  to  appoint  a  legal  personal  repre- 
sentative to  herself  by  will(f7).  If  then  a  married 
woman  make  a  will  of  her  separate  property  and 
appoint  an  executor,  the  question  arises,  whether  all  her 
separate  personal  estate  vests  in  the  executor  by  virtue 
of  his  office,  or  whether  the  case  is  analogous  to  the  case 
of  a  will  of  separate  estate  made  by  a  married  woman 
before  this  Act  took  effect  (h).  By  sect.  1,  sub-sect.  1(e), 
a  married  woman  is  capable  of  disposing,  by  will  or 
otherwise,  of  any  personal  property,  in  the  same  manner 
as  if  she  were  a  feme  sole.  When  a  feme  sok  appoints  an 
executor  by  a  duly  executed  will,  this  operates  as  a  testa- 
mentary disposition  of  all  her  personal  estate,  although 
the  will  contain  nothing  beyond  the  mere  appointment 
of  the  executor  (A*).  This  consideration,  coupled  with 
conjecture  as  to  the  meaning  of  the  above  section,  seems 
to  favour  the  conclusion  that  the  whole  separate  personal 
property  of  a  married  woman  vests  in  a  duly  appointed 
executor  thereof.  But  the  point  is  doubtful.  The 
terms  of  the  above  section  seem  to  warrant  the  conjec- 

{e)  See  ante,  pp.  374—376, 409,  {h)  See  ante,  pp.  451,  453,  454. 

422.  (i)  Ante,  p.  373. 

d)  Ante,  p.  460.  {k)  WeDtwoTth  on  Exon.,  9, 

tf)  Ante,  pp.  451 — 454.  10,  14th  ed. ;  see  2  Wms.  Exors., 

J)  Sect.  1,  8ub-8ect.  1,  ante,      Pt.  III.  Bk.  III.  Cb.  V.  §  II., 

p.  373.  lili  et  8cq,,  7tli  ed. 
{g)  See  ante,  p.  45L 
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ture  that  the  executor  or  administrator  of  the  separate 
property  of  a  married  woman  is  subject  to  the  same 
liabiKties,  to  which  the  married  woman  was  subject  in 
her  lifetime  in  respect  of  her  separate  property  (/),  ex- 
cept so  far  as  any  such  liability  may  have  been  deter- 
mined by  her  death  or  by  lapse  of  time  (w).  Also,  that 
proceedings  may  be  taken  against  such  an  executor  or 
administrator  in  respect  of  any  such  liability,  to  which 
he  is  so  subject,  under  the  legal  or  equitable  jurisdiction 
Readue  of  of  the  Court.  If  a  married  woman  make  a  will  par- 
j^^^  ujj.  tially  disposing  of  her  separate  property  and  appoint  an 
^^*P<»^  o^-  executor,  it  appears  that  primd  facie  the  executor  is 
beneficially  entitled  to  any  residue  of  her  separate  pro- 
perty, vested  in  him  by  virtue  of  the  will  or  of  his 
office,  of  which  no  disposition  has  been  made.  But  it 
would  appear  that,  if  an  intention  were  sufficiently 
shown,  that  he  should  not  take  such  residue  for  his  own 
benefit,  he  would  be  a  trustee  for  the  persons  entitled 
upon  intestacy  (n). 

Devolution  of      It  will  be  observed  that  the  legislature,  in  its  insoru- 

wife's 

neparate  table  wisdom,   has    made    no  express  provision  with 

pj^^upon  regard  to  the  devolution  of  a  married  woman's  separate 
property  upon  her  intestacy.  This  matter  was  no  doubt 
expressly  omitted  from  the  Act  in  pursuance  of  some 
beneficent  design  for  the  welfare  of  the  commimity. 
For,  were  we  to  think  otherwise,  we  should  be  con- 
strained to  impute  slovenliness  to  the  framers  of  our 
laws  :  which  is  absurd.  Let  us  therefore  make  use  of 
such  enlightenment  as  has  been  vouchsafed  to  us  in  a 
spirit  of  submission.  It  has  been  suggested  (o)  that  the 
effect  of  sect.  1,  sub-sect.  1  (p)  of  this  Act  is  that  a 
woman,  during  her  coverture,  may  acquire  and  exercise 

(/)  See  anUy  pp.  392  et  uq.,  432  Bk.  III.  Ch.  V.  §  II.,  1474  et  teq., 

f^  *^9'  7th  ed.    The  case  does  not  appear 

(m)  See  Kirk  v.  Todd,  21  Ch.  to  faU  within  Stat.  11  Geo.  IV.  & 

D.  484  ;  FhiUipa  v.  Momfray,  24  1  WiU.  IV.  c.  40 ;  see  sect.  2. 

Ch.  D.  439.  (o)  Ante,  pp.  382,  383,  389, 390. 

(»)  See  2  Wms.  Exors.  Pt.  III.  {p)  Ante,  p.  373. 
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legal  rights  of  ownership  in  respect  of  property,  which 
becomes  her  separate  property  by  virtue  of  this  Act  (g), 
in  the  same  manner  as  if  she  were  a  fetnc  sole;  and 
that  a  separate  persona  must  be  attributed  to  a  wife  in 
respect  of  such  separate  property.  It  appears  then  that 
the  right  of  ownership  enjoyed  by  a  married  woman  in 
respect  of  her  separate  property  is  similar  to  the  right 
of  ownership  enjoyed  by  a  feme  sole.  But  it  does  not 
follow  that  the  devolution  of  a  married  woman's  rights 
of  ownership  in  respect  of  her  separate  property,  upon 
her  intestacy,  is  the  same  as  the  devolution  of  an  un- 
married woman's  rights  of  ownership.  On  the  con- 
trary, the  effect  of  the  Act  seems  to  be  to  invest  a 
married  woman,  as  such,  with  a  distinct  persona  in 
respect  of  her  separate  property  (r).  And  it  is  thought 
that,  in  investigating  the  question  of  the  devolution  of 
a  married  woman's  separate  property  upon  her  intestacy, 
we  should  have  regard  to  her  character  of  wife,  as  well 
as  to  her  character  of  owner.  In*  accordance  with  this 
view  it  is  suggested  that,  upon  the  death  of  a  married 
woman,  her  husband  is  entitled,  as  husband  («),  to  all 
her  separate  personal  property,  of  which  she  did  not 
dispose  by  will  or  otherwise  in  her  lifetime.  We  have 
seen  (t)  that,  under  the  previous  law,  upon  the  wife's 
death,  the  husband  had  the  right  to  take  out  administra- 
tion to  her  estate  and  to  retain  for  his  own  benefit  any 
interest  in  any  personal  estate,  of  whatever  nature,  to 
which  his  wife  had  been  entitled  and  of  which  she  had 
not  disposed.  There  does  not  appear  to  be  anything  in 
this  Act  to  take  away  the  husband's  right  to  be  his 
wife's  administrator.  It  is  thought  therefore  that  the 
husband  may  still  exercise  his  right  to  take  out  admi- 
nistration to  his  wife's  estate.     If  he  do  so,  her  legal 

(q)  See  sects.  2,  5,  ante^  pp.  418,  notes  [q)  to  p.  376,  (»),  (j)  *<>  P* 

421.  462.  {p)  to  p.  453,  {q)  to  p.  464, 

(r)  See  ante,  pp.  38d— 392.  ante, 

(«)  Sec  the  authorities  cited  in  (0  Ante,  pp.  376,  462 — 464. 
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rights  of  ownership  in  req>ect  of  her  separate  personal 
estate  will  rest  in  him  as  her  administrator.    And,  if 
the  husband  ahoold  thus  invest  himself  with  the  owner- 
ship of  his  wife's  separate  personal  estate,  he  will  be 
nnder  no  obligation  to  distribute  any  surplus,  whidi  may 
remain  after  satisfaction  of  her  liabilities^  amongst  any 
other  persons.    For  it  was  expressly  provided  (fi)  with 
regard  to  the  Statute  22  &  23  Car.  11.  c.  10  for  the  dis- 
tribution of  the  estates  of  intestates,  that  neither  the  said 
Act  nor  anything  therein  contained,  should  be  con- 
strued to  extend  to  the  estates  of  feme  coverts  that 
should  die  intestate,  but  that  their  husbands  might 
demand  and  have  administration  of  their  rights,  aredits, 
and  other  personal  estates,  and  recover  and  enjoy  the 
same  as  they  might  have  done  before  the  making  of  the 
said  Act.    And  it  is  only  by  virtue  of  the  Statutes  of 
Distribution  (x)  that  any  administrator  can  be  compelled 
to  distribute  the  surplus  of  an  intestate's  estate  (f/).    It 
is  also  suggested  that,  by  analogy  to  the  previous  law, 
if  the  husband  should  die,  without  having  taken  out 
administration  to  his  wife's  estate,  the  beneficial  interest 
in  any  personal  estate,  to  which  his  wife  was  entitled  as 
her  separate  property  and  of  which  she  did  not  dispose 
by  will,  will  form  part  of  the  husband's  estate  (z). 

It  is  a  question,  whether  a  husband  can  take  any  of 
his  wife's  separate  personal  estate  of  the  nature  of  chores 
in  possemon^  without  taking  out  administration.  He 
would  appear  to  be  entitled  to  succeed  thereto  as  husband.  * 
At  the  same  time,  it  seems  that  husband  and  wife  are 
not  one  person  in  law  with  regard  to  the  wife's  separate 
property :  but  that  the  wife  is  invested  with  a  separate 
persona  in  respect  of  such  property  (a).     It  may  be 


(m)  By  Stat.  29  Gar.  II.  c.  3, 
B.  25. 

(x)  Stats.  22  &  23  Gar.  II.  c.  10 ; 
1  Jao.  II.  0.  17. 

(y)  Fotherby*8  ease^  Gro.  Gar.  62 ; 
Levanne*s  case,  ib.  201 ;  Carter  v. 
Crawieyy  Sir  T.  Raym.  496,  499, 


600;  2  Black.  Gomm.  616;  2 
Wms.  Exors.  Pt.  III.  Bk.  IV. 
Gh.  I.,  1483,  1488,  7th  ed. 

{z)  See  ante,  p.  452. 

(a)  See  ante,  pp.  382,  383,  389 
—392. 
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oontended  therefore  that  a  husband  formerly  aoquired 
choaea  in  possession^  settled  to  his  wife's  separate  use, 
without  taking  out  administration,  because  he  took  them 
by  virtue  of  the  legal  unity  of  person  between  himself 
and  his  wife  {h) :  but  that,  as  there  is  no  such  unity  of 
person  with  regard  to  the  wife's  separate  property  under 
this  Act,  the  husband  must  constitute  himself  her 
legal  personal  representative  before  he  can  acquire  her 
rights  in  respect  of  any  such  property,  although  of  the 
nature  of  choses  in  possession. 

Prom  the  terms  of  the  above  section,  it  might  possibly  Real  estate, 
be  contended  that  the  rights  of  a  married  woman  in 
respect  of  her  separate  real  estate  devolve,  after  her 
death,  upon  her  legal  personal  representative.  But  it  is 
thought  that  this  is  not  the  case.  It  is  considered  that, 
so  far  as  regards  descent  to  the  general  or  customary 
heir,  the  devolution  upon  intestacy  of  a  m6u*ried 
woman's  inheritable  interest  in  any  real  estate,  to  which 
she  was  entitled  as  her  separate  property,  is  regulated 
by  the  same  rules  as  the  devolution  of  her  inheritable 
interest  in  real  estate  under  the  previous  law  (c).  But  Curtesy, 
it  is  a  question,  whether  the  husband  can  be  tenant 
by  the  curtesy  of  real  estate,  to  which  his  wife  was 
entitled  as  her  separate  property  by  virtue  of  this  Act. 
Under  the  previous  law,  it  was  decided  that  the  husband 
might  be  tenant  by  the  curtesy  of  his  wife's  equitable 
real  estate  of  inheritance,  notwithstanding  that  a  trust 
should  have  been  imposed  for  her  separate  use  in  fee  {d). 
It  is  not  unlikely  that,  by  analogy  to  the  previous  law, 
the  Courts  may  extend  the  husband's  right  to  be  tenant 
by  the  curtesy  to  real  estate  of  inheritance,  of  which  his 
wife  was  seised,  or  to  which  she  was  entitled,  as  her 
separate  property,  by  virtue  oiE  this  Act.  But  it  must 
be  remembered  that  the  reasons,  which  have  been  given 

(b)  See  anUf  pp.  374,  375,  453.      woman  as  trustee,  see  pp.  170 — 
(e)  See   ante,   p.   452.     As  to       176,  386—388,  ante. 
real  estate  vested  in  a  married  {d)  9qq  mt9^  pp.  452,  453. 


460 


Stat.  45  &  40  Vict.  c.  75. 


Opinion  of 
Meesrs. 
Wolsten- 
holme  & 
Turner. 


for  the  existence  of  the  husband's  right  to  be  tenant 
by  the  curtesy  of  his  wife's  legal  or  equitable  real 
estate  of  inheritance  under  the  previous  law  (f),  are  not 
directly  applicable  in  the  case  of  real  estate,  which  is 
the  wife's  separate  property.  For  under  this  Act  the 
wife  may  be  separately  entitled  to  the  legal  os  well  as 
the  equitable  interest  in  any  real  estate,  as  her  separate 
property  (/).  This  was  not  the  case  before  this  Act 
took  effect  {g). 

Some  remarks  will  be  found  in  Appendix  (B)  with 
regard  to  the  opinion  advanced  by  Messrs.  Wolsten- 
holme  &  Turner  (h)  upon  the  question  of  the  devolution 
of  a  married  woman's  separate  personal  property  upon 
her  intestacy. 


Interpreta-  24.  The  word  *' contract"  in  this  Act(t)  shall  include  the 

tion  of  termfl.  acceptance  of  any  trust,  or  of  the  office  of  executrix  or  adminis- 
tratrix, and  the  proyisions  of  this  Act  as  to  liabilities  of  married 
women  (t)  shall  extend  to  all  liabilities  by  reason  of  any  breach 
of  trust  or  devastavit  committed  by  any  married  woman  being 
a  trustee  or  executrix  or  administratrix  either  before  or  after 
her  marriage,  and  her  husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  **  property"  in  this  Act  includes  a 
thing  in  action. 


The  preyiouB 
law. 


Before  this  Act  came  into  operation,  the  liability  of  a 
husband  for  a  breach  of  trust  or  devastavit  committed  by 
his  wife  before  marriage  was  similar  to  his  liability  at 
common  law  for  torts  {k)  committed  and  contracts  (/) 
made  by  his  wife  before  marriage.  That  is  to  say,  he 
might  be  made  liable  for  such  a  breach  of  trust  or 
devastavit  during  the  continuance  of  the  coverture.  For 
he  might  be  sued  at  law  in  respect  of  such  a  devastavit 
jointly  with  his  wife ;  and  judgment  might  be  given 


(«)  See  Wms.  R.  P.,  Appendix 
(E) ;  Wms.  on  Settlements,  98— 
i08  ;  Appleton  y.  Rowley ^  L.  K., 
8  Eq.  1 39 ;  Cooper  y.  Macdonald, 
7  Ch.  D.  288. 

(/)  See  ante,  pp.  382,  383. 

(J)  See  ante,  pp.  373—382. 


)rded. 


Gonyeyanoiog  Acts,  p.  8, 


(t)  See  sect.  1,  sub-seots.  2,  3, 
4 ;  sects,  13, 14, 15,  ante,  pp.  392, 
414,  415,  432,  442,  444. 

(k)  See  oMte,  pp.  399 — 403. 

(0  See  ante,  pp.  432—444. 
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upon  which  he  was  personally  liable  {m).  And  it 
appears  that,  during  the  coverture,  he  might  be  sued  in 
equity  in  respect  of  such  a  breach  of  trust  or  devastavit^ 
either  alone  («)  or  jointly  with  his  wife  (o).  But  after 
the  determination  of  the  coverture,  he  could  not  be  made 
liable  for  such  a  breach  of  trust  or  devastavit^  either  at 
law  or  in  equity :  except  as  his  wife's  administrator  (p). 
At  law,  the  liability  of  a  husband  for  a  devastavit  com- 
mitted by  his  wife  during  coverture  was  the  same  as  his 
liability  in  respect  of  any  other  tort  committed  by 
her  [q).  That  is  to  say,  he  might  be  made  liable  during 
the  period  of  the  marriage  :  but  not  after  the  coverture 
had  come  to  an  end  (r).  But  in  equity,  a  greater  liability 
was  imposed  on  the  husband  in  respect  of  a  breach  of 
trust  or  devastavit  committed  by  his  wife  during  cover- 
ture. By  virtue  of  the  legal  rights  of  a  husband  («), 
he  had  the  legal  control  of  any  property,  to  which  his 
wife  was  entitled  as  trustee,  executrix  or  administratrix : 
but  in  equity  he  was  bound  by  the  trust.  In  Courts  of 
Equity  then  he  was  regarded,  not  only  as  the  husband  of 
a  female  trustee,  but  also  as  the  legal  owner  of  property, 
which  was  subject  to  a  trust ;  and  he  was  chargeable 
accordingly,  like  any  other  trustee.  Thus  he  was  per- 
sonally liable  to  account  for  any  assets  or  trust  property, 
which  had  come  into  the  hands  of  his  vale  or  himself 
during  the  coverture  {t).  It  was  moreover  considered  in 
equity  that,  in  respect  of  a  breach  of  trust  or  devastavit ^ 
the  acts  of  the  wife  were  the  acts  of  the  husband  («). 


(m)  Kingi  v.  Hilton,  Cro.  Car. 
603 ;  see  ante,  p.  433. 

in)  Bachelor  y,Bean,  2  Vem.  60. 

(o)  Saundersoti  v.  Crouch,  2  Vem. 
118  :  Falmer  y.  Wakefield,  3  Bear. 
227. 

{p)  Eedesdale,  Ir.  C,  Adair  y. 
Shaw,  1  Sch.  &  Lef.  263;  see 
ante,  p.  464. 

{q)  See  ante,  pp.  399 — 403. 

(r)  Jones,  J.,  Motmson  y.  Bourn, 


Cro.  Car.  618,  619  ;  Baron  y. 
Berkley,  1  Lut.  670  ;  1  Wmfl. 
Saond.  219  (d). 

U)  Ante,  p.  376. 

(t)  Adair  y.  Shaw,  1  Sch.  & 
Lef.  243,  262,  272  ;  Smith  y. 
Smith,  21  Beay.  386;  see  also 
Clough  y.  B<md,  3  My.  &  Cr.  490; 
2  Wms.  Exors.  Pt.  IV.  Bk.  II. 
Ch.  II.  }  II.,  1838,  7th  ed. 

(m)  See  Paget  y.  Read,  1  Vem. 
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Stat.  45  &  46  Vict.  o.  76. 


Effect  of 
sect.  24. 


It  followed  that,  if  a  married  woman  committed  a  breach 
of  trust  or  devastatit  during  coverture,  proceedings 
might  be  taken,  under  the  equitable  jurisdiction  of  the 
Court,  to  obtain  satisfaction  for  any  loss,  sustained  by 
the  trust  estate  in  consequence,  against  her  husband 
alone,  either  during  the  continuance  {x)  or  after  the  de- 
termination of  the  coverture  (y).  And  such  proceedings 
might  be  token  against  the  husband's  legal  personal 
representative,  whether  the  husband  died  in  his  wife's 
lifetime,  or  whether  he  survived  her  (a). 


The  effect  of  the  above  section  appears  to  be  that  a 
husband  can  no  longer  be  made  liable  for  a  breach  of 
trust  or  devastavit  committed  by  his  wife  during  cover- 
ture, imless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  And  it  is  thought  that  a  husband  is 
still  liable  to  account  for  any  trust  property  or  assets, 
which  may  actually  come  into  his  own  possession  or 
under  his  legal  control,  subject  to  the  trust  (a). 
Bieaoh  of  It  will  be  observed  that  a  question  arises,  whether  the 

mittedbefore  a^ov©  section  limits  the  liability  of  a  husband  for  a 
marriage.  breach  of  trust  or  devastavit  committed  by  his  wife 
before  marriage,  any  further  or  otherwise  than  such 
liability  is  limited  by  the  provisions  of  sects.  14, 15  (6). 
It  is  thought  that  the  Courts  wiU  endeavour  to  hold 
that  a  husband  is  liable  and  may  be  sued  for  a  breach 


143;  ShadweU,  V.-C.  of  E., 
King  ham  v.  Zee,  16  Sim.  401 ; 
Bomilly,  M.  R.,  Smith  y.  Smith, 
21  Beay.  385,  387  ;  Jessel,  M.  R., 
Wainford  v.  Heyly  L.  R.,  20  Eq. 
321,  324,  325.  In  the  last  caae 
Jessel,  M.  R.,  doubtless  correctly 
stated  the  doctrine  of  equity  as 
to  the  Uability  of  a  husband  for 
his  wife*s  breach  of  trusty  but 
^e  theory,  which  he  then  pro- 
pounded, as  to  the  liability  of  a 
husbfttid  at  common  law  for  torts 
committed  by  his  wife,  is  not 
supported  by  the  common  law 


authorities.  See  tmUy  pp.  399 — 
402. 

(x)  Paget  v.  Eeady  1  Vem.  143 ; 
see  also  Wainford  y,  Heyl,  L.  R., 
20  Eq.  321. 

(y)  Charlton  v.  Coomhes,  4  Giff. 
382. 

(2)  Adair  t.  Shaic,  1  Sch.  & 
Lef.  243;  Smith  y.  Smith,  21 
Beay.  386. 

(a)  See  Adair  y.  Shaw,  I  Sch. 
&  Ijef .  243 ;  Clottgh  y.  Bond,  3 
My.  &  Cr.  490. 

(b)  Ante,  pp.  442,  4-14. 
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of  trust  or  devastavit  committed  by  his  wife  before  mar-, 
riage  to  the  extent  and  in  the  manner  defined  in  sects. 
14,  15  {c)y  although  he  has  not  acted  or  intermeddled  in 
the  trust  or  administration. 

The  liability  of  the  wife  for  a  breach  of  trust  or  Liability  of 
devastavit  committed  by  her  during  coverture  has  been  ^^^' 
already  considered  (e/).     Her  liability  for  a  breach  of 
trust  or  demstaat  committed  by  her  before  marriage  is 
now  regulated  by  sect.  13  of  this  Act  {e). 

25.  The  date  of  tho  commencement  of  this  Act  shall  be  the  Commence- 
first  of  January  ono  thousand  eight  hundred  and  eighty-three,     ment  of  Act. 

26.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

27.  This  Act  may  be  cited  as  the  Married  Women's  Property 

Act,  1882.  Short  titie. 

{e)  Ante,  pp.  442,  444.  420,  454. 

(d)  See  anU,  pp.  402,  403,  408,  {e)  Ante^  p.  422. 
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Bules  under  the  Settled  Land  Act,  1882  {a). 

1.  The  expression  "the  Act"  used  in  these  rules  means  the 
Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have  the 
same  meanings  as  m  the  Act  (6). 

The  expression  ''  the  tenant  for  life"  includes  the  tenant  for 
life  as  denned  by  the  Act,  and  any  person  haying  the  powers  of 
a  tenant  for  life  under  the  Act  (c). 

2.  All  applications  to  the  court  imder  the  Act  may  be  made 
by  summons  in  chambers ;  and  if  in  any  case  a  petition  shall  be 
presented  without  the  direction  of  the  judge,  no  further  costs 
shall  be  allowed  than  would  be  allowed  upon  a  summons. 

3.  The  forms  in  the  appendix  to  these  rules  are  to  be  followed 
as  far  as  possible,  with  such  modification  as  the  circumstances 
require.  All  summonses,  petitions,  affidavits,  and  other  pro- 
ceedings under  the  Act  are  to  be  entitled  according  to  Form  I. 
in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the 
court  shall,  in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  b}*^  the  tenant  for  life  under 

sections  15(d)  and  34  (e),  the  trustees. 
In  the  case  of  applications  under  section  38(/),  the  trustees 

(if  any),  and  the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section  44  {g),  the  tenant  for 

life,  or  the  trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served.    Except 
as  hereinbefore  provided  where  an  application  under  the  Act  is 
made  by  any  person  other  than  the  tenant  for  life,  the  tenant 
for  life  alone  shall  be  served  in  the  first  instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applications 
by  a  tenant  for  life  shall  not  in  the  first  instance  be  served  on 
any  person. 

6.  The  judge  may  require  notice  of  any  application  under  the 
Act  to  be  served  upon  such  persons  as  he  tninks  fit,  and  may 
give  all  necessarv  directions  as  to  the  persons  (if  any)  to  be 
served,  and  such  directions  may  be  added  to  or  varied  from  time 
to  time  as  the  case  may  require.  Where  a  petition  is  presented,  the 

ia)  P.  347.  {e)   P.  336. 

b)  See  pp.  291—294.  (/)  P.  340. 

e)  See  pp.  291,  361—365.  (})  P.  344. 
4)  P.  317. 

W.C.  H  H 
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petitioner  may,  after  the  petition  lias  been  filed,  apply  by  sum- 
mons in  chambers  (Appendix,  Form  XXIII.)  for  directionB 
with  regard  to  the  persons  on  whom  the  petition  ought  to  be 
served.  If  any  person  not  already  served  is  directed  to  be 
served  with  notice  of  an  application,  the  application  shall  stand 
over  generally,  or  until  sudi  time  as  t^e  ludge  directs.    The 

i'udge  may  in  any  particular  case,  upon  such  terms  (if  any)  as 
le  thinks  fit,  dispense  with  service  upon  any  person^  upon 
whom,  under  these  rules,  or  under  any  direction  of  the  judge, 
any  application  is  to  be  served. 

7.  It  shall  be  sufficient  upon  any  application  under  the  Act 
to  verify  by  affidavit  the  title  of  the  tenant  for  life  and  trustees 
or  other  persons  interested  in  the  application  unless  the  jud^ 
in  anv  particular  case  requires  further  evidence.  Such  affidavit 
may  be  in  the  form  or  to  the  effect  of  Form  No.  Vlil.  in  the 
Appendix. 

8.  Any  sale  authorized  or  directed  by  the  court  under  the 
Act,  shall  be  carried  into  effect  out  of  court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  manner  as  the 
judge  may  direct. 

9.  Where  the  court  authorizes  generally  the  tenant  for  life  to 


make  from  time  to  time  leases  or  grants  for  btiilding  or  mining 
purposes  under  section  10  of  the  Act  {h\  the  order  shall  not 
direct  any  particular  lease  or  grant  to  he  settled  or  approved 


by  the  judge  unless  the  judge  shall  consider  that  there  is  some 
special  reason  why  such  lease  or  grant  should  be  settled  or 
approved  by  him.  Where  the  coud;  authorizes  any  such  lease 
or  grant  in  any  particular  case,  or  where  the  court  authorizes  a 
lease  under  section  15  of  the  Act(t),  the  order  may  either 
approve  a  lease  or  grant  already  prepared  or  may  direct  that  the 
lease  or  grant  shall  contain  conmtions  specified  in  the  order  or 
such  conditions  as  may  be  approved  by  the  jud^  at  chambers 
without  directing  the  lease  or  grant  to  be  settied  oy  the  jud^. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
court  any  capital  money  arismg  under  the  Act  may  apply  by 
summons  at  chambers  for  leave  to  pay  the  money  into  court. 
(Appendix,  Forms  IX.,  X.,  XL) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting 
forth — 

1.  The  name  and  address  of  the  person  desiring  to  make  the 

payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any  pro- 

ceeding relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  court  and  the  account 

to  the  credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  life  under  the 

settlement  by  whose  direction  the  money  is  to  be  paid  into 
court. 

5.  The  short  particulars  of  the  transaction  in  respect  of  which 

the  money  is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into 
court  may  contain  directions  for  investment  of  the  money  on 

(A)  P.  306.  (f)  P.  317. 
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any  securities  authorized  by  section  21,  sub-section  1  of  the 
Act  {k)y  and  for  payment  of  the  dividends  to  the  tenant  for  life, 
either  forthwith  or  upon  production  of  the  consent  in  writing  of 
the  applicant ;  the  signature  to  such  consent  to  be  yerified  by 
the  affidavit  of  a  solicitor.  But  if  the  transaction  in  respect  of 
which  the  money  arises  is  not  completed  at  the  date  of  payment 
into  court,  the  money  shall  not,  without  the  consent  of  the 
applicant,  be  ordered  to  be  invested  in  any  securities  other  than 
those  upon  which  cash  under  the  control  of  the  court  may  be 
investea. 

13.  Money  paid  into  court  under  the  Act  shall  be  paid  to  an 
account,  to  be  entitled  in  the  matter  of  the  settlement,  with  a 
short  description  of  the  mode  in  which  the  money  arises  if  it  is 
necessary  or  desirable  to  identify  it,  and  in  the  matter  of  the 
Act.    (Appendix,  Forms  IX.,  X.,  and  XI.) 

14.  Any  person  paying  into  court  any  capital  money  arising 
under  the  Act  shall  be  entitled  first  to  deduct  the  costs  of  pa3ring 
the  money  into  court. 

15.  In  all  cases  not  provided  for  by  the  Act  (I)  or  these  rules, 
the  existing  practice  of  the  court  as  to  costs  and  otherwise,  so 
far  as  the  same  may  be  applicable,  shall  apply  to  proceedings 
under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  court  in  respect 
to  proceedings  under  the  Act  shaU  be  those  provided  by  the  Bulea 
of  the  Supreme  Court  as  to  costs  for  the  tune  being  m  force,  so 
far  as  they  are  applicable  to  such  proceedings. 

17.  The  fees  to  oe  taken  by  the  officers  of  the  court  in  respect 
to  proceedings  under  the  Act  shall  be  those  provided  by  the 
Bules  of  the  Supreme  Court  as  to  court  fees  for  the  time  being 
in  force,  so  far  as  they  are  applicable  to  such  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the 
3l8t  December,  1882. 

19.  These  rules  may  be  cited  as  the  Settled  Land  Act  Bules, 
1882 

(Signed)       SELBOBNB,  0. 

COLEBIDGB,  L.O.J. 
G.  JESSEL,  M:.B. 
NATH.  LINDLEY,  L.  J. 
H.  MANISTY,  J. 
E.  FBY,  J. 

(it)  P.  326.  (0  See  sect.  46,  sab-aect.  6, 

ante,  p.  347. 
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APPENDIX. 


FORM  I. 
Title  of  Peogeedikos. 

In  the  High  Court  of  Justice, 

Chancery  Diyision, 

Yioe-Chancellor  Bacon, 

or 
Mr.  Justice  Chitty, 
[or  other  judge  before  whom  the  application  is  to  he  heard."] 

Ik  the  matter  of  the  estate  [pr^  of  the  timber  upon  the 

estate],  situate  at         'in  the  county  of         ,  [or,  of  the 

chattels],  settled  by  a  settlement  made  by  an  indenture  dated 

the  day  of  ,  and  made  between  [or,  by  the 

Will  of  dated  or^  a$  the  com  may  6e]. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FOEM  n. 

Formal  fart  of  Summons. 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Boyal 
Courts  of  Justice  on  day,  the  day  of  18    ,  at 

o'clock  in  the  forenoon,  on  the  hearing  of  an  appli- 
cation— 

(a.)  On  the  part  oiA.B.y  the  tenant  for  life  [or,  tenant  in  tail, 
or  (U  the  case  may  be,  describing  tJie  nature  of  tJie  applicants  estate] 
under  the  above-mentioned  settlement. 

Or,  (6.)  On  the  part  of  A.B,,  the  tenant  for  life  {or  as  the  case 
may  be\  under  the  aboye-mentioned  settlement  an  in&nt,  by 
X,Y,,  nis  testamentary  guardian  [or,  guardian  appointed  by 
order  dated  the  ,  or,  next  friend]. 

Or,  (c.)  On  the  part  of  CD,  and  E,F,,  the  trustees  of  the 
aboye-mentioned  settlement  for  the  purposes  of  the  aboye-men- 
tioned  Act. 

Or,  id.)  On  the  part  of  G,E,,  the  tenant  for  life  in  remainder 
[or,  tenant  in  tail  m  remainder,  or  as  the  case  may  be,  describing 
the  applicants  interesit]  under  the  aboye-mentioned  settlement 
subject  to  the  life  interest  of  A*B,  [or  as  the  case  may  be]. 

Or,  (e.)  On  the  part  of  LJ,,  the  purchaser  of  the  luids  [or,  the 
timber  iipon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled 
by  the  aboye-mentioned  settlement. 

Or,  (/.)  On  the  part  of  I,  J.,  the  lessee  under  a  mining  lease 
dated  the  18    ,  granted  imder  the  powers  of  tiiie  above- 

mentioned  Act  of  the  mines  and  minerals  under  the  lands 
settled  by  the  aboye-mentioned  settlement. 
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Or,  (jf.)  On  the  part  of  /.(/.,  the  mortgagee  under  a  mortgage 
intended  to  be  created  under  section  18  of  the  aboye-mentioned 
Act  of  the  lands  settled  by  the  aboye-mentioned  settlement. 

Or,  {h,)  On  the  part  of  f  .X.,  interested  under  the  contract 
hereinafter-mentioned. 

Dated  the  day  of  18    . 

This  summons  was  taken  out  by  of  ,  solicitor  for 

the  applicant. 

To 

{Add  the  names  of  the  persons  {if  any)  on  whom  the  summons  is 
to  Deserved.) 


FORM  in. 

BUMMOKS  TTITDEB  SECTIOK  10  (m)  FOB  GENERAL  LeASIKO 

Powers. 
Title  and  formal  parts  as  in  Forms  I.  and  11.  a  or  b, 

1.  That  the  applicant  [or  in  the  case  of  an  in/ant  that  the  said 
X.T,  during  the  mfancy  of  the  said  A.B,"],  and  each  of  his  suc- 
cessors in  title  [or  in  the  case  of  an  in/ant,  each  of  the  successors 
in  title  of  the  said  A.B,'^,  being  a  tenant  for  life  or  haying  the 
powers  of  a  tenant  for  life  under  the  aboye-mentioned  Act,  may 
pursuant  to  section  10  of  the  said  Act  be  authorized  from  time 
to  time  to  make  building  [or  mining]  leases  of  the  lands  com- 
prised in  the  said  settlement  for  the  term  of  years  [or  in 
perpetuityl  on  the  conditions  specified  in  the  said  Act  [or  on 
other  conditions  than  those  specified  in  sections  7  to  9  of  the 
said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be 
taxed  as  between  solicitor  and  client,  and  that  the  same  when 
taxed  may  be  paid  out  of  the  property  subject  to  the  said  settle- 
ment, and  that  for  that  purpose  all  necessary  directions  may  be 
giyen. 

Note, — ^The  proposed  conditions  ought  not,  except  in  simple 
cases  to  be  set  forth  in  the  summons. 


FOEM  IV. 

SXTIOCONS  ITKBER  SECTIONS  10  (n)  OR  15  (o)  FOR  AXTTHORITT  TO 

GRANT  A  Particular  Lease  wbere  the  Tenant  for 
Life  has  entered  into  a  Contract. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  a  or  h, 

1.  That  the  conditional  contract,  dated  the  18    ,  and 

made  between  the  applicant  [or  the  said  XF.]  of  the  one  part 
and  of  the  ottier  part,  for  a  [building  or  mining]  lease  to 

{m)  P.  806.  {n)  P.  306.  (o)  P.  817. 
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the  said  of  the  hereditaments  therein  mentioned  lor  the 

teanoai,  and  npon  the  conditions  therein  stated,  may,  pursuant  to 
section  10  [or  16]  of  the  aboye-mentioned  Act  be  approved,  and 
that  the  said  A.B.  [or  XF.]  may  be  authorized  to  execute  a 
lease  in  pursuance  of  the  said  contract. 

2.  {Add  applioation /or  cosU  as  in  Form  II L  2.) 


FORM  V. 
Summons  under  Sections  10  (n)  or  15  (o)  for  Authorttt  to 

GRANT  A  FARTIOXTLAR  LEASE  WHEN  NO  CONTRACT  HAS  BEEN 
ENTERED  INTO. 

Title  as  in  Form  L 
Formal  parts  as  in  Form  11.  a  or  h. 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted 
to  ^  of  the  lands  [or  of  the  mansion  house,  &c.]  seUled  by 
the  said  settlement  may,  pursuant  to  section  10  [or  16]  of  the 
above-mentioned  Act  uq  approved,  and  that  the  applicant  [or 
the  said  X.  F.]  may  be  authorized  to  execute  the  same. 

2.  {Add  ajpplication  for  costs  a$  in  Form  IIL  2.) 


FOBM  VI. 

Summons  xtnder  Sections  16  (o),  36  {p\  or  37  {q)  toibl  a  Sale 
out  of  goxtrt  of  the  principal  mansion  house,  and 
Demesnes,  or  of  Timber  or  Ohattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  a  or  h, 

1.  That  the  applicant  [or  in  the  case  of  an  injant  the  said 
X  F.J  may  be  authorized  to  sell  the  principal  mansion  house  [or 
the  timber  ripe  and  fit  for  cutting]  on  the  land  [or  the  furoiture 
and  chattels]  settied  by  the  above-mentioned  settiement  in  such 
manner  and  subject  to  such  particulars,  conditions,  and  pro- 
visions as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between 
solicitor  and  client,  and  that  C.D,  and  E,P,,  the  trustees  of  the 
said  settlement,  may  be  at  liberty  to  pay  the  costs  when  taxed 
out  of  the  proceeds  of  the  said  sale  [or,  in  the  case  of  timber^ 
out  of  the  tnree-fourths  of  the  proceeds  of  the  said  sale  to  be 
set  aside  as  capital  money  arising  under  the  said  Act],  or,  if 
this  Form  is  not  applieable  as  in  Form  IIL  2. 

(w)  P.  806.  (p)  P.  837. 

(o)  P.  817.  {q)  P.  839. 
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FOBM  vn. 

Summons  ttnbkb  Sections  15  (r),  35(0),  ob  37(<),  for  Sale 
BT  THE  Court  of  the  frinoipal  Mansion  mouse,  and 
Demesnes,  or  of  Timber  or  Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  h. 

1.  That  the  principal  mansion  house  [or  the  timber  rijra  and 
fit  for  cuttingj  on  uie  land  \or  the  furniture  and  chattels], 
settled  by  the  above-mentioned  settlement,  may  be  sold  imder 
the  direction  of  the  court. 

2.  {Applicaiian  for  costs  as  in  Form  III,  2.) 


FOEM  vni. 

Affidavit  VERiFYiNa  Title. 
Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows : 

1.  By  the  above-mentioned  settlement  the  above-mentioned 
lands  [or  certain  chattels,  $horUy  describing  them]  stand  limited 
to  uses  [or  upon  trusts]  under  which  ^.i?.  is  [or  I  am]  benefi- 
cially entitled  in  possession  as  tenant  for  life  [or  tenant  in  tail 
or  tenant  in  fee  simple,  with  an  executory  gift  over,  or  as  the  case 
may  he"]. 

2.  {If  it  is  thefact,)^    The  said  A,B,  is  an  infant  of  the  age  of 

years  or  thereaoouts. 

3.  CD.  of  and  E,F,  of  are  trustees  under  the 
said  settlement,  with  a  power  of  sale  of  the  said  lands  [or  with 
power  of  consent  to  or  approval  of  the  exercise  of  a  power  of 
sale  of  the  said  lands  contained  in  the  said  settlement,  or  are 
the  persons  by  the  said  settlement  declared  to  be  trustees 
thereof  for  purposes  of  the  above-mentioned  Act]. 


FOEM  IX. 

Summons  under  Section  22  {u)  bt  Purchaser  for  Payment 
into  Court  of  Purchase -Money  of  Settled  Land, 
Timber,  or  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  e. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to 
the  credit  of  ''  In  the  matter  of  the  settlement,  dated  the 
<«  and  made  between  [or  will,  &c.]  proceeds  of  sale  of  the 

(r)  P.  317.  it)  P.  839. 

(»)  P.  337.  \u)  P.  327. 
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''  A.  estate  {or  as  the  case  may  he),  and  in  the  matter  of  the 
"  Settled  Land  Act,  1882,"  the  sum  of  £  on  account  of 

the  purchase-money  of  the  said  A.  estate  (or  a»  the  ccue  may  be) 
settled  by  the  said  settlement  [or  will,  &c.J. 

2.  That  such  directions  may  be  given  for  the  inyestment  of  the 
said  sums  when  paid  into  court,  and  the  accumulation  or  pay- 
ment of  the  dividends  of  the  securities  representing  the  same,  as 
the  court  may  think  proper. 


FOBMX. 

Summons  uin)£B  Sbotion  22  {x)  for  FATMSirr  nrro  Court  bt 
Lessee  under  ▲  MiNiNa  Lease  {see  Section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  /. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to 
the  credit  of  "  In  the  matter  of  the  settlement  dated  the 

"  and  made  between  [or  the  will,  &c.]  mineral  rents  under 

'*  lease  dated  the  and  in  the  matter  of  the  Settled  Land 

Act,  1882,"  the  sum  of  £  being  three-fourths  [or  one- 

fourth]  of  the  rents  payable  by  him  under  the  said  lease  for  the 
half-year  ending  the  less  £  the  costs  of  payment 

into  court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the 

day  of  and  the  day  of  in  every  year 

during  the  term  created  by  the  said  lease  to  pay  into  court  to 
the  credit  aforesaid,  so  much  of  the  i^nts  payable  by  him  under 
the  said  lease  as  is  by  section  1 1  of  the  allove-mentioned  Act 
directed  to  be  set  aside  as  capital  money  arising  under  the  said 
Act  after  deducting  therefrom  the  costs  of  payment  in,  the 
amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid 
into  court  to  the  credit  aforesaid  may  be  invested  in  the  purcnase 
of  [name  the  inveetmerW]  to  the  like  credit,  and  that  the  (uvidends 
on  the  said  when  purchased  may  be  paid  to  A.B,,  the 
tenant  for  life  under  the  above-mentioned  settlement  during  his 
life  or  until  further  order. 


FOEMXI. 

SXTMMONS  X7NDER  SECTION  22  {x)  FOR  PAYMENT  INTO  OOURT  BT 

MoRTOAOEE  {see  Section  18). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.  g. 

1.  That  the  appHcant  may  be  at  liberty  to  pay  into  court  to 
the  credit  of  "  Money  advanced  on  mortgage  of  lands  settled  by 

(x)  P.  827. 


RULES  OF  CX)URT.  473 

*'  the  settlement  dated  the  and  made  between  [or  the 

*'  will,  &c.]  and  in  the  matter  of  the  Settled  Land  Act,  1882/' 
the  sum  of  £  beine^  the  amount  agreed  to  be  advanced  by 

him  on  mortgage  of  the  lands  comprised  in  the  aboye-mentionea 
settlement  less  the  costs  of  payment  in. 

2.  {Add  directions  for  investment  as  in  Form  VIII.  2.) 


FOEM  xn. 

StTHMOKS  X7NDEB  SECTION  26  (1)  (y). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE.  a  or  h, 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the 
execution  of  improyements  on  the  lands  settled  by  the  aboye- 
mentioned  settlement  may  be  approved. 

2.  {Add  application  for  costs  as  in  Form  III,  2.) 


FOEM  xm. 

suhhons  under  section  26,  sub-section  (2)  (ii.)  (s),  for 
Appointment  of  an  Engineer  or  Surveyor. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  U.  a  or  h, 

1.  That  M,N,  of  Engineer  [or  surveyor]  may  be  ap- 
proved as  engineer  [or  surveyor]  for  the  purposes  of  section  26, 
sub-section  (2)  (ii.)  of  the  above-mentioned  Act. 

2.  {Add  applicaiion  for  costs  as  in  Form  IIL  2.) 


FOEM  XIV. 

Nomination  of  an  Engineer  or  Surveyor  by  the  Trustees. 

Title  as  in  Form  I. 

We  CD.  of  and  E.F.  of  the  trustees  of  the  above- 

mentioned  settlement  for  the  purposes  of  the  above-mentioned 
Act,  hereby  nominate     ^        of  Engineer  [or  Surveyor^, 

for  the  purposes  of  section  26,  sub-section  (2)  (ii.)  of  the  said 
Act. 

(Signed)        CD. 
E.F. 

(y)  P.  380.  (s)  P.  381. 
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FOBM  XV. 
Summons  uin>EB  Segtiok  26,  Sxtb-sboiion  (2)  (iii.)  (a). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  h. 

1.  That  CD,  and  E,F.  the  Trustees  of  the  aboye-mentioned 
settlement,  for  the  purposes  of  the  above-mentioned  Act  may 
be  directed  to  apply  the  sum  of  £  out  of  the  capital  money 
arising  under  tne  said  Act  in  their  hands  subject  to  the  said 
settlement  in  payment  for  [describe  the  work  or  operation  being 
[pfitrt  of]  an  improvement  executed  upon  the  lands  subiect  to 
the  said  settlement  pursuant  to  a  scheme  approved  by  the  said 
CD.  and  E.F.  under  the  said  Act. 

2.  {Add  application  for  coats  as  in  Form  HI,  2.) 


FOEMXVI. 

Summons  ttndeb  Sbotion  26,  Sub-sbotiok  3  (a). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  h, 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out 
of  the  in  court  to  the  credit  of  and  that  the  same 
when  raised  may  be  paid  to  upon  his  undertaking  to  apply 
the  same  in  payment  for  [describe  the  works  or  opfro^'an]  biemg 
part  of  an  improvement  executed  upon  the  lands  settled  by  tiie 
above-mentioned  settlement  pursuant  to  the  scheme  approved 
by  order  dated  the 

2.  {Add  application  for  coats  as  in  Form  IIL  2.) 


FOEMXVn. 

Summons  undeb  Seotion  31  (5). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IE.  a  or  b, 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry 
into  effect  or  vary  or  rescind  as  the  case  may  be"]  the  contract 
entered  into  between  the  applicant  of  the  one  part,  and  of 
the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said 
contract  as  the  jud^  may  think  fit. 

3.  {Add  application  for  coats  as  in  Form  IIL  2.) 

(a)  P.  381.  {b)  P.  383. 
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POEMXVnX 


Summons  ttndeb  Ssonox  34(e)  fob  Applioation  of  Money 

PAID  FOR  A  Lease  or  Beyersion. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IE.,  a,  &,  or  d, 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a 
lease  for  years  [or  life  or  a  reversion  or  other  interest  describing 
if]  settlea  by  the  above-mentioned  settlement,  may,  pursuant  to 
section  34  of  the  above-mentioned  Act,  be  directed  to  be  applied 
for  the  benefit  of  the  parties  interested  under  the  said  settle- 
ment in  such  manner  as  the  court  may  think  fit. 

2.  (Add  application  for  coats  cts  in  Form  II L  2.) 


FOEM  XIX. 

Summons  under  Seotion  38  [d)  for  the  Appointment  of 

NEW  Trustees. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE.,  a,  &,  c,  or  d. 

1.  That  G.H,  and  LJ*  may  be  appointed  trustees  under  the 
above-mentioned  settlement  for  the  purposes  of  the  above- 
mentioned  Act. 

2.  {Add  application  for  costs  as  in  Form  IIL  2.) 


FOBMXX. 

Summons  under  Section  44  («). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  11.,  a,  5,  or  c. 

1.  That  it  may  be  declared  that  {set  out  the  4^daration  re- 
quired), 

2.  {Add  application  for  costs  as  in  Form  IIL  2,  or  cm  the  cir- 
cumstances require,) 

{e)  P.  336.  (rf)  P.  340.  {e)  P.  344. 
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FOBM  XXI. 
Stjmmons  uia)EK  Section  56  (/)  fob  Advice  akd  Dibsction. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE.,  a  to  ft. 

For  the  opinion,  adyice,  and  direction  of  the  Judge  on  the 
following  questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

{or  if  the  fue$tian8  involve  complicaied  facU) 
for  the  opinion,  adyioe,  and  direction  of  the  Judge  on  the  facts 
and  questions  submitted  by  the  statement  left  in  my  chambers 
this  day. 

{Ada  application  for  coiU  a$  in  Form  HI,  2.) 


FOEM  xxn. 

Summons  ttndeb  Section  60  {g)  fob  Appointment  of  Febsons 
TO  Exebcise  Powebs  on  behalf  of  Infant. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  b. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by 
sections  6  to  13,  both  inclusiye,  and  sections  16  to  20,  both 
inclusiye,  of  the  above-mentioned  Act  {or  such  other  powers  aa  it 
is  desired  to  exercise)  may  be  exercised  by  the  said  on 
behalf  of  the  said           during  his  minority. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FOBM  xxin. 
Sttmmons  fob  DiBScnoNB  AS  TO  Sebvicb  of  a  PEnnoN. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE. 

That  directions  may  be  ^ven  as  to  the  persons  to  be  served 
with  the  petition  presented  m  the  above  matter  on  the  day 

of  18    . 

(/)  P.  867.  (y)  P.  864. 
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Rules  under  the  Act  for  the  Abolition  of  Fines 
and  BecoverieSy  and  Section  7  of  the  Con- 
veyancing Act,  1882  (A). 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4 
Will.  lY.  c.  74  (in  these  rules  referred  to  as  the  Fines  and  Be- 
coTeries  Act)  to  take  the  acknowledgments  of  deeds  by  married 
women  shall  take  any  such  acknowledgment  if  he  is  interested 
or  concerned  either  as  a  party  or  as  solicitor  or  clerk  to  the 
solicitor  for  one  of  the  parties  or  otherwise  in  the  transaction 
giving  occasion  for  the  acknowledgment. 

2.  Before  a  Commissioner  shall  receive  an  acknowledgment, 
he  shall  inquire  of  the  married  woman  separately  and  apart 
from  her  husband  and  from  the  solicitor  concerned  in  the 
transaction  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  bv  the  deed  without  having  any  provision 
made  for  her;  and  wnere  the  married  woman  answers  in  the 
affirmative  and  the  Commissioner  shall  have  no  reason  to  doubt 
the  truth  of  her  answer,  he  shall  proceed  to  receive  the  acknow- 
ledgment ;  but  if  it  shsdl  appear  to  him  that  it  is  intended  that 
provision  is  to  be  made  for  tne  married  woman,  then  the  Com- 
missioner shall  not  take  her  acknowledgment  until  he  is 
satisfied  that  such  provision  has  been  actually  made  by  some 
deed  or  writing  produced  to  him ;  or  if  such  provision  sliall  not 
have  been  actually  made  before,  then  the  Commissioner  shall 
require  the  terms  of  the  intended  provision  to  be  shortly  re- 
duced into  writing,  and  shall  verify  the  same  by  his  signature 
in  the  margin,  at  the  foot,  or  at  the  back  thereof. 

3.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot 
or  in  the  margin  of  a  deed  acknowledged  by  a  married  woman 
shall  be  in  the  following  form  in  lieu  of  the  form  set  forth  in 
section  84  of  the  Fines  and  Becoveriee  Act : 

«  This  deed  was  this  day  produced  before  me  and  acknow- 
ledged by  therein  nameii  to  be  her  act  and  deed  [or  their 
several  acts  and  deeds]  previous  to  which  acknowledgment  for 
acknowledgments!  the  said  was  [or  were]  examined  by 
me  separately  and  apart  from  her  husband  [or  weir  respective 
husbands]  touching  ner  [or  their]  knowledge  of  the  contents  of 
the  said  deed  and  her  [or  their!  consent  tnereto  and  [each  of 
them]  declared  the  same  to  be  freely  and  voluntarily  executed 
by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other 
than  a  judge,  the  following  declaration  shall  be  added  to  ihe 
memorandum  of  acknowledgment : 

"  And  I  declare  that  I  am  not  interested  or  concerned  either 
''  as  a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of 
"  the  parties  or  otherwise  in  the  transaction  giving  oocasion  for 
*'  the  said  acknowledgment." 

(A)  Ante,  p.  281. 
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5.  A  memorandum  of  acknowledgment  purporting  to  be 
signed  according  to  any  of  the  following  forme  enall  be  deemed 
to  be  a  memorandum  purporting  to  oe  signed  by  a  person 
authorized  to  take  the  acknowledgment : — 

(Signed)        A,B. 
A  Judge  of  the  High  Court  of  Justice  in  England, 
or  A  Judge  of  the  County  Court  of 
or  A  perpetual  Commissioner  for  taking  acknowledg- 
ments of  deeds  by  married  women. 

or  The  special  Commissioner  appointed  to  take  the 
aforesaid  acknowledgment. 
But  this  rule  is  not  to  derogate  from  the  effect  of  any  memo- 
randum purporting  to  be  signed  by  a  person  authorized  to  take 
the  acknowledgment,  though  not  signed  in  accordance  with  any 
of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make 
invalid  any  acknowledgment  which  would  have  been  invalid  if 
these  rules  had  not  been  enacted. 

7.  Every  Commission  appointing^  a  special  Commissioner  to 
take  an  acknowledgment  by  a  married  woman  shall  be  returned 
to  the  office  of  the  registrar  of  certificates  of  acknowledgments 
of  deeds  by  married  women,  and  shall  be  there  filed.  An  index 
shall  be  prepared  and  kept  in  the  said  office,  ^ving  the  names 
and  addresses  of  the  married  women  named  m  all  such  com- 
missions filed  in  the  said  office  after  the  Slst  December  1882. 
The  same  rules  shall  apply  to  searches  in  the  index  so  to  be  pre- 
pared as  to  searches  in  the  other  indexes  and  registers  kept  in 
the  Central  Office. 

8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters 
hereinafter  mentioned,  when  not  otherwise  regulated  by  l^e 
general  orders  in  force  for  the  time  being  imder  the  Solicitors 
Kemuneration  Act,  1881,  or  bv  special  agreement,  shall  be  as 
follows ;  anything  in  the  Bules  of  the  Supreme  Court  as  to 
costs,  dated  the  12th  August  1875,  to  the  contrary  notwith- 
standing : — 

ChargeB  under  the  ^ct  3  &  4  WiU.  IV,  e,  74  {the  Finee  and 

Recoveries  Ad), 

For  the  endorsements  on  deeds  required  by  the  Fines  £  t.  d* 
and  Becoveries  Act,  to  be  entered  on  the  Court  Bolls 
of  Manors  of  the  memorandum  of  production  and 
memorandum  of  entry  on  Court  Bolb,  to  be  signed 
by  the  Lord  Steward  or  Deputy  Steward,  each  in- 
dorsement of  memorandum  5a.,  together  -        -        -    0  10    0 

For  the  entries  on  the  Court  Bolls  of  deeds  and  the 
indorsements  thereon,  at  per  foHo  of  72  words  -        -    0    0    6 

For  takins  the  consent  of  each  protector  of  settle- 
ment of  lands  -        -        -        -        -        -        -        -0  13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of 
lands      --        -        -        -        -        -        -        -0  13    4 

For  entries  of  such  surrenders  or  the  memoran- 
dums thereof  in  the  Court  Bolls,  at  per  folio  of  72 
words      -        -        -         -        -        -        -        -        -006 
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9.  The  following  Rules  and  Orders  are  hereby  repealed,  ex* 
cent  as  to  certificates  not  lodged  before  the  Ist  January  1683,  of 
acknowledgments  by  married  women  of  deeds  executed  before 
the  Ist  January  1883,  and  the  affidavits  relating  thereto  : — 

The  General  Bules  of  the  Court  of  Common  fleas,  Hil.  Term, 
1834. 

The  General  Bules  of  the  Court  of  Common  Fleas,  Trin.  Term, 
1834. 

The  General  Order  of  the  Court  of  Common  Pleas,  dated  the 
24th  November  1862. 

The  General  Order  of  the  Court  of  Common  Fleas,  dated  the 
13th  January  1863. 

10.  These  Rules  shall  take  effect  from  and  after  the  3l8t 
December  1882. 


Bules  under  Section  2  of  the  Conveyancing 

Act,  1882  (0. 

1.  Every  requisition  for  an  official  search  shall  state  the  name 
and  address  of  the  person  requiring  the  search  to  be  made. 
Every  requisition  and  certificate  shall  be  filed  in  the  office  where 
the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made  pur- 
suant to  section  2  of  the  Conveyancing  Act,  1882  (£),  uisdl 
deliver  to  the  officer  a  declaration  accoraing  to  the  JBx>rms  I. 
and  II.  in  the  Appendix,  purporting  to  be  signed  b^  the  person 
requiring  the  search  to  De  made,  or  by  a  solicitor,  which 
declaration  may  be  accepted  by  the  officer  as  sufficient  evidence 
that  the  search  is  required  for  the  purposes  of  the  said  section. 
The  declaration  may  be  made  in  the  requisition,  or  in  a  separate 
document. 

3.  Bequisitions  for  searches  under  section  2  of  the  Convev- 
andng  Act,  1882  (t),  shall  be  in  the  Forms  III.  to  YI.  in  the 
Appendix,  and  the  certificates  of  the  results  of  such  searches 
shall  be  in  the  Forms  YII.  to  X.,  with  such  modifications  as 
the  circumstances  may  require. 

4.  Where  a  certificate  setting  forth  the  result  of  a  search  in 
any  name  has  been  issued,  and  it  is  desired  that  the  search  be 
continued  in  that  name,  to  a  date  not  more  than  one  calendar 
month  subsequent  to  the  date  of  the  certificate,  a  requisition  in 
writing  in  the  Form  XI.  in  the  Appendix  may  be  left  with  the 
proper  officer,  who  shall  cause  the  search  to  be  continued,  and 
uie  result  of  the  continued  search  shall  be  endorsed  on  the 
original  certificate  and  upon  any  office  copy  thereof  which  may 
have  been  issued,  if  nroduced  to  the  officer  for  that  purpose. 
The  endorsement  shall  be  in  the  Form  XII.  in  tiie  Appendix 
witii  such  modifications  as  circumstances  require. 

6.  Every  person  shall  upon  payment  of  the  prescribed  fee  be 
entitled  to  have  a  copy  of  the  whole  or  any  part  of  any  deed  or 
document  enrolled  in  the  Enrolment  Department  of  the  Central 
Office  {k). 

(t)  Ante,  p.  262.  {k)  See  sect.  2,  sub-sect.  11  of 

the  Act,  anUf  pp.  263,  273,  274. 
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Btile  under  fhe  Conyeyanoing  and  Law  of 

Property  Act,  1881  (/)• 

6.  An  alpliabetical  index  of  the  names  of  the  grantors  of  all 
powers  of  attorney  filed  under  section  48  of  the  Uonyeyancing 
and  Law  of  Property  Act,  1881  (Q,  shall  be  prepared  and  kept  by 
the  proper  officer,  and  any  person  may  searcn  the  index  upon 
payment  of  the  prescribed  fee.  No  person  shall  take  copies  of 
or  extracts  from  any  power  of  attorney  or  other  document  filed 
under  that  section  and  produced  for  his  inspection.  All  copies 
or  extracts  which  may  be  required  shall  be  made  by  the  office. 

» 

(Signed)        SELBOBNE,  C. 

COLERIDGE,  L.C.J. 
G.  JESSEL,  M.B. 
NATH.  LINDLEY,  L.J. 
H.  MANISTY,  J. 
EDW.  FEY,  J. 


APPENDIX. 


FOEMI. 

Deculeultiok  by  Sefabatb  Inbtbument  as  to  Pubposes 

OF  Seaboh. 

Supreme  Court  of  Judicature, 

Central  Office. 
To  the  Clerk  of  Enrolments 
or  The  Begistrar  of 

£)yal  Courts  of  Justice, 

London. 

In  the  matter  of  A,B.  and  CD. 

I  declare  that  the  search  {or  searches)  in  the  name  {or  names} 
of  required  to  be  made  by  the  requisition  for  search,  datea 

the  is  {or  are)  required  for  the  purposes  of  a  sale  (or  mort- 

gage, or  lease,  or  as  the  ccwe  may  if),  Dy  A,B.  to  CD, 

Sifl:natare, 

Aadress, 

Descripti( 
Dated 


;/}«  case  ma 
ktore,      ^ 
Bss,  and  > 
iption.   ) 


(0  Ants,  p.  222. 
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FOEM  n. 

Deglaratiok  as  to  Fubposes  of  Search  coxtai^ed  is  the 

Bequisitiok. 

I  declare  that  the  aboye-mentioned  search  is  required  for  the 
purposes  of  a  scde  {or  mortgage,  or  lease,  or  a$  the  case  may  &e), 
by -4.5.  to  CD, 


FORM  m. 

Requisition  fob  Search  in  the  Enrolment  Office,  xtnder 
the  conveyancino  act,  1882,  s.  2  (m). 

Supreme  Court  of  Judicature, 

Central  Office, 

Requisition  for  Search. 

To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 

London. 

In  the  matter  of  A,B,  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search 
for  deeds  and  other  documents  enrolled  during  the  period  from 
18     to  18     both  inclusive,  in  the  following  name 

{or  names). 


Surname. 

Chiutian  Name 
or  Names. 

Usoal  or  last 

known  place  of 

Abode. 

Title,  Trade,  or 
Itefeaaion. 

• 

(Add  dedarationy  Form  II.) 

{Siaie  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  %s  to  he  sent  by  post  or  catted  for,) 

Signature,  address  and"! 
descrijDtion  of  person  > 
requiring  the  search.  ; 
Dated 

(m)  See  sect.  2,  sub-sect.  11  of  the  Act,  and  notes  thereto,  ant$^ 
pp.  263,  273,  274. 


W.C. 


1  I 
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FORM  IV. 

BBQinsinoK  for  Searoh  nr  the  Bills  of  Sale  Defartment 

X7in)ER  THE  CONYEYANCINO  AOT,  1882,  B.  2  (n). 

Supreme  Court  of  Judicature, 

Central  Office. 

Bequisition  for  Searoh. 

To  the  Begistrar  of  Bills  of  Sale, 

Boyal  Courts  of  Justice, 
London. 

In  the  matter  of  A,B.  and  CD. 

Pursuant  to  section  2  of  the  Convey aucins  Act,  1882,  search 
for  instruments  registered  or  re-registered  as  Dills  of  sale  during 
the  period  from  18  to  18  both  indusiye 

in  the  following  name  {or  names). 


Suname. 


Christian  Kame 
or  Names. 


Usaalorlast 

known  Place  of 

Abode. 


Title,  Trade, 
Profeaaion. 


iAdd  declaration f  Form  11.) 
State  if  an  office  copy  of  the  certificate  is  deaired,  and  wkeihfr  it 
is  to  he  sent  by  post  or  called  for,) 


Dated 


Signature,  address,  and 
aescri]p1ion  of  person 
requinng  the  search. 


(»)  See  ante,  pp.  262»  268—270. 
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FORMV. 

iREQUISITION  FOB  SEARCH  IN  THE  REGISTRY  OF  CERTIPI0ATE8 
OF  ACKKO^TLEDOMEXTS  OF  DEEDS  BY  XTATtTtng-n  WOMEN 
UNDER  THE  CONVEYANdNQ  ACT,  1882,  S.  2  (o). 

Supreme  Court  of  Judicature, 

Central  Office. 

Bequisition  for  Search. 

To  the  Reg^trar  of  Certificates  of  Acknowledgments  of  Deeds 
by  Married  Women, 

Royal  Courts  of  Justice, 
London. 

In  the  matter  of  ^.^.  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search 
for  Certificates  of  Acknowledgments  of  Deeds  oy  Married  Women 
during  the  period  from  18  to  18  both  in- 

clusive, according  to  the  particulars  mentioned  in  the  schedule 
hereto. 

The  SCHEDXTLE. 


Surname. 


Christian  Name 

or  Names 

of  Wife  and 

Husband. 


Date  of  Certifi- 
cate if  the 

Search  relates  to 

aparticalar 

Certificate. 


Date  of 
Deed,  if  the 

Search 

rdatestoa 

partioolar 

Deed. 


Comity,  Parish, 

or  Place  m  which  the 

Property  is  situate, 

<nr  other 

description  of  the 

Plroperty. 


(Add  declaration.  Form  IL) 

{state  if  an  office  copy  of  the  certificate  ia  desired,  and  whether 
it  19  to  he  sent  by  post  or  called  for,) 


Signature,  address,  and  ^ 
description  of  person  > 
requinnfi:  the  search.  ) 


Dated 


(o)  See  ante,  pp.  262,  263,  268,  273,  281—285. 


1x2 
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FORM  VI. 

Requisition  fob  Search  in  the  Rbqistrt  of  Judoksxts 
under  the  conveyanoing  act,  1882,  8.  2(p). 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Judgments, 

Royal  Coi;^  of  Justice, 
London. 

In  the  matter  of  A.B,  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search 
for  judgments;  reyivals,  decrees,  orders,  rules,  and  lis  pendens, 
and  for  judgments  at  the  suit  of  the  Crown,  statutes,  recog- 
nizances, Crown  bonds,  inquisitions,  and  acceptances  of  office 
for  the  period  from  18     to  18    ,  both  inclusiTe  and 

for  executions  for  the  period  from  the  29th  July  1864  {or  as  the 
ease  may  require)  to  the  18     ,  both   inclusive,  and  for 

annuities  for  the  period  from  the  26th  April  1855  (or  <u  the  ccue 
may  require)  to  the  18    ,  both  inclusive  in  tne  following 

name  {or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 


iAdd  dedaroHon,  Form  II.) 
State  if  an  office  copy  of  the  certificate  t$  deiired^  and  whether  it 
is  to  be  sent  by  post  or  called  for,) 

Siniature,  address  and 
description  of  person 
requirmgthe  search. 

Dated 


(p)  See  ante,  pp.  262—268,  271—273. 
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FORM  vn. 

Certificate  of  Search  by  E^yrolment  Department  uin>ER 
THE  Conveyancing. Act  1882,  s.  2(g). 

Sapreme..Ooiirt  of  Judicature, 
Central  Office, 

Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyeyancing 

Act,  1882. 

In  the  matter  of  A,B,  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in 
the  Enrolment  Office  for  deeds  and  other  documents  in  the 
name  [or  names)  of  for  the  period  from  to  , 

both  inclusive,  and  that  no  deed  or  other  document  has  been 
enrolled  in  the  said  office  in  that  name  {or  in  any  one  or  more 
of  those  names)  during  the  period  aforesaid. 

or  and  that  except  the  described  in  the  schedule  hereto  no 

deed  or  document  has  been  enrolled  in  that  name  {or  in  any  one 
or  more  of  those  names)  during  the  period  aforesaid. 

The  Schedule. 

Dated 


FORM  vin. 

Certificate  of  Search  by  the  Registrar  of  Bills  of 
Sale  under  the  Conveyancing  Act,  1882  (r). 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing 

Act,  1882. 

In  the  matter  oi  A.B,  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in 
the  Register  of  Bills  of  Sale  in  the  name  {or  names)  of 
for  the  period  from  18     to  18     both  inclusive,  and 

that  no  instrument  has  been  registered  or  ro-registered  as  a  bill 
of  sale  in  that  name  {or  in  any  one  or  more  of  those  names) 
during  that  period. 

or,  and  that  except  the  described  in  the  schedule  hereto, 

no  instrument  has  been  registered  or  re-registered  as  a  bill  of 
sale  in  that  name  {or  in  any  one  or  more  of  those  names)  during 
the  period  aforesaid. 

The  Schedule. 

Dated 

{q)  See  ante,  pp.  262,  271,  273,  (r)  See  ante,  pp.  262,  271. 

274. 


m 
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FOEMIX. 

OEBTIFiaATE  OF  SEABOH  BY  ftEGISTBAB  OF  GEBTIFIGULTES  OF 

Acknowledgments  of  Deeds  by  Mabrtwd  Women  hhbbb 
the  conyeyanoina  aot,  1882,  s.  2  («). 

Supreme  Court  of  Judicature, 

Central  Office. 

Begistry  of  Certificates  of  Acknowledgments  of  Deeds  by  Married 

Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conreyancing 

Act,  1882. 

In  the  matter  of  A,B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the 
Office  of  the  Begistrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Marri^  Women  in  the  name  {or  names)  of  for 

.the  period  &om  to  18    ,  both  inclufiLve, 

for  a  certificate  dated  the  or  for  certificates  of  acknowledg- 

ment of  a  deed  dated  the 

or  for  certificates  of  acknowledgments  of  deeds  relating  to  (JiU 
in  the  description  of  the  property  from  the  requisition) 

and  that  no  such  certificate  has  been  filed  in  that  name  {or  in  any 
one  or  more  of  those  names)  during  the  period  aforesaid. 

or  and  that  except  the  certificate  {or  certificates)  described  in  the 
schedule  hereto,  no  such  certificate  has  been  filed  in  that  name 
{or  in  any  one  or  more  of  those  names)  during  the  period  afore- 
said. 


Bunuune. 


Ghriftian  Names 

of  Wife 

and  Htuband. 


Date  of 

Date  of 

Certiflcate. 

Deed. 

# 

Coimty,  muiah, 

or  Place  in  which 

Property  situated, 

or  other 

deacription  of  the 

Plopeily. 


Dated 


day  of 


188  . 


(»)  See  miff  pp.  262,  271 


RULES  OF  COURT.  487 


FOBBCX. 

Oebtifioate  of  Search  by  Begistrar  of  Judgments  under 

Conveyancing  Act,  1882,  s.  a(<). 

Supreme  Court  of  Judicature, 

Central  Office. 

The  Begistry  of  Judgments. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyejrancing 

Act,  1882. 

In  the  matter  of  A,B,  and  CD, 

This  is  to  certify  that  a  search  has  been  diligently  made  in 
the  Office  of  the  Begistrar  of  Judgments  for  judgments,  revivals, 
decrees,  orders,  rules,  lis  pendens,  judgments  at  the  suit  of  the 
Crown,  statutes,  recognizances,  Crown  bonds,  inquisitions,  and 
acceptances  of  office,  for  the  period  from  18      to 

18    ,  both  inclusive,  and  for  executions  for  the  period  from 
18    to        18    ,  both  inclusive,  and  for  annuities  for  the  period 
from  to  18    ,  both  inclusive,  in  the  name  {or  names) 

of  and  that  no  judgment,  revival,  decree,  order,  rule,  lis 

pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recog- 
.nizance,  C&own  bond,  inc[uisition,  acceptance  of  office,  execution, 
or  annuity  has  been  registered  or  re-rejg^istered  in  that  name  {or 
in  any  one  or  more  of  those  names)  during  the  respective  periods 
covered  by  the  aforesaid  searches. 

or  and  that  except  the  mentioned  in  the  Schedule  hereto, 

no  judgment,  revival,  decree,  order,  rule,  lis  pendens,  judgment 
at  the  suit  of  the  Crown,  statute, '  recognizance.  Crown  Dond, 
inquisition,  acceptance  of  office,  execution,  or  annuity  has  been 
registered  or  re-registered  in  that  name  {or  in  any  one  or  more 
of  those  names)  during  the  respective  periods  covered  by  the 
aforesaid  search. 

The  Schedule. 


Dated  the  day  of  188    . 

(0  Soe  atite,  pp.  262,  271. 
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FOEM  XI. 

Reqihsitiok  fob  Oontikitation  of  Search  ina)EB  thk 

CONYEYAJXOrSQ  AOT,  1882  (tt). 

Supreme  Ck)urt  of  Judicature, 

Central  Office. 

Requisition  for  continuation  of  Search. 

To  tlie  Clerk  of  Enrolments 
or  The  Begistrar  of 

Boyal  Courts  of  Justice, 

London,  W.C. 

In  the  matter  of  A.B.  and  CD, 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882.  continue 
the  search  for  [  ],  made  pursuant  to  the  requisition  dated 

the  day  of  18    ,  in  the  name  {or  names)  of  , 

from  the  day  of  to  the  day  of  18     , 

both  inclusiYe. 

Signature,  address,  and'j 


description  of  person 
requinng  the  search.  ) 


Dated 


FORM  xn. 

Certificate  of  result  of  contintted  Search  under  thb 
Conveyancing  Act,  1882,  s.  2,  to  be  endorsed  on 
Original  Certificate  (m). 

This  is  to  certify  that  the  search  {or  searches^  mentioned  in  the 
within- written  certificate  has  {or  have)  been  diligently  continued 
to  the  day  of  18    ,  and  that  up  to  and  including 

that  date  [except  the  mentioned  in  the  schedule  hereto 

{these  words  to  be  omitted  where  nothing  is  found)  ],  no  deed  or 
other  document  has  been  enrolled,  or  no  instiiiment  has  been 
registered,  or  re-re^istered,  as  a  bill  of  sale,  or  no  certificate  has 
been  filed,  or  no  judgment,  revival,  decree,  order,  rule,  lis 
pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recog- 
nizance. Crown  bond,  inquisition,  acceptance  of  office,  execu- 
tion or  annuity,  has  been  registered  or  re-registered  in  the 
within-mentioned  name  {or  in  any  one  or  more  of  the  within- 
mentioned  names). 

Dated 

{u)  See  Rule  4,  ante,  p.  479. 


^ 
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Order  as  to  Court  Fees. 

1.  The  following  portion  of  the  schedule  to  the  order  as  to 
Court  Fees  made  on  the  28th  October,  1875,  is  hereby  repealed, 

that  is  to  say  : — 

Lower  Higher 

Scale.  S(»tle. 

On  taking  acknowledgment  of  a  deed    £    a.   d,  £  a.  d, 

by  a  married  woman      -        -        -        -100  600 

And  instead  thereof  the  following  fees  shall  henceforth  be 
chargeable  in  respect  of  the  matters  hereinafter  mentioned 
(namely) : 

Fees  under  the  Act  3  d:  4  Will,  IV,  c.  74  {the  Fines  and  Recoveries 

Act), 

For  taking  the  acknowledgment  of  a  married  woman     £  s,  d, 
by  a  Judge  of  the  Uigh  Court  of  Justice  -        -        -     1    0    0 

To  a  perpetual  Commissioner  for  taking  the  ac- 
knowledgment of  a  married  woman  when  not  required 
to  go  further  than  a  mile  from  his  residence      -        -    0  13    4 

To  a  perpetual  Commissioner  when  required  to  go 
more  than  one  mile,  but  not  more  than  three  miles, 
besides  his  reasonable  travelling  expenses  -        -     I     1     0 

To  a  perpetual  Commissioner  where  the  distance 
exceeds  three  miles,  besides  his  reasonable  travelling 
expenses         -        -        --        -        -        -        -2    2    0 

where  more  than  one  married  woman  at  the  same 
time  acknowledges  the  same  deed  respecting  the  same 
property,  these  fees  are  to  be  taken  for  the  first  ac- 
Knowledgment  only,  and  the  fees  to  be  taken  for  the 
other  acknowledgment  or  acknowledgments,  how 
many  soever  the  same  may  bo,  shall  be  one-half  of 
the  original  fees,  and  so  also  where  the  same  married 
woman  shall  at  the  same  time  acknowledge  more  than 
one  deed  respecting  the  same  property. 

To  the  Clerk  of  the  Peace  or  his  deputy  for  every 
search    -        -        -        -        -        --        --010 

To  the  same  for  every  copy  of  a  list  of  Commis- 
sioners, provided  such  list  shall  {lot  exceed  the  number 
of  100  names  -        -        -        -        -        -        -        -050 

To  the  same  for  every  further  complete  number  of 
50  names,  an  additional    -        --        -        -        -026 

For  every  official  copy  of  a  list  of  Commissioners, 
provided  such  list  shall  not  exceed  the  number  of  100 
names     -        -        -        -        -        -        -        -        -050 

For  every  further  complete  number  of  50  names, 
additional -        -        -026 

For  preparing  every  special  commission         -        -     1     0    0 

For  examining  the  certificate  and  affidavit,  and 
filing,  and  indexing  the  same  -        -        -        -        -050 

Upon  the  return  of  a  Special  Commission  to  the 
Central  Office 060 
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For  every  search  in  the  registry  of  certificates  of    £,    b,  d. 
acknowledgaieiits  of  deeds  by  married  women  -        -    O     1     0 

For  enrolling  recognizances,  deeds,  and  other  in- 
struments, per  folio  of  72  words,  including  the  certi- 
ficate of  enrolment  endorsed  on  the  instrument,  but 
not  including  majps,  plans,  and  drawings,  which  are  to 
be  charged  at  their  actual  cost  -        -        -        -        -010 

For  endorsing  a  certificate  of  enrolment  on  a  dupli- 
cate of  any  enrolled  instrument,  for  each  folio  of  the 
instrument  if  it  does  not  exceed  24  folios  -        -        -    0     0     6 

For  the  like  certificate  if  the  instrument  exceeds 
24  folios  --        -        --        -        --012     0 

For  office  copies  of  enrolled  instruments,  per  folio 
of  72  words     - -006 

For  examining  copies  of  enrolled  instruments  and 
marking  them  as  office  copies,  per  folio  of  72  words  -    0    0     2 

Fee$  under  Section  48  of  the  Conveyancing  and  Law  of  Property 

Act,  1881.  £    ^.  rf. 

On  depositing  a  power  of  attorney         -        -        -020 

On  an  application  to  search  for  a  power  of  attorney 
so  deposited,  and  inspecting  the  same,  and  the  affidavit 
or  other  documents  deposited  therewith,  for  each  hour 
or  part  of  an  hour,  not  exceeding  on  one  day  10«.      -    0    2    6 

If  an  office  copy  is  required,  and  it  exceeds  2s,  6d., 
the  fee  for  searcn  and  inspection  is  te  be  allowed. 

Copies  of  power  of  attorney  and  other  documents 
so  deposited  presented  at  the  office  and  stamped  or 
marked  as  office  copies  to  be  charged  for  as  office 
copies. 

2.  The  following  fees,  by  the  order  as  to  Court  Fees  dated 
the  6th  August,  1880,  directed  to  be  inserted  in  the  schedule  to 
the  order  as  te  Court  Fees  made  on  the  28th  October,  1875,  are 
hereby  repealed : — 

Searches  and  Inspections. 

Lower  Higher 

Scale.  Soue. 

For  an  official  certificate  of  the  result  £  s,  d,  £  s.  d. 
of  a  search  in  one  name  in  any  register  or 
index  under  the  custody  of  me  Clerk  of 
Inrolments,  the  Registrar  of  Bills  of  Sale, 
the  Begistrar  of  Certificates  of  Acknow- 
ledgmente  of  Deeds  by  Married  Women, 
or  me  Begistrar  of  Judgmente        -        -050        050 

For  every  additional  name,  if  included 
in  same  certificate  -        -        -        -0    2    0        020 

For  a  duplicate  copy  of  certificate,  if  not 
more  than  three  folios    -        -        -        -010        010 

.For  every  additional  f oHo   -        -        -006        006 

For  a  continuation  search  if  made 
within  14  days  of  date  of  official  cer- 
tificate (the  result  to  be  endorsed  on  such 
cci-tificate) 010        010 
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3.  Instead  of  the  fees  so  repealed,  the  following  fees  shall 
henceforth  be  chargeable  in  respect  of  the  matters  hereinafter 
mentioned  (viz.) : — 

Searches  and  Inspections, 

For  an  official  certificate  of  the  result  of  a  search  in  £  s,  d. 
one  name  in  any  register  or  index  under  the  custody 
of  the  Clerk  of  Enrolments,  the  Begistrar  of  Bills  of 
Sale,  the  Registrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women,  or  the  Begistrar 
of  Judgments,  if  not  more  than  five  folios  -        -    0    5    0 

For  every  additional  folio      -        -        -        -        -OOC 

For  every  additional  name,  if  included  in  the  same 
certificate        -        -        -        -        -        -        -        -020 

For  any  office  copy  of  the  certificate  of  search,  if  not 
more  than  three  folios      -        -        -        -        -        -010 

For  every  additional  f oHo      -        -        -        -        -006 

For  a  continuation  search,  if  made  within  one 
calendar  month  of  date  of  official  certificate  (the  result 
to  be  endorsed  on  such  certificate)     -        -        -        -    0    1     0 

4.  This  order  shall  come  into  operation  on  the  1st  January, 
1883. 


(Signed)    CHARLES  C.  COTES. 

HEB3ERT  J.  GLADSTONE. 
(Lords  of  the  Treasury.) 


(Signed)    SELBORNE,  C. 

COLEBIDGE,  L.C.J. 
G.  JESSEL,  M.B. 
NATH.  LINDLEY,  L.J. 
H.  MANISTY,  J. 
EDW.  FBY,  J. 
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The  references  given  in  the  notes  to  these  forms  are  to  those 
parts  of  this  booky  or  to  authorities,  which  explain  the  object  and 
define  the  scope  of  the  clauses  and  expressions  contained  in  each 
Precedent f  or  which  show  what  terms  of  each  particular  transcu^ion 
are  or  may  be  left  to  the  operation  of  tl^e  law.  The  common  forms 
used  in  these  Precedents  have  been  generally  taken  from  Mr,  David- 
soiCs  valuable  Precedents  in  Conveyancing,  In  each  case  the  proper 
reference  to  that  work  is  given  in  the  notes. 


Sale;  bid- 
ding; right 
to  bid 
reserred. 


Deposit; 
contract  to 
be  signed. 


I. 

General  Conditions  of  Sale  by  Auction  of  Freehold  Land 
in  One  Lot  (a). 

1.  No  person  eliall  adTance  less  than  £ at  a  bidding,  and 

no  bidding  shall  be  retracted  ^6).  The  vendor  reserves  the  right 
to  bid  as  often  as  he  maj  please  (c).  Subject  to  the  vendor's 
right  to  bid,  the  highest  bidder  shall  be  the  purchaser.  If  any 
dispute  shall  arise  respecting  a  bidding,  the  property  shall  hie 
put  up  again  and  resold  (cZ). 

2.  The  purchaser  shsill,  immediately  after  the  sale,  pay  a 
deposit  of  £ per  cent,  of  his  purchase-money  into  the 


of  the  property  sold  with  the  pro- 
perty described  in  the  title  deeds; 

(7)  to  exclude  or  provide  for  com- 
pensation for  errors  of  description ; 

(8)  if  necessary,  to  throw  the  ex- 
pense of  the  concurrence  in  the 
conveyance  of  all  parties,  other 
than  the  vendor,  upon  the  pur- 
chaser; (9)  to  provide  for  the 
payment  of  interest  on  the  pur- 
chase-money, in  case  of  delay  in 
completion ;  (10)  to  reserve  a  right 
to  resell,  if  the  purchaser  do  not 
comply  with  the  terms  of  the 
contract,  and  to  recover  from  him 
any  loss,  which  may  be  incurred 
in  consequence. 

lb)  See  Sug.  V.  &  P.  14. 

(e)  See  Stat.  30  &  31  Vict.  c. 
48,  BS.  4—6 ;  Wms.  R.  P.  176 ; 
GilHat  V.  OiUiat,  L.  B.,  9  Eq.  60. 

(d)  1  Davidson,  Prec.  Gonr. 
618,  607,  4th  ed. 


{a)  See  ante,  pp.  2 — 4,  8 — 15, 
31 — 41,  47 — 54,  as  to  the  terms  of 
the  contract,  which  are  left  to  the 
operation  of  the  law.  The  terms 
of  this  precedent  may  easily  be 
adapted  to  the  case  of  a  private 
contract  for  sale.  It  will  be  ob- 
served that  the  principal  matters, 
for  which  express  provision  must 
still  be  made  in  contracte  for  sale, 
are  the  following : — (1)  to  fix  the 
price,  stipulate  for  a  deposit,  and 
name  a  day  for  completion;  (2)  to 
state  what  articles,  if  any,  are  to 
be  teken  at  a  valuation  ;  (3)  spe- 
cial conditions  as  to  title  ;  (4)  to 
limit  a  time  for  sending  in  requi- 
sitions, &c.  on  title  or  other 
matters ;  (5)  to  reserve  a  right  to 
rescind  the  contract,  if  requisi- 
tions be  made,  with  which  the 
vendor  is  unwilling  to  comply ; 
(6)  to  limit  the  vendor's  liability 
to  furnish  evidence  of  the  identity 
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hands  of  [t?ie  auctioneer  or  the  vendor* 8  aolicitora]  and  sign  the 
suhjoined  agreement  (e). 

3.  The  fixtures,  timber,  and  other  trees,  tellers,  pollards,  Articles  to  be 
saplings  and  underwood  upon  the  property,  down  to  tne  value  taken  at  a 

of  1$,  per  stick,  shall  be  paid  for  by  the  purchaser  at  their  fair  yaluatioD. 
value  f/). 

4.  The  title  shall  commence  with  [a  deed  or  instrument  of  such  Title. 
a  datCt  the  nature  of  which  Tnust  he  accurately  set  out  {g),     A  ny 
special  conditions  as  to  title  (A),  which  may  be  necessary,  may  he 
inserted  here"]  (t). 

5.  The  purchaser  shall  send  his  requisitions  and  objections  (if  Time  limited 
any)  in  respect  of  the  title  and  all  matters  appearing  on  the  for  making 
abstract,   particulars    or  conditions,   to  the  office.   No.  ,  requisitionB 

Street, ,  of  Messrs. ,  the  vendor's  solicitors,  ^^  *i^l®i  ^^' 


within 


days  from  the  day  of  the  delivery  of  the  ab- 


stract (A:);  and  in  this  respect  time  shall  be  of  the  essence  of 
the  contract  (/).  In  default  of  or  subject  only  to  any  such 
requisitions  and  objections  so  made,  the  purchaser  shall  be  taken 
to  have  accepted  the  title. 

6.  If  the  purchaser  shall  insist  on  any  requisition  or  objec-  Right  to 
tion  as  to  the  title,  abstract,  evidence  of  title,  particulars,  con-  rescind  the 
ditions,  conveyance,  possession,  receipt  of  rents,  or  any  other  contract, 
matter,  which  the  vendor  shall  be  unable  or  unwilling  to  remove 

or  comply  with,  the  vendor  may  at  any  time,  notwithstanding 
any  negotiation  or  litigation  in  respect  of  such  objection  or 
requisition,  annul  the  sale  by  notice  in  writing  to  be  given  to 
the  purchaser  or  his  solicitor.  The  vendor  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  without  any  interest, 
costs  of  investigating  the  title,  or  other  compensation  or  pay- 
ment whatever  (wi). 

7.  The  purchaser  shall  admit  the  identity  of  the  property  pur-  Identity  of 
chased  with  that  comprised  in  the  muniments  offered  by  the  property, 
vendor  as  the  title  to  such  property,  upon  the  evidence  afforded 

bv  a  comparison  of  the  descriptions  contained  in  the  particulars 
of  sale  and  in  the  muniments  (n). 

8.  The  property  is  believed  and  shall  be  taken  to  be  correctly  GompeDsa- 
described  as  to  quantity  and  otherwise.    The  property  is  sold  tion. 


(#)  1  Davidson,  Free.  Gonv. 
620,  606,  4th  ed. 

{/)  1  DavidsoD,  Prec.  Conv. 
622,  623,  607,  608,  4th  ed.  ;  1 
Key  &  Elphinstone,  Prec.  Conv., 
240,  2nd  ed. ;  see  Sug.  V.  &  P. 
287,  288  ;  1  Dart,  V.  &  P.  221— 
223. 

{p)  See  ante,  pp.  4,  31,  36 — 40, 
62 — 64 ;  Be  Marsh  #  Bar  I  Orafi' 
ffille,  24  Gh.  D.  11. 

Ih)  See  ante,  pp.  63,  64. 

(i)  As  to  the  title  which  may 
be  required  to  be  shown  to  free- 
holds in  the  absence  of  express 
Btipnlatlon,  see  ante,  pp.  2 — 4, 
31,  62—64. 

{k)  The  vendor    is   bound  to 


deliver  an  abstract  of  his  title  to 
the  purchaser ;  thus  the  abstract 
is  made  at  the  vendor's  expense. 
Sug.  V.  &  P.  406  ;  1  Dart,  V.  & 
P.  126,  280 ;  Wms.  R.  P.  478 
(449,  13th  ed.). 

(5  See  Sug.  V.  &  P.  21,  268 : 
1  Dart,  V.  &  P.  167  et  seq, ;  1 
Davidson,  Preo.  Conv.  638  et  seq,, 
614,  4th  ed. 

(m)  1  Davidson,  Prec.  Conv. 
664  tt  aeq.y  614,  4th  ed. ;  Sug. 
V.  &  P.  20,  39 ;  1  Dart,  V.  &  P. 
167  et  seq. 

(n)  1  Davidson,  Prec.  Gonv. 
667—669,  610,  4th  ed.;  see  Sug. 
V.  &  P.  26  ;  1  Dart,  V.  &  P.  163 
—166. 
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Completion. 


Rubject  to  all  chief  and  other  rents,  rights  of  way  and  water, 
and  other  easements  (if  any)  charged  or  subsistLng  thereon  (o)  ; 
and  to  all  leases,  tenancies,  and  occnpations,  whether  mentioned 
in  the  particulars  of  sale  or  not ;  and  to  all  rights  and  claims  of 
lessees,  tenants  and  occupiers  ( p).  If  any  error,  mis-statement, 
or  omission  be  discoyereii  in  tne  particulars  of  sale,  the  samd 
shall  not  annul  the  sale,  nor  shall  any  compensation  be  allowed 
by  the  vendor  in  respect  thereof  {q), 

9.  The  purchaser  shall  pay  the  remainder  of  his  purchase- 
money,  and  the  value  of  tne  fixtures,  timber  and  other  trees, 

tellers,  pollards,  sapling,  and  underwood,  on  the day  of 

next,  at  the  omce  aforesaid  of  Messrs. ,  to  the 

vendor  or  as  he  shall  in  writing  or  otherwise  (r)  duly  authorize. 
Upon  such  payment  the  vendor  and  all  other  necessary  parties 
(if  any)  will  execute  («)  a  proper  assurance  of  the  property  to 
the  purchaser ;  but  such  assurance,  and  every  other  assurance 
and  act  (if  any)  which  shall  be  re<}uired  by  the  purchaser  for 
getting  in,  surrendering,  or  releasing  any  outstanding  estate, 
right,  title,  or  interest,  or  for  completing  or  perfecting  the 
vendor's  title,  or  for  any  other  purpose,  shall  be  prepared, 
made,  and  done  by  and  at  the  expense  of  the  purchaser ;  and 
every  such  assurance  shall  be  left  at  the  office  aforesaid  not 

less  than  [ten]  days  before  the  said day  of next ; 

and  the  expense  of  the  perusal,  execution,  and  acknowledgment 
of  all  such  assurances  as  aforesaid,  on  behalf  of  and  by  all 
parties,  other  than  the  vendor,  shall  be  borne  by  the  pur- 
chaser (t). 


{o)  See  1  Dart,  V.  &  P.  166 ; 
JSeywaod  v.  MallalieUy  25  Ch.  D. 
867. 

(p)  See  anUy  pp.  63,  64. 

{q)  1  Davidson,  Ihreo.  Gonv. 
669—563,  611,  4th  ed.  The 
above  condition  as  to  compensa- 
tion only  holds  good  in  the  case 
of  small  errors;  Wkittemore  v. 
WhiUemore,  L.  R.,  8  Eq.  603.  As 
to  compensation  after  completion 
of  the  contract  by  conveyance, 
when  snob  a  condition  has  been 
made,  see  Joliffe  v.  Baker,  11  Q. 
B.  D.  255,  and  oases  cited  therein; 
Smith,  J.,  Palmer  v.  Johnson,  12 
Q.  B.  D.  32,  37,  38.  Instead  of 
the  above  condition,  a  condition 
is  often  made  that  reasonable 
compensation  shall  be  made  by  or 
to  the  vendor,  as  the  case  may 
require,  in  respect  of  any  error 
which  may  be  discovered  in  the 

Sartioolars  of  sale;  see  Sag.  V. 
;  P.  28  et  teq.;  1  Dart,  V.  &  P. 
184  et  seq,;  Davidson,  ubi  tup. 
As  to  compensation  after  comple- 
tion,  when  the  latter  condition 


has  been  made,  see  Flalmer  t. 
Johnson,  12  Q.  B.  D.  32»  and 
cases  cited  therein.  ' 

(r)  See  ante,  p.  230. 

U)  See  ante,  p.  94. 

{t)  1  Dayidson,  Preo.  Gonv. 
614,  4th  ed.  In  the  absence  of 
express  stipnlation,  the  oonv^- 
ance  mnst  be  prepared  at  uie 
purchaser's  expense:  but  the 
ezpenseof  the  conouizenoe  therein 
of  all  necessary  parties,  other 
than  the  vendor,  and  of  the 
execution  thereof  by  the  vendor, 
must  be  borne  by  Ihe  vendor; 
Sug.  v.  &  P.  661,  see  668;  1 
Dart,  V.  &  P.  156,  600  et  seq, ;  I 
Davidson,  Preo.  Conv.  670—672, 
612,  4th  ed.  If,  therefore,  from 
the  state  of  the  vendor's  title, 
there  be  no  reason  to  apprehend 
that  the  concurrence  of  anv  other 
person  can  be  required,  tke  ex- 
pense of  the  preparation  and 
execution  of  the  oonve^rsaoe  may 
be  left  to  the  operation  of  the 
law. 
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10.  The  rents  will  be  received,  possession  retained  and  the  Rents,  out- 
outgoings  discharged  by  the  vendor  up  to  the  said day  of  goings,  &c. 

■  next.  As  from  that  day  the  outgoings  shall  be  dis- 
charged, the  rents  received  and  possession  taken  by  the  purchaser. 
The  rents  and  outgoings  shall,  if  necessary,  be  apportioned  be- 
tween the  vendor  and  the  purchaser  for  the  purpose  of  ihis 
condition.  If  from  any  cause  whatever  the  purchase  shall  not  Interest, 
bo  completed  on  the  said day  of next,  the  pur- 
chaser shall  pav  interest  on  the  remainder  of  his  purcl^e- 
money  and  on  tne  aforesaid  value  of  the  fixtures,  timber  and 
other  trees,  tellers,  pollards,  saplings,  and  underwood,  at  the 
i-ate  of  £ per  cent,  per  annum,  from  that  day  until  the  pur- 
chase shall  be  completed ;  and  shall  not  be  entitled  to  any  com- 
pensation for  the  vendor's  delay;  or  otherwise  (u). 

11.  If  the  purchaser  shall  fail  to  comply  with  the  above  con-  Right  to 
ditions,  his  deposit  shall  thereupon  be  forfeited,  and  the  vendor  re-sell, 
shall  be  at  liberty  to  resell  the  property  at  such  time,  in  such 
manner,  and  subject  to  such  conditions,  as  he  shall  think  fit ; 

and  any  deficiency  in  price  which  may  happen  on,  and  all 
expenses,  which  mav  attend  the  resale,  shall  immediately  after- 
wards be  paid  by  tne  defaulter  to  the  vendor ;  and,  in  case  of 
non-payment,  shall  be  recoverable  by  the  vendor  as  liquidated 
damages  {x). 


1  [name]  of  [description]  hereby  acknowledge  that  on  the  sale  If emoiandom 

by  auction  this  ■  day  of of  the  property  mentioned  to  be  indorsed 

in  the  foregoing  particulars  I  was  the  highest  bidder  and  was  on  the  oon- 
declared  the  purchaser  thereof  subject  to  the  foregoing  con-  ditionB. 

ditions  at  the  price  of  £ and  that  I  have  paid  the  sum  of 

£ by  way  of  a  deposit  and  in  part  payment  of  the  said  pur- 
chase-money to and  I  hereby  agree  to  pay  the  remainder 

of  the  said  purchase-money  and  complete  &e  said  purchase 
according  to  the  aforesaid  conditions.    As  witness  my  hand 

this day  of . 

[PurcTicuer}, 
As  agent  for  Mr.  [insert  vendor*s 
narne  atid  description]  the  ven- 
dor   I    ratify   this    sale    and  }  [Auctioneer,] 
acknowledge  the  receipt  of  the 
said  deposit  of  £ (y) 

(«)  1  Davidson,   Preo.    Conv.  39 ;  1  Dart,  V.  &  P.  162,  163. 
676—679,  613,  4th  ed. ;  Sug.  V.  (y)  1    Davidson,  Preo.   Conv. 

ft  P.  633  et  seq.;  Dart,  V.  &  P.  616,  and  note  (Ar),  4th  ed. ;    Sug. 

127  ei  seq,,  636  et  seq,  V.  &  P.  146—147 ;  1  Dart,  V.  & 

(«)  1    Davidson,   Preo.   CJonv.  P.  197  et  seq. 
568,  616,  4th  ed. ;  Sug.  V.  &  P. 
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n. 

Additional  General  Forme  on  Sales  by  Trueteea. 

Condition  as  1.  The  yendors  are  trustees  selling  under  a  trust  for  sale, 
to  concuirenoe  The  purchaser  shall  not  require  the  concurrence  of  the  parties 
of  benefioia-  beneficially  interested  in  the  property  or  the  purchase-money ; 
lies  and  and  shall  not  be  entitled  to  an^  other  covenant  uian  the  statutory 

TOvenants  for  covenants  implied  by  expressing,  in  the  conveyance  of  the  pro- 
^^  '^  perty  to  the  purchaser,  that  the  vendors  convey  as  trustees  (a). 


title. 


Trostees  2.  The  vendors  are  trustees,  and  will  give  an  acknowledgment 

retaining  title  of  right  to  production  of  any  documents  of  title,  which  they 

deeds.  have  a  right  to  retain  (a).     But  they  shall  not  be  required  to 

give  any  undertaking  for  the  safe  custody  of  any  such  documents 

of  title  (6),  or  to  enter  into  any  covenant  for  the  production  or 

safe  custody  thereof  (r). 


Date; 
parties. 


Recitals. 


ni. 

Conveyance  of  Freehold  Land  on  Sale  by  Three  Karried 
Women,  entitled  as  Coparceners,  to  a  Harried 
Woman  to  bold  as  her  Separate  Property.  The 
First  Vendor  is  entitled  to  her  Share  at  Common 
Law,  the  Second  under  the  Married  Women's 
Property  Act  1870,  and  the  Third  under  the 
Married  Women's  Property  Act  1882. 

THIS  INDENTURE  made  the  Ist  day  of  March  1884 
Between  A.  B.  of  [ifisert  description]  and  M.  B.  his  wife  [^firsi 
vendor]  of  the  first  part  C.  D.  of  [deacription]  and  A.  D.  his  wife 
[^second  vendor]  of  the  second  part  E.  F.  [third  vendor]  of  [addre^ 
the  wife  of  A.  E.  of  [description]  of  the  third  part  and  G.  H. 

fpurchciser]  of  [address]  the  wife  of  B.  H.  of  [description]  of  the 
ourth  part 

Whereas  by  an  indenture  dated  the  11th  dav  of  January 
1864  and  made  between  J.  S.  of  the  one  part  and  J.  K.  of  the 
other  part  the  said  J.  S.  granted  the  hereoitaments  hereinafter 
expressed  to  be  herebv  granted  unto  and  to  the  use  of  the  said 
J.  K.  and  his  heirs  (a)  And  whebeas  the  said  J.  K.  died  in- 
testate and  a  widower  on  the  10th  day  of  December  1870  leaving 
the  said  M.  B.  A.  D.  and  E.  E.  then  E.  K.  spinster  (who  were 
his  only  children)  his  co-heiresses  And  whebeas  the  said  A.  B. 
and  M.  B.  were  married  on  the  1st  day  of  July  1869  and  the 
said  C.  D.  and  A.  D.  were  married  on  the  9th  day  of  August 


(»)  See  Bug.  V.  &  P.  674,  676 ; 
Wins.  R.  P.  474  (449,  13th  ed.) ; 
ante,  pp.  74—76,  87. 

(a)  See  ante,  pp.  14,  16, 100. 

(b)  See  ante,  p.  102. 

(r)  QeeanUy  pp.  98,  102. 


{d)  The  object  of  this  recital  is 
to  show  that  J.  K.  was  the  pur- 
chaser for  the  purposee  of  de« 
soent ;  see  Wma.  K.  P.  Gh.  IV., 
103,  14th  ed.  See  also  p.  225, 
antf. 
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1870  (e)  and  the  said  A.  F.  and  E.  F.  were  married  on  the 
2nd  day  of  February  1883  And  whe&eas  no  settlement  or 
agreement  for  settlement  relating  to  or  affecting  any  share  or 
interest  in  the  hereditaments  hereinafter  expressed  to  be  hereby 

f  ranted  was  made  on  the  occasion  of  any  of  the  said  marriages  (/) 
ND  WHEREAS  the  Said  G.  H.  has  agreed  with  the  said  A.  B. 
M.  B.  0.  D.  A.  D.  and  E.  F.  to  purchase  the  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after expressed  to  be  hereby  granted  as  her  separate  property  at 
the  price  of  12007. 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  Testatum, 
said  agreement  and  in  consideration  of  the  sum  of  1200/.  paid  Conaidera- 
by  the  said  Or,  H.  out  of  money  belonging  to  her  as  her  separate  tion. 
property  (a)  in  manner  following  that  is  to  say  400Z.  to  the  said 
A.  B.  and  M.  B.  (h)  (the  receipt  of  which  sum  the  said  A.  B.  Beceipt. 
and  M.  B.  hereby  acknowledge  rt))400/.  to  the  said  A. D.  at  the 
request  of  the  said  A.  D.  and  C.  D.  (the  receipt  of  which  sum 
by  the  said  A.  D.  with  the  consent  of  the  said  0.  D.  the  said 
0.  D.  and  A.  D.  hereby  acknowledge  (A;) )  and  400/.  to  the  said 
E.  F.  (the  receipt  of  which  sum  the  said  E.  F.  doth  hereby 
acknowledge  (/) )  the  said  M.  B.  as  to  her  one  equal  undivided  OperatiTe 
third  share  of  the  hereditaments  hereinafter  expressed  to  be  words, 
hereby  granted  with  the  consent  of  the  said  A.  B.  doth  hereby 
grant  (m)  as  beneficial  owner  (n)  and  the  said  A.  B.  as  to 
the  said  third  share  of  the  said  M.  B.  doth  hereby  grant  as 
BENEFiciAii  OWNER  {n)  and  the  said  A.  D.  as  to  her  one  equal 
undivided  third  share  of  the  same  hereditaments  with  the  con- 
sent of  the  said  C.  D.  doth  hereby  grant  as  beneficial  owner  (0) 
and  the  said  C.  D.  as  to  his  estate  and  interest  in  the  said  thira 
share  of  the  said  A.  D.  by  the  direction  of  the  said  A.  D.  doth 
hereby  grant  as  trustee  (p)  and  the  said  E.  F.  as  to  her  one 
equal  undivided  third  share  in  the  same  hereditaments  doth 
hereby  grant  as  beneficial  owner  (g)  unto  the  said  G.  H. 

All  that  [deacripiion  of  property  (r)] 

To  HAVE  AND  TO  HOLD  the  Same  premises  unto  and  to  the 
USE  of  the  said  Q.  H.  in  fee  simple  (s) 

In  witness  whereof  the  said  parties  to  these  presents  have 


Parcels. 
Habendum. 


{e)  See  antSy  pp.  379,  436,  note 

(/)  The  foregoing  recitals  are 
inserted  in  order  to  simplify 
future  dealings  with  the  pro- 
perty ;  see  antt,  pp.  8 — 11. 

(/}  AntSt  pp.  418,  421. 

(h)  See  ants,  p.  90. 

(i)  Ante,  pp.  227—280. 

Ue)  See  anU,  pp.  227—230,  379 
and  note  (/). 

(/)  See  ante,  pp.  227—230,  373, 
382,  383,  418. 

(m)  Ante,  p.  223. 

(»)  See  ante,  pp.  27,  74,  79, 
88—91,  244.  M.  B.  oonsents  to 
covenant  so  as  to  bind  her  sepa- 

w.c. 


rate  property ;  see  pp.  90,  91. 

(0)  See  ante,  pp.  27,  74,  79,  88 
—91,  244. 

{p)  See  ante,  pp.  27,  74,  87,  88 
— 91.  C.  D.  acknowledges  his 
consent  to  the  receipt  by  his  wife 
of  her  share  of  uie  purchase- 
money,  but  objects  to  covenant 
for  title  any  further  than  he  is 
obliged ;  see  p.  90. 

(j)  See  ante,  pp.  27,  74,  79, 90, 
91,  244,  373,  383,  384,  392,  414, 
415,  418. 

(r)  See  ante,  pp.  60—74,  242— 
244. 

(»)  Ante,  p.  226. 

KK 
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hereunto  set  their  hands  and  seals  the  day  and  year  first  aboTe 
written 

Note.— This  deed  must  be  acknowledged  (0  hy  Mrs.  B.  and 
Mrs.  D. 


IV. 

Mortgage  of  Freehold  Land  to  Tmatees  to  secure  £2600 
with  Interest  at  £4  per  cent.  Provision  for  In- 
surance of  Buildings  to  the  amount  of  £2,000. 
Powers  of  Leasing  conferred  generally,  except  with 
regard  to  Land  Sold  under  Mortgagees,  Power  of 
Sale(fi). 

THIS  INDENTUBE  made  the  1st  of  October  1883  Between 
A.  B.  [mortgagorlot  [description]  of  the  onepart  and  C.  D.  of 

E description]  E.  F.  of  [description']  and  G.  H.  of  [descrij4ion] 
mortgagees]  of  the  other  part 

WITNESSETH  that  in  consideration  of  the  sum  of  2,500/.  upon 
the  execution  of  these  presents  paid  to  the  said  A.  B.  by  the 

Dav^OTtoaffe  ^^  ^'  ^*  ^'  ^'  ^^^  ^'  ^'  ^^^  ^^  ^^^  ^^  money  belonging  to 
^^     ngage  ^^^^  ^j^  ^  joint  account  (ac)  (the  receipt  of  which  sum  the  said  A.  B. 

^'  hereby  acknowledges  (y))  the  said  A.  B.  covenants  (z)  with  the  said 

C.  D.  E.  F.  and  &.  H.  (a)  to  pay  to  them  {b)  the  sum  of  250Oi, 
on  the  1st  day  of  April  1884  witn  interest  for  the  same  in  the 
meantime  at  the  rate  of  4/.  per  cent,  per  annum 

AsB  IF  A3n>  so  LONQ  AS  any  principal  money  shall  remain 
due  upon  the  security  of  these  presents  after  the  1st  day  of 
April  1884  to  pay  to  tnem(c)  interest  for  the  same  at  the  rate 
aforesaid  by  equal  half-yearly  payments  on  eyery  1st  day  of 
October  and  1st  day  of  April 


Date; 
parties. 


Ist  testatum: 
Coyenant  to 


CoTenant  to 
pay  interest 
after  default. 


(0  See  ante,  pp.  281—286. 

(u)  Ab  to  the  terms  of  this 
tranaaotlon,  which  are  left  to  the 
operation  of  the  law,  see  onto,  pp. 
126,  128—161,  234—240. 

{z)  See  ant^,  pp.  238—240. 

(v)  See  oHte,  pp.  227—240. 

re)  See  ante,  pp.  234,  236. 

(a)  It  is  mmeoessary  ezpresaly 
to  extend  the  benefit  of  a  coye- 
nant to  pay  money  to  the  exeoa- 
tors  or  administratorB  of  the 
oovenantee ;  Reg.  166  ;  F.  K.  B. 
120  (I),  146  (D),  146  (D) ;  Xwcy 
y.  LevingtoHf  1  Vent.  176,  2  her. 
26 ;  Morle^  y.  IblMU,  2  Vent 
66;  Devon  y.  FatcUtC,  11  Yin. 
Abr.  133,  pi.  27  ;  1  Wms.  Exors. 


Part  ii.,  Bk.  iiL,  Ch.  i.,  {  1> 
789,  7th  ed. ;  or  to  his  assigns  ; 
Stat.  36  &  37  Yiot.  c.  66,  s.  25, 
Bub-s.  6  (Before  that  enaotment 
came  into  operation,  the  benefit 
of  Bubh  a  covenant  as  that  in  the 
text  was  not  dixeotly  assignable, 
and  an  assigfnee  of  sach  a  ooye* 
nant  could  not  sae  thereon  in  his 
own  name,  although  tiie  benefit 
thereof  had  been  expressly  ecs- 
tended  to  the  assigns  <»  the 
ooyenantee;  Canham  y.  Ji^titf,  2 
J.  B.  Moore,  164 ;  see  Wms. 
P.  P.  4—6). 

(b)  See  011^,  pp.  236—237. 

(e)  Ante,  pp.  236—237. 


1 


PRECEDENTS.  499 

And  this  Indenture  also  witnesseth  tliat  for  the  con-  2nd  toBtatam; 
sideration  aforesaid  the  said  A.  B.  doth  hereby  grant  (^)  as  Grant  of  land 
BENEFICIAL  OWNER  (e)  unto  the  said  G.  D.  E.  F.  and  Q.  K.  agreed  to  be 

All  that  [description  of  property]  (/)  mortgaged. 

To  HAVE  AND  TO  HOLD  the  Same  premises  tjnto  and  to  the 
USE  of  the  said  0.  D.  E.  P.  and  G.  H.  in  fee  simple  (g)  subject 
to  the  proviso  for  redemption  hereinafter  contained 

Provided  always  and  it  is  hereby  agreed  and  declared  Proviso  for 
that  if  the  said  A.  B.  his  heirs  executors  administrators  or  redemption, 
assigns  shall  on  the  1st  dav  of  Apnl  1884  pay  to  the  mortgagees 
the  said  sum  of  2500/.  witn  interest  for  the  same  in  the  mean- 
time at  the  rate  of  4L  per  cent,  per  annum  then  the  mortgagees 
shall  at  any  time  thereafter  upon  the  request  and  at  the  cost  of 
the  said  A.  B.  his  heirs  executors  administrators  or  assigns 
reconvey  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  to  the  use  of  the  said  A.  B.  his  heirs  or  assigns  or  as  he 
or  they  shall  direct 

And  the  said  A.  B.  hereby  covenants  {h)  with  the  said  C.  D.  Covenant  to 
E.  F.  and  G.  H.  (t)  to  keep  all  the  messuages  and  buildings  inaure  against 
now  existing  or  hereafter  to  be  erected  upon  the  hereditaments  ^^^ 
hereinbefore  expressed  to  be  hereby  granted  insured  against 
loss  or  damage  by  fire  in  the  sum  of  2000/.  at  the  least  so  long 
as  any  money  shall  remain  upon  the  security  of  these  presento 
and  duly  and  punctually  to  pay  aU  premiums  and  sums  of 
money  necessary  for  such  purposes  and  to  produce  the  policy  or 
policies  of  such  insurance  ana  the  receipt  for  every  such  pay- 
ment to  the  mortgagees  at  any  time  on  demand  {k) 

And  it  is  hereby  agreed  that  the  power  of  msurance  given  Provision  as 
by  law  to  a  mortgagee  (/)  shall  be  exercisable  by  the  mort-  to  insurance 
gagees  in  the  case  of  a  oreach  of  any  of  the  provisions  of  the  by  mortga- 
covenant  next  hereinbefore  contained  (m)  8^- 

And  it  is  hereby  agreed  that  the  said  A.  B.  his  heirs  and  Bestriction  on 
assigns  shall  not  have  any  power  to  lease  any  part  of  the  here-  mortgagor's 
ditaments  hereinbefore  expressed  to  be  hereby  granted  which  i>ower8of 
shall  have  been  sold  by  the  mortgagees  in  exercise  of  their  leasing, 
power  of  sale  (n) 

And  it  is  hereby  declared  that  in  these  presents  the  ex-  ^terpreta- 
pression  "the  mortgagees"  refers  to  the  said  0.  D.  E.  F.  and  tion clause. 
U-.  H.  or  the  survivors  or  last  survivor  of  them  or  the  executors 
and  administrators  of  such  last  survivor  or  their  or  his  assigns 
or  assign 

In  witness  (o) 

(d)  Ante,  p.  223.  (k)  See  anif,  pp.  139,  140,  144. 

(e)  See  ante,  pp.  27,  74,  83.  (/)  AnU,  pp.   137,   139,    163, 
(/)  See  ante,  pp.  60—74,  242—      154." 

244.  (tn)  This  clause  is  inserted  in 

h)  Ante,  pp.  170,  226.  order  to  give  to  the  mortgagees 

{h)  See  ante,  pp.  234,  236.  power  to  insure  in  case  the  mort- 

(i)  See  ante,  pp.  231—234.  The  gagor  should  refuse  or  negleot  to 

oovenantin  the  text  is  thought  to  produce  the  policy  or  receipts; 

bea covenant  *'relatingtoluxd;'*  see  pp.  137,  141,  163,  164. 

see  Vem(m  v.  Smith,  6  £.  &  A.  1 ;  (n)  See  ante,  p.  136. 

ante,  pp.  166,  166.  (o)  Ante,  p.  497. 
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Bate; 
partifit. 


Beoitals. 


V. 

Transfer  of  Mortgage  of  Freehold  Land,  tlie  Kortgagor 
receiving  a  fUrther  Advance.  The  Mortgagor  enters 
into  a  new  Covenant  to  pay  the  Money  secured  ;  and 
a  new  Equity  of  Bedemption  is  reserved.  Provision 
for  Insurance  of  Buildings.  The  right  of  Consoli- 
dation is  reserved  to  the  Transferee ;  and  a  restric- 
tion placed  on  the  exercise  Of  Powers  of  I«easing 
by  the  Mortgagor  {p). 

THIS  INDENTUEE  made  the  Ist  day  of  February  18^4 
Between  A.  B.  [original  mortgagee]  of  [description]  of  the  first 
part  C.  D.  [mortgagor]  of  [description]  of  the  second  part  and 
E.  F.  [transferee]  of  [description]  of  the  third  part 

Whebeas  by  an  indenture  dated  the  10th  day  of  December 
1879  and  made  between  the  said  C.  D.  of  the  one  part  and  the 
said  A.  B.  of  the  other  part  in  consideration  of  the  sum  of  1200^. 
paid  by  the  said  A.  B.  to  the  said  0.  D.  the  said  C.  D.  granted 
the  hereditaments  hereinafter  exm^ssed  to  be  hereby  granted  unto 
and  to  the  use  of  the  said  A.  B.  his  heirs  and  assigns  subject 
to  a  proviso  therein  contained  for  the  redemption  of  the  same 
premises  by  the  said  C.  D.  his  heirs  executors  administrators  or 
assigns  on  payment  by  him  or  them  to  the  said  A.  B.  his  exe- 
cutors administrators  or  assign  of  the  sum  of  1200^.  and  interest 
thereon  at  the  rate  of  41,  per  cent,  per  annum  on  the  10th  day  of 
June  1880  Akd  whereas  the  said  sum  of  12001.  is  owin^  to  the 
said  A.  B.  upon  the  security  of  the  hereinbefore  recited  inaenture 
but  all  interest  for  the  same  has  beezipaid  up  to  the  date  of  these 
presents  And  whebeas  the  said  E.  F.  has  agreed  at  the  request 
of  the  said  0.  D.  to  pay  to  the  said  A.  B.  the  said  sum  of  1200^. 
and  to  lend  to  the  said  C.  D.  the  further  sum  of  300^  upon 
hayinff  such  transfer  as  is  hereinafter  contained  of  the  saia  mort- 
gage aebt  of  1200/.  and  interest  and  the  securities  for  the  same 
and  upon  haying  the  repayment  of  the  said  sums  of  1200/.  and 
30  OZ.  (making  together  the  sum  of  1500/.)  with  interest  after  the 
rate  hereinafter  mentioned  further  secured  in  manner  herein- 
after appearing 


{p)  It  is  thought  that  when  a 
new  equity  of  redemption  is  re- 
served upon  a  transfer  of  a 
mortgage,  the  transaction  is  a 
mortgage  within  the  meaning  of 
the  ConveTanoing  and  Law  of 
Property  Act,   1881 ;    see  ante^ 

S.  28.  The  original  mortgage 
ebt  and  charge  are  transf enred  ; 
but  the  oonyeyance  of  the  land 
b^  the  original  mortgagee  bj  the 
direction  of  the  mortgagor  and 
by  the  mortgagor  himfleif  to  the 
transferee,  snbjeot  to  the  new 
proyiso  for   the  redemption,  is 


thought  to  be  a  mortgage  of  that 
land  to  the  transferee.  It  is 
therefore  submitted  that  in  such 
a  case  the  transferee  will  haye 
the  lowers  given  by  statute  to  a 
mortgagee,  unless  a  contrary 
intention  be  dedared.  It  has 
heesa  the  practice  to  rooorye  a 
new  equity  of  redemption  upon 
the  transfer  of  a  mortgage,  when 
the  old  equity  of  redeinption  has 
not  been  encumbered ;  I>ayidsoin, 
Prec.  Oonv.,  vol.  ii.,  pt.  ii.,  264 
—  269,  4th  ed. 
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Now  THIS  Indenturb  WITNESSETH  that  in  pursuance  of  the  1st  testatum: 
said  agreement  and  in  consideration  of    the  sum   of   1200/.  Transfer  of 
paid  to  the  said  A.  B.  upon  the  execution  of  these  presents  by  mortgage 
the  said  E.  F.  at  the  request  of  the  said  C.  D.  (the  receipt  of  debt, 
which  sum  of  1200Z.  the  said  A.  B.  doth  hereby  acknowledge) 
and  of  the  sum  of  300/.  at  the  same  time  paid  by  the  said  £.  P. 
to  the  said  C.  D.  Tthe  receipt  of  which  sum  of  300/.  and  the  pay- 
ment as  aforesaid  of  which  sum  of  1200/.  the  said  C.  D.  doth 
hereby  acknowledge)  the  said  A.  B.  at  the  request  of  the  said 
C.  D.  doth  hereby  assign  as  mobtqagee  (q)  xmto  the  said  E.  F. 

All  that  the  said  principal  sum  of  1200/.  so  owing  to  the 
said  A.  B.  on  the  security  of  the  hereinbefore  recited  Indentiu^ 
as  is  hereinbefore  mentioned  and  the  interest  henceforth  to 
become  due  for  the  same  with  the  benefit  of  the  power  of  sale 
and  all  other  powers  and  remedies  contained  in  or  given  by  the 
hereinbefore  recited  indenture  for  securiqg  or  recovering  pay- 
ment of  the  said  principal  sum  and  interest  (r) 

To  HAVE  AKD  TO  HOLD  the  Same  premises  unto  the  said  E.  F.  Habendum, 
absolutely 

And  this   Indenture  also  witnesseth  that  in  further  2nd  testatum: 
pursuance  of  the  said  agreement  and  for  the  considerations  CSovenantto 
aforesaid  the  said  C.  D.   hereby  covenants  {s)  with  the  said  pay  total 
E.  F.  {t)  to  pay  to  him  the  sum  of  1500/.  on  the  1st  day  of  amount 
August  next  with  interest  for  the  same  in  the  meantime  at  the  secured, 
rate  of  4/.  per  cent,  per  annum 

And  IE  AND  so  long  as  any  principal  money  shall  remain  due  Covenant  to 
upon  the  security  of  these  presents  after  the  Ist  day  of  August  pay  iDterest 
next  to  pay  to  him  interest  for  the  same  at  the  rate  aforesaid  by  after  default, 
equal  half  yearly  payments  on  every  1st  day  of  February  and 
1st  day  of  August 

And  THIS  Indentube  also  witnesseth  that  in  further  pur-  3rd  testatum : 
suance  of  the  said  agreement  and  for  the  considerations  amre-  Conv^anoe 
said  the  said  A.  B.  at  the  request  of  the  said  C.  D.  doth  hereby  of  land, 
grant  as  mobtoaqee  (u)  ana  the  said  C.  D.  doth  hereby  grant 
and  confirm  as  beneficial  owneb  {x)  unto  the  said  E.  F. 

All  that  Ideacn'ption  of  property'}  [y)  Parcels. 

To  HAVE  AND  TO  HOLD  the  Same  premises  unto  and  to  the  Habendum. 
USE  of  the  said  E.  F.  in  fee  simple  (z)  dischabqed  from  all 
right  or  equity  of  redemption  under  or  by  virtue  of  the  herein- 
before recited   Indenture    but    subject    to    the    proviso  for 
redemption  hereinafter  contained 

Pbovtded  always  and  it  is  hebeby  aobeed  that  if  the  Proviso  for 
said  C.  D.  his  heirs  executors  administrators  or  assies  shall  on  redemption, 
the  1st  day  of  August  next  pay  to  the  said  E.  F.  his  executors 
administrators  or  assigns  the  sum  of  1500/.  with  interest  therefor 
in  the  meantime  at  the  rate  of  4/.  per  cent,  per  annum  then  the 
said  E.  F.  his  executors  administrators  or  assigns  shall  at  any 
time  thereafter  upon  the  request  and  at  the  cost  of  the  said 

(q)  AnUy  pp.  27,  74,  87.  (»)  Ante,  pp.  234,  236. 

(r)Davidson,  Proo.  Conv.yVol.  m  See  ante,  p.  498,  note  (a). 

ii.,  Part  ii.,  270  and  note  (/),  iu]  Ante,  pp.  27,  74,  87. 

786,  790,  4th  ed. ;  Young  v.  i?o-  {xS  Ante,  pp.  27,  74,  83. 

berta,  16  Beav.668;  Boydv,  Petne,  (y)  Ante,  pp.  60—74,  242. 

L.  B.,  7  Ch.  386.  (s)  Ante,  p.  226. 
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Gorenantto 
insure. 


PtorisioiL  for 
inaaranoe  by 
mortga^pee. 

mght  of 
consolidation 
reeerredto 
mortgagee. 


Bestriotion  on 
ezerdae  of 
powers  of 
leasing  bj 
mortgagor. 

Ftoyision  as 
to  exercise  of 
original 
power  of 
sale. 


G.  D.  his  heirs  executors  administrators  or  assigns  lecouTej 
the  said  premises  hcoreinbef ore  expressed  to  be  hereby  granted 
to  the  said  C.  D.  his  heirs  and  assigns  or  as  he  or  they  shall 
direct 

And  the  said  G.  D.  hereby  covenants  with  the  said  £.  F. 
to  keep  [^corUinue  a$  on  p,  499,  anUy  dating  the  amount  for 
which  the  buildinga  are  to  be  inmred,  and  $tU)stituting  the  tcords^ 
Ihe  said  E.  F.  his  executors  administrators  and  assigiis  /or  the 
expression  the  mortgagees] 

And  it  is  hekebt  agbeed  that  the  power  of  insoranoe 
{continue  as  on  p,  499,  ante,  making  the  same  substituHon  as  in 
the  preceding  clauseJ] 

Ajxj)  it  is  hebebt  aobeed  that  the  17th  section  of  the 
Gonyeyancing  and  Law  of  Property  Act  1881  shall  not  apply 
to  the  mortg^e  transferred  or  made  by  these  presents  but  that 
the  said  E.  F.  his  executors  administrators  and  assigns  shall 
haye  the  same  right  to  consolidate  the  security  transferred  or 
made  by  these  presents  with  any  other  security  or  securities  as 
he  or  they  wouM  haye  enjoyed  if  that  Act  had  not  been  passed 

And  it  is  hebeby  aobeed  that  the  said  G.  D.  his  heirs  or 
assigns  shall  not  exercise  any  of  the  powers  of  leasing  ^yen 
by  law  to  a  mortgagor  of  land  without  the  consent  in  writing 
of  the  said  E.  F.  his  executors  administrators  or  assigns 

And  it  is  hebeby  aobeed  that  the  exercise  of  the  power  of 
sale  contained  in  the  hereinbefore  recited  indenture  shall  not 
be  preyented  or  restricted  in  any  way  by  anything  contained  in 
or  implied  by  these  presents  (a) 

In  witness  (b) 


Ist  testatum: 
Goyenant  to 
pay  amount 
advanced  and 
interest,  and 
to  pay  interest 
after  default. 


VI. 

Mortgage  of  a  Life  and  Contingent  Beveraionary  Interest 
in  Personal  Estate  {e)  and  of  a  Policy  of  lafe  Aasu- 
rance  (i). 

THIS  INDENTUEE  made  the  Ist  day  of  March  1884  Between 
A.  B.  [mortgagor']  of  [description']  of  the  one  part  and  N.  N. 
[mortgagee]  of  [description]  of  the  other  part 

WITNESSETH  that  m  consideration  of  the  sum  of  £ upon 

the  execution  of  these  presents  paid  to  the  said  A.  B.  by  the  said 
N.  N.  rthe  receipt  of  which  sum  the  said  A.  B.  dotn  hereby 
acknowledge)  the  said  A.  B.  coyenants  with  the  said  N.  N.  [to 
pay  the  amount  advanced  with  interest  at  the  rate  agreed  upon  on 
the  Ist  iSept.  1884,  and  to  pay  interest  after  default  in  the  same  form 
as  on  p.  501,  ante,] 


(a)  See  £oyd  y.  Petrie,  L.  B.,  7 
Gh.  385. 

{V\  Ante,  p.  497. 

\e)  The  interest  mortgaged  is 
the  Interest  of  the  husband  under 
the  settlement  made  by  the  two 


following  precedents. 

(^  As  to  the  terms  of  this 
transaction  which  are  left  to  the 
operation  of  the  law,  see  pp.  137 
—153,  anis. 
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And  THIS  Indentitbe  also  witnesseth  that  for  the  oon-  2ndte8iAtiim: 
sideration  aforesaid  the  said  A.  B.  doth  hereby  assign  as  bene-  Assignment 
EIOIAL  OWNES  (e)  unto  the  said  N.  N.  of  property 

First  all  that  the  estate  and  interest  limited  to  the  said  agreed  to  be 
A.  B.  during  his  life  whether  in  possession  or  in  remainder  mortgaged, 
expectant  on  the  decease  of  C.  B.  his  wife  and  to  the  said  A.  B. 
absolutely  in  reversion  expectant  on  the  decease  of  the  said 
G.  B.  in  default  of  children  of  the  said  A.  B.  and  0.  B.  by  an 
indenture  dated  the  2dth  day  of  Januaiy  1883  and  made  between 
the  said  A.  B.  of  the  first  part  the  said  U.  B.  then  C.  D.  spinster 
of  the  second  part  and  £.  F.  G.  H.  and  J.  K.  of  the  third  part 
and  an  indenture  dated  the  same  day  and  made  between  the 
said  A.  B.  of  the  first  part  the  said  0.  B.  then  0.  D.  of  the 
second  part  L.  D.  of  the  third  part  and  the  said  £.  F.  G.  H. 
and  J.  K,  of  the  fourth  part  or  by  either  of  the  said  indentures 
in  all  the  property  of  whatever  description  which  is  now  or  may 
hereafter  become  subject  to  the  trusts  of  the  said  indentures  or 
either  of  them 

And  secondly  all  that  policy  of  assurance  for  the  sum  of 

£ on  the  life  of  the  said  A.  B.  granted  to  him  by  the 

Assurance  Society  dated  the day  of numbered 

and  imder  the  annual  premium  of  £ and  all  the 

money  assured  or  to  become  payable  by  or  under  the  said  policy 
and  the  full  benefit  thereof 

To  HAVE  AND  TO  HOLD  all  the  said  premises  hereinbefore  ex-  Habendum, 
pressed  to  be  hereby  assigned  unto  the  said  N.  N.  subject  to  the 
proviso  for  redemption  hereinafter  contained 

Provided  always  and  it  is  hereby  agreed  and  declared  Proviso  for 
that  if  the  said  A.  B.  his  heirs  executors  administrators  or  as-  redemption, 
signs  shall  on  the  Ist  day  of  September  1884  pay  to  the  mort- 
gagee the  said  sum  of  £ with  interest  for  the  same  in  the 

meantime  at  the  rate  of  £ per  cent,  per  annum  then  the 

mortgagee  shall  at  any  tkne  thereafter  upon  the  request  and  at 
the  cost  of  the  said  A.  B.  his  executors  administrators  or  assigns 
re-assign  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned  unto  the  said  A.  B.  his  executors  administrators  or 
assigns  or  as  he  or  they  shall  direct 

And  the  said  A.  B.  hereby  covenants  with  the  said  N.  N.  (/)  Covenants  by 
that  he  the  said  A.  B.  will  not  do  or  suffer  anything  whereby  mortgagor : 
the  said  policy  of  assurance  may  become  void  or  voidable  or  the  To  ^reep  up 
mortgagee  may  be  prevented  from  receiving  any  of  the  money  P^^^^y* 
intended  to  be  nereoy  assured 

And  that  if  the  said  policy  shall  become  voidable  he  the  said  To  restore 
A.  B.  will  immediately  tnereupon  at  his  own  cost  do  all  things  policy,  if 
necessary  for  restoring  and  keeping  on  foot  the  said  policy  voidable. 

And  that  if  the  said  policy  or  any  new  nolicy  or  pohcies  to  To  effect  a 
be  effected  as  hereinafter  is  mentioned  shall  become  void  he  the  new  policy, 
said  A.  B.  will  immediately  thereupon  at  his  own  cost  effect  or  if  necessary, 
enable  the  mortgagee  to  effect  a  new  policy  or  new  policies  of 
assurance  on  the  me  of  the  said  A.  B.  in  the  name  of  the 
mortgagee  in  such  sum  or  sums  of  money  as  shall  be  or  amount 

{e)  AnUf  pp.  27,  74,  83.  (/)  Ante,  pp.  234,  236,  498, 

and  note  (a). 
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Kflfw  policies 
to  be  subject 
toseouii^. 


To  pay 
premiums. 


Power  for 
mortgagee 
topa^ 
premiums. 


To  repay 
money  so 
expended 
by  tlie 
mortgagee. 


Such  money 
tobeaohargpe. 


Interpreta* 
tion  olause. 


to  the  sum  which  would  have  been  payable  under  the  policv 
or  polioies  which  ahall  have  become  yoid  if  the  said  A.  B.  haJa 
then  died 

And  that  every  such  new  policy  and  all  the  money  to 
become  payable  under  the  same  shall  be  subject  to  the  proviso 
for  redemption  hereinbefore  contained  and  to  all  the  powers 
hereby  vested  in  the  mortgagee  and  shall  be  held  and  applied 
upon  the  trusts  and  for  the  purposes  by  these  presents  declared 
and  expressed  concerning  the  said  poUcy  of  assurance  herein- 
before expressed  to  be  hereby  assigned  and  the  money  to  become 
payable  under  the  same 

And  that  he  the  said  A.  B.  will  during  the  continuance  of 
the  present  security  duly  and  pimctually  pay  the  annual  pre- 
mium or  premiums  and  other  sum  or  sums  of  money  (if  any) 
necessary  for  keeping  on  foot  the  said  policy  of  assurance 
hereinbefore  expressed  to  be  hereby  assiened  and  any  new 
policy  or  policies  of  assurance  to  be  effected  as  hereinbefoie  is 
provided  and  will  forthwith  deliver  the  receipt  for  every  such 
payment  to  the  mortgagee 

And  that  if  the  said  A.  B.  shall  at  any  time  neglect  or  refuse 
to  make  the  payments  aforesaid  or  any  of  them  it  shall  be 
lawful  for  the  mortgagee  to  pay  the  said  annual  premium  or 
premiums  and  such  o&er  sum  or  sums  of  money  (if  any)  as 
shall  become  payable  for  keeping  on  foot  the  said  policy  of 
assurance  hereinbefore  expressed  to  be  hereby  assigned  or  any 
such  new  policy  or  policies  as  aforesaid 

And  that  he  the  said  A.  B.  will  on  demand  pay  to  the  mort- 
gagee every  such  sum  of  money  as  shall  have  been  paid  by  the 
mortgagee  in  or  towards  payment  of  the  said  annual  premium 
or  premiums  or  sum  or  sums  of  money  and  all  costs  and 
expenses  (if  any)  which  shall  have  been  paid  by  the  mortgagee 
in  effecting  any  such  new  policy  or  policies  of  assurance  as 
aforesaid  or  otherwise  in  relation  to  the  premises  with  interest 

for  the  same  after  the  rate  of  £ per  cent,  per  annum  from 

the  time  or  respective  times  of  tiie  same  having  been  paid 

And  that  in  the  meantime  and  until  the  same  shall  be  so 
repaid  with  interest  as  aforesaid  the  said  policy  hereinbefore 
expressed  to  be  hereby  assigned  and  any  new  policy  or  policies 
to  be  effected  in  pursuance  of  the  aforesaid  provisions  m  that 
behalf  and  all  the  money  to  become  payable  under  the  same 
respectively  shall  stand  and  be  charged  witii  the  payment  of  such 
sum  or  sums  of  money  as  shall  have  been  paid  by  the  mortgagee 
as  aforesaid  and  the  interest  thereon  (g) 

And  it  is  hebeby  declailed  that  in  these  presents  the  ex- 
pression **  the  mortgagee  **  refers  to  the  said  N.IN'.  his  executors 
administrators  or  assigns 

In  witness  {k) 

Note. — Formal  notice  of  this  mortgage  should  be  served 
on  the  trustees  of  the  settlement  and  on  the  Assurance  Com- 
pany (t)  immediately  after  the  execution  of  the  mortgage  deed. 


{a)  Dayidson,  Free.  Conv.,Vol. 
u.,  Part  ii.,  497—499,  4th  ed. 
(A)  Ante,  p.  497. 


(i)  See   Stat.   30  St   31  Vict, 
c.  144,  s.  3. 
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vn. 

Settlement  on  marriage  of  Freehold  Houses  in  the  Metro- 
polis on  the  part  of  the  intended  Husband,  and  of 
two  Sums  of  Stock  on  the  part  of  the  intended  Wife. 
The  Freehold  Houses  are  settled  upon  Trust  for  Sale, 
and  are  conveyed  to  the  Trustees  by  a  separate 
Deed  (/). 

1.  Conveyance  of  the  Freehold  Houses  to  the  Trustees  (A?), 

THIS  INDENTURE  made  the  25th  day  of  January  1883  Date; 
Between  A.  B.  [ifdended  husband]  of  [descrij>tion']  of  the  first  parties, 
part  C.  D.  [intended  wife]  of  [description]  of  the  second  part 
and  E.  F.  of  [description]  G.  H.  of  [description]  and  J.  A.  of 
[description]  {trustees)  of  me  third  part 

WriNESSETU  that  in  consideration  of  a  marriage  intended  to  Testatum, 
be  solemnized  between  the  said  A.  B.  and  C.  D.  and  in  pursuance 
of  an  agreement  in  this  behalf  entered  into  upon  the  treaty  for 
the  said  intended  marriage  the  said  A.  B.  with  the  approbation 
of  the  said  G.  D.  doth  hereby  grant  {I)  as  settlob  (m)  unto  the 
said  E.  F.  G.  H.  and  J.  K. 

Att.  those  [three  hottses  in  Middlesex  within  the  metropolis]  (n)  Parcels. 

To  HAVE  AND  TO  HOLD  the  same  premises  itnto  and  to  the  Habendum. 
USE  OF  the  said  E.  F.   G.  H.  and  J.  £.  in  fee  simple  (o) 

Upon  trust  for  the  said  A.  B.  and  his  heirs  until  the  said  Trusts: 

intended  marriage  and  after  the  solemnization  thereof  f q^  a.  B.  until 

Upon  trust  at  the  req^uest  and  with  the  consent  in  writing  marriage 

of  the  said  A.  B.  during  his  life  and  after  his  death  of  the  said  ^^^  |^^    ' 

C.  D.  during  her  life  (p)  and  after  the  death  of  the  scdd  A.  B.  ^^^ 
and  of  the  said  C.  I),   at  the  discretion  of   the  trustees  or 
trustee  for  the  time  being  of  these  presents  (9^  to  8ell(r)  the 
hereditaments   hereinbefore  expressed  to   be   nereby  granted 
either    all  at   the    same    time    or   any  part  thereof   at  any 

time   and  to  stand    possessed  of   the  proceeds   of  any  sucn  and  to  stand 

side  («)  UPON  THE  TRUSTS  declared  concerning  the  same  by  an  poesessed  of 
indenture  of  even  date  with  these  presents  expressed  to  be  made  proceeds  of 
between  the  said  A.  B.  of  the  first  part  the  said  0.  D.  of  the  sale  on  trusts 


(J)  As  to  the  frame  of  a  settle- 
ment of  this  description,  see 
Williams  on  Settlements,  123 — 
127  ;  ante,  pp.  368,  369. 

{k)  As  to  what  is  left  to  the 
operation  of  Ihe  law  in  the  aboye 
precedent,  see  antey  pp.  178 — 180, 
186--191,  194—198,  300—303, 
812—314,  364,  366—371. 

(/)  Ante,  p.  223. 

(m)  Ante,  pp.  27,  74,  86. 

(ff)  Ante,  pp.  60—74,  242,  243. 

(0)  Ante,  p.  225. 

( p)  It  is  desirable  that  the  per- 
son to  consent  to  sale  by  the 
tmsteee  should  be  the  tenant  for 
life  for  the  time  being  for  the 


purposes  of  the  Settled  Land  Act 
1882  ;  see  ante,  pp.  354,  355,  357 
—361,  366—371. 

(q)  ^nte,pp.l79, 181,194—198. 

fr)  Ante,  pp.  186—189. 

(«)  It  is  unnecessary  to  express 
that  the  trustees  shall  be  entitled 
to  pay  the  expenses  of  sale,  or 
any  other  expenses  incurred  in 
the  execution  of  the  trust,  out  of 
the  proceeds  of  sale.  Trustees 
are  entitled  to  pay  any  expenses, 
which  haye  been  properiy  in- 
curred, out  of  their  trust  fund ; 
see  Lewin  on  Trusts,  Gh.  xxiii., 
s.  2,  626  et  t$q.,  6th  ed. 
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Appointment 
of  trustees  for 
the  purposes 
of  the  Settled 
Land  Act, 
1882. 

Provision  dis- 
pensing with 
consent  of 
trustees  or 
order  of  Ck>urt 
for  sale  or 
lease  bj  ten- 
ant for  life. 

Provision 
dispensing 
with  notice 
to  trustees. 


seoond  pari  L.  D.  of  the  third  part  and  the  said  E.  F.  G.  H. 
and  J.  K.  of  the  fourth  part  and  intended  to  be  executed 
immediately  after  the  execution  of  these  presents 

And  it  is  hereby  declared  that  after  the  solemnization  of  the 
said  intended  marriage  until  all  the  hereditaments  hereinbefore 
expressed  to  be  hereby  granted  shall  have  been  sold  the  trustees 
or  trustee  for  the  time  boiog  of  these  presents  {t)  shall  pay  the 
rents  and  profits  of  all  or  any  part  of  the  hereditaments  herein- 
before expressed  to  be  hereby  granted  which  e^ll  for  the  time 
being  remain  unsold  to  the  said  A.  B.  during  his  life  and  after 
his  death  to  the  said  C.  D.  during  her  life  {u)  and  aftor  the  death 
of  the  said  A.  B.  and  of  the  said  C.  D.  shall  stand  possessed  of 
such  rents  and  profits  T7P0N  the  trusts  declared  oonoeming 
the  same  by  the  said  indenture  of  even  date  with  these  presents 

And  it  is  hereby  agreed  and  declared  that  tne  said 
E.  F.  Q.  H.  and  J.  K.  shall  be  the  trustees  of  these  presents 
for  the  purposes  of  the  Settled  Land  Act  1882  (v) 

And  that  any  messuage  now  existing  or  hereafter  to  be  erected 
on  any  part  of  the  hereditaments  hereinbefore  expressed  to  bo 
hereby  granted  shall  not  be  considered  to  be  a  principal  mansion 
house  erected  on  settled  land  but  that  all  or  any  part  of  the 
hereditaments  hereinbefore  expressed  to  be  hereby  granted  and* 
any  messua^  or  messuages  erected  thereon  may  be  sold  or  leased 
by  an  exercise  of  any  of  the  powers  of  a  tenant  for  life  (x)  under 
the  Bottled  Land  Act  1882  without  the  consent  of  the  trustees  for 
the  purposes  of  that  Act  or  an  order  of  the  Court  {y) 

And  that  any  person  or  persons  who  may  oe  entitled  to 
exercise  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act  1882  may  make  or  contract  to  make  any  sale  exchange 
partition  lease  mortgage  or  charge  of  the  hereditaments  herein- 
Before  expressed  to  hd  hereby  granted  or  any  part  thereof  in 
exercise  of  any  of  the  said  powers  without  being  obliged  to  give 
to  the  trustees  for  the  purposes  of  that  Act  or  to  any  one  of  them 
or  to  the  solicitor  for  such  trustees  any  preyious  notice  of  his  or 
their  intention  in  that  behalf  (z) 

And  that  the  said  A.  B.  and  G.  D.  during  their  joint  liTes 
and  the  surriyor  during  his  or  her  life  sluul  be  the  proper 
persons  and  person  to  appoint  new  trustees  or  a  new  trustee  of 
these  presentis  for  any  purpose  (a) 

In  witness  {b) 

Note.— A  memorial  of  this  deed  must  be  registered  in  the 
Middlesex  register  (c). 


[0  ^nU,  pp.  179,  104—198. 

\u)  Ante,  pp.  368,  369. 

[v)  Ante,  pp.  292,  866.  If  the 
land  oome  to  be  held  on  trust  for 
sale  and  to  hold  the  proceeds  on 
trust  for  any  infant  or  infants, 
the  trustees  will  be  able  to  exer- 
dae  the  powers  of  a  tenant  for 


life  on  behalf  of  saoh  infant  or 
infants ;  see  anUf  p.  364. 

Ix)  See  ante,  pp.  361—365. 

(v)  Ante,  pp.  317,  318. 

u)  Anie,  pp.  344 — 347. 

la)  Ante,  pp.  176 — 179. 

lb)  Ante,  p.  497. 

(tf)  Wms.ll.F.  204. 
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2.  Settlement  of  ihe  Prooeeda  of  Bale  of  the  Freehold  Houeei  and 
of  the  sums  of  Stock  eetUed  on  the  part  of  the  Wife  (d). 

THIS  INDENTUEE  made  the  25th  day  of  Janaair  1883  Bate; 
Between  A.  B.  [intended  htjuhand]  of  [description']  of  the  first  partieB. 
part  0.  D.  [intended  vnfe']  of  [description']  of  the  second  part 
li.  D.  [faiher  of  intended  wife]  of  [description]  of  the  thiixipart 
and  E.  F.  of  [description]  G.  H.  of  [description]  and  J.  K,  of 
[description]  who  are  in  these  presents  referred  to  as  ''the 
trustees  *'  of  the  fourth  part 

Wbebeas  a  marriage  is  intended  to  be  solemnized  between  Becitalfl. 
the  said  A.  B.  and  G.  D.  And  whebeas  in  pursuance  of  an 
agreement  in  that  behalf  entered  into  u^n  the  treaty  for  the 
said  intended  marriage  the  said  L.  D.  with  the  approbation  of 
the  said  A.  B.  and  C.  D.  has  transferred  the  sums  of  stock 
described  in  the  schedule  hereto  into  the  names  of  the  trustees 
to  the  intent  that  the  trustees  (e)  shall  stand  possessed  thereof 
UPON  TBUST  for  the  said  L.  D.  until  the  said  intended  marriage 
and  after  the  solemnization  thereof  upon  the  trusts  and  with 
and  subject  to  the  powers  provisoes  agreements  and  declarations 
hereinafter  declared  and  contedned  concerning  the  same  And 
whereas  by  an  indenture  of  even  date  with  these  presents 
expressed  to  be  made  between  the  said  A.  B.  of  the  first  part  the 
said  C.  D.  of  the  second  part  and  the  said  E.  F.  G.  H.  and  J.  K. 
of  the  third  part  and  intended  to  be  executed  immediately  before 
the  execution  of  these  presents  the  said  A.  B.  granted  the  here- 
ditaments described  therein  unto  and  to  the  use  of  the  said 
E.  F.  G.  H.  and  J.  £.  in  fee  simple  upon  trust  for  the  said 
A.  B.  and  his  heirs  until  the  said  intended  marriage  and  after 
the  solemnization  thereof  upon  trust  with  the  consent  or  at  the 
discretion  tiierein  specified  to  sell  the  said  hereditaments  or  any 
part  thereof  and  to  stand  possessed  of  the  proceeds  of  any  such 
sale  upon  the  trusts  declared  concerning  the  same  by  these 
presentis 

Now  THIS  Indenture  wttnebseth  that  in  further  pursuance  Testatum : 
of  the  agreement  entered  into  upon  the  treaty  for  the  said  DecJioratioa 
intended  marriage  and  in  consideration  of  the  said  intended  of  tnuts. 
marriage  it  is  hereby  agreed  and  declared  that  after  the  solemni- 
zation of  the  said  intended  marriage  the  trustees  if)  shall  either 
permit  the  sums  of  stock  described  in  the  schedule  hereto  or  any  ^q  permit 
of  them  or  any  part  or  parts  thereof  respectiyely  to  remain  in  present 
their  present  state  of  investment  or  shall  at  an^  time  or  times  mveetments 
with  uie  consent  of  the  said  A.  B.  and  C.  D.  during  their  joint  to  remain,  or 
lives  and  of  the  survivor  during  his  or  her  life  and  after  the  to  oonvert 
deal^  of  such  survivor  at  the  discretion  of  the  trustees  {g)  sell  them  into 
or  convert  into  money  the  said  sums  of  stock  or  any  of  them  or  nw>ney. 
any  part  or  parts  thereof  respectively 

And  shall  with  such  consent  or  at  such  discretion  as  afore-  For  invest- 
said  invest  any  money  which  shall  be  so  produced  and  the  ment. 

((Q  See   Williams   on   Settle-  (e)  Antey-pp,  194—198. 

mentB,  127,  144—184  ;   on/e,  pp.  (/)  Ante^  pp.  179,  194—198. 

176—180,    189—191,    192—198,  (jf)  Ibid, 
206—209,  210—214,  279,  280. 
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proceeds  of  any  sale  or  sales  whioh  may  be  made  by  virtue^  of 
the  hereinbefore  recited  indenture  and  any  other  money  which 
may  be  or  become  subject  to  the  trusts  of  these  presents  and 
which  ought  to  be  invested  in  the  names  or  under  the  legal 
control  of  the  trustees  in  any  of  the  parliamentary  stocks  or 
public  funds  or  in  government  securities  of  the  Unitea  Kingdom 
or  India  or  upon  freehold  copyhold  lecuehold  or  chattel  real 
securities  in  Qreat  Britain  but  not  in  Ireland  (such  leasehold 
or  chattel  real  securities  to  be  upon  hereditament  to  be  held  for 
a  term  of  which  not  less  than  nf ty  years  shall  be  unejqoired  at 
the  date  of  investment^  or  in  the  capital  stock  of  the  Bank  of 
England  or  stock  of  tne  Metropolitan  Board  of  Works  or  in 
or  upon  the  debentures  or  debenture  stock  or  preference  or 
guaranteed  stock  or  shares  of  any  railway  canal  or  dock  com- 
pany in  Great  Britain  which  shall  have  paid  a  dividend  on  its 
ordinary  capital  stock  for  each  of  the  three  years  last  preceding 
the  investment  thereon  or  in  or  on  the  stocks  shares  or  securities 
of  any  undertaking  in  Great  Britain  or  India  the  dividend  or 
interest  on  which  is  guaranteed  by  the  government  of  Great 
Britain  or  India  or  in  any  annuity  whemer  now  existing  or 
hereafter  to  be  created  the  pa^nnent  of  which  is  charged  on  the 
revenues  of  India  or  in  the  funds  bonds  or  other  securities  of 
any  British  colonial  government  but  not  in  any  other  mode  of 
investment  {h) 
Power  to  vary  And  may  with  such  consent  or  at  such  discretion  as  aforesaid 
investments,  from  time  to  time  vary  or  transpose  all  or  any  of  the  invest- 
ments of  the  property  for  the  time  being  subject  to  the  trusts  of 
these  presents  for  or  into  any  other  or  others  of  the  description 
hereby  authorized  (t) 
To  pay  income  And  shall  fat  the  income  of  the  sums  of  stock  described 
of  fund  settled  in  the  schedule  hereto  and  of  the  investments  thereof  to  the 
by  wife  to  her  said  C.  D.  {k)  during  her  life  and  after  her  death  to  the  said 
for  life  then      A.  B.  during  his  life 

to  husband  ^ND  SHALL  PAY  the  income    of  the  proceeds  of  any  sale 

for  Me.  Qj.  gales  which  may  be  made  by  virtue  of  the  hereinl)efore 

To  pay  income  recited  indenture  and  of  the  investments  thereof  to  the  said 
of  fund  settled  A.  B.  during  his  life  and  after  his  death  to  the  said  C.  D. 
byhuflW      during  her  Ufe  (0 

to  him  for  life      ^ND  AFTER  THE  DEATH  of  the  said  A.  B.  and  C.  D.  shall 

tbento  wife      g^^nd  possessed  of  the  sums  of  stock  described  in  the  schedule 

^^     ®'  hereto  and  the  proceeds  of  any  sale  or  sales  which  mav  be  made 

Tmsts  for  the  by  virtue  of  the  hereinbefore  recited  indenture  and  the  invest- 

issue  ^'^d  ments  and  income  thereof  respectively  IN  trust  for  all  or  such 

ohildrenofthe  ^^^  ^^  more  exclusively  of  the  others  or  other  of  the  issue 

™*'"*^*         (whether  children  or  more  remote)  of  the  said  intended  marriage 

such  remoter  issue  to  be  bom  during  the  lives  of  the  said  A.  B. 

and  C.  D.  or  the  life  of  the  survivor  of  them  or  within  twenty- 

(A)  Ante,  pp.  206—209  ;  Wil-  176. 

liams  on  Settlements,  170—176.  (Ar)  Ants,  pp.  418,  419.     Wil- 

For  other  forms  of  investment  liams  on  SetUements,  127,  128, 

clauses,  see   1   Davidson,  Free.  149. 

Conv.  336.  337.  (/)  Williams  on    Settlements, 

(t)  Williams   on   Settlements,  149. 
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one  years  after  the  death  of  such  surviyor  at  such  age  or  time 
or  respeotiye  ages  or  times  if  more  than  one  in  such  snares  and 
with  such  future  or  executory  or  other  trusts  for  the  benefit  of 
the  said  issue  or  some  or  one  of  them  and  with  such  provisions 
for  their  respectiye  advancement  (either  overreaching  the  in- 
terests prior  to  this  power  or  not)  or  maintenance  or  education 
at  the  (uscretion  of  the  trustees  or  trustee  for  the  time  being  or 
of  any  other  persons  or  person  and  upon  such  conditions  with 
such  restrictions  and  in  such  manner  as  the  said  A.  B.  and  C.  D. 
shall  by  any  deed  or  deeds  or  writing  or  writings  sealed  and 
delivered  with  or  without  power  of  revocation  and  new  appoint- 
ment jointly  appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or  by 
will  or  codicil  appoint  (m) 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment IN  TBUST  for  all  the  children  or  any  the  child  of  the 
said  intended  marriage  who  being  sons  or  a  son  shall  attain  the 
age  of  twenty-one  years  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  under  that  age  and  if  more  than  one 
in  equal  shares  (n) 

Peovided  always  that  no  child  who  or  whose  issue  shall  Hotchpot 
take  any  part  of  the  said  trust  premises  under  any  appointment  clause, 
in  pursuance  of  either  of  the  powers  lastly  hereinbefore  con- 
tained shall  in  default  of  appomtment  to  the  contrary  have  or 
be  entitled  to  any  share  of  the  unappointed  part  of  the  said 
trust  premises  without  bringing  the  share  or  shares  appointed 
to  h\m  or  her  or  to  his  or  her  issue  into  hotchpot  and  account- 
ing for  the  same  accordingly  (o) 

Peovided  always  and  it  is  hereby  agreed  and  declared  Advancement 
that  it  shall  be  lawful  for  the  trustees  after  the  death  of  the  clause, 
said  A.  B.  and  C.  D.  or  in  their  his  or  her  lifetime  with  their 
his  or  her  consent  in  writing  to  raise  any  part  or  parts  not 
exceeding  altogether  one-half  of  the  then  expectant  or  presump- 
tive or  vested  share  of  any  child  of  the  said  intended  marriaffe 
under  the  trusts  hereinbefore  declared  and  to  pay  or  apply  the 
same  for  his  or  her  advancement  or  benefit  as  the  trustees  shall 
think  fit  {p) 

And  it  is  hereby  agreed  and  declared  that  if  there  Trusts  in 
shall  be  no  cluld  of  the  said  intended  marriage  who  being  a  son  default  of 
shall  attain  the  age  of  twenty-one  years  or  being  a  daughter  children, 
shall  attain  that  age  or  marry  under  that  age  then  (subject  and 
without  prejudice  to  the   trusts   hereinbefore    declared)   the 
trustees  sWl  stand  possessed  of  the  said  trust  premises  and  the 
income  thereof  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  have  been  apphed  imder  any  of  the 

(m)  Williams  on  Settlements,  164—166. 

155—160.  (p)  1  Davidson,  Free.  Cony.  348, 

(ft)  Williams   on  Settlements,  349,  4th  ed.;  WiUiams  on  Settle- 

160 — 164.  ments,  166.    As  to  maintenance, 

(o)  lDayid8on,Prec.ConY.341,  lee  pp.  210 — 214 1  ante, 
4tn  ed.;  Williams  on  Settlements, 
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Ab  to  fund 
Bottled  by 
husband. 


As  to  fond 
settled  by 
wife. 


Covenant  by 
wif  e  to  settle 
her  other  or 
after-acquired 
property 
abore  the 
yalne  of  200/. 


truBts  or  powers  herein  contained    Upon  the  trusts  following 
(that  is  to  say) 

As  TO  the  proceeds  of  any  sale  or  sales  which  may  be  made 
by  virtue  of  the  hereinbefore  recited  indenture  and  tlie  inyeet- 
ments  and  income  thereof  or  so  much  thereof  re^>ectiTely  as 
shall  not  haye  become  vested  or  have  been  applied  under  any 
of  the  trusts  or  powers  herein  contained  after  tlie  death  of  the 
said  C.  D.  and  such  default  or  failure  of  children  as  aforesaid 
which  shall  last  happen  In  trust  for  the  said  A.  B.  his  executors 
administrators  and  assigns  {q) 

Aim  AS  TO  the  sums  of  stock  described  in  the  schedule  hereto 
and  the  investments  and  income  thereof  or  so  much  thereof 
respectively  as  shall  not  have  become  vested  or  bare  been 
applied  under  any  of  the  trusts  or  powers  herein  contained  after 
the  death  of  the  said  A.  B.  and  such  default  or  failure  of 
children  as  aforesaid  which  shall  last  happen  In  tbust  for 
such  pei'son  or  persons  and  for  such  purposes  as  the  said  C.  D. 
shall  during  coverture  by  will  or  codicil  or  when  not  under 
coverture  by  deed  with  or  without  power  of  revocation  and  new 
appointment  or  by  will  or  codicil  appoint 

And  in  default  of  any  and  suoject  to  every  such  appoint- 
ment Upon  the  trusts  following  (that  is  to  say)  If  tkx  said 
C.  D.  shall  survive  the  said  A.  B.  then  in  trust  for  the  said 
0.  D.  absolutely  But  if  the  said  A.  B.  shall  survive  the 
said  C.  D.  then  in  trust  for  such  person  or  persons  as  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates  would 
have  become  entitled  thereto  at  the  decease  of  the  said  O.  T>. 
had  she  died  possessed  thereof  intestate  and  without  having 
been  married  such  persons  if  more  than  one  to  take  as  tenants 
in  common  in  the  shares  in  which  they  would  have  taken  under 
the  same  statutes  (r) 

And  the  said  C.  D.  hereby  covenants  with  'the  trustees  («) 
that  if  the  said  C.  D.  now  is  or  if  during  the  said  intended 
coverture  she  shall  at  one  and  the  same  time  and  from  one  and 
the  same  source  become  seised  or  possessed  of  or  entitled  to  or 
empowered  absolutely  to  dispose  (otherwise  than  by  will)  of  any 
real  or  personal  property  exceeding  the  value  of  200/.  (except 
jewels  trinkets  ornaments  furniture  plate  pictures  prints  and 
books  and  other  articles  of  the  like  nature)  for  any  estate  or 
interest  whatever  other  than  an  estate  or  interest  for  the  Hfe  or 
determinable  with  the  life  of  the  said  C.  D.  then  and  in  every  such 
case  the  said  C.  D.  and  all  other  necessary  parties  (if  any)  wiU 
at  the  cost  of  the  said  trust  estate  as  soon  as  circumstances  will 
admit  and  to  the  satisfaction  of  the  trustees  or  trustee  for  the 
time  being  convey  assign  and  assure  the  said  real  or  personal 
property  to  or  otherwise  cause  the  same  to  be  vested  in  the  said 
trustees  or  trustee  Upon  trust  that  they  or  he  shall  with  aH 
convenient  speed  and  in  such  manner  as  they  or  he  shall  think 


{q)  Williams  on  Settlements, 
168. 

(r)  1  Davidson,  Free.  Oonv.  351, 
362,  4th  ed.;  Williams  on  Settle- 


ments, 144,  145,  168,  169 ;  «ff^, 
pp.  456 — 460. 

(«)  AnU,    pp.   234-^238,   418, 
419,  447. 
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fit  (but  as  to  reyersionary  property  not  until  it  shall  fall  into 
possession  unless  it  shall  appear  to  the  said  trustees  or  trustee 
that  the  capital  of  the  trust  estate  will  probably  be  injured  by 
deferring  the  sale^  sell  or  call  in  and  conyert  into  money  such 
part  or  parts  of  tne  said  propert^r  as  shall  not  consist  of  money 
or  of  stocks  funds  shares  or  securities  hereinbefore  authorised  as 
an  inyestment  And  shall  stand  possessed  of  any  money  which 
shall  arise  from  any  such  sale  calling  in  and  conyersion  and  of 
such  part  or  parts  of  the  said  property  as  shall  consist  of  money 
or  of  such  stocks  funds  shares  or  securities  as  aforesaid  and  of 
the  income  thereof  respectiyely  upon  the  trusts  and  with  and 
subject  to  the  powers  proyisoes  agreements  and  declarations 
hereinbefore  declared  concerning  the  sums  of  stock  described  in 
the  schedule  hereto  and  the  inyestments  and  the  income  thereof 
respectiyely 

PBOyiDED  ALWAYS  AST)  IT  IS  HEREBY  AGREED  AND  DEGLAEED  Restraint  on 

that  the  said  C.  D.  shall  haye  no  power  during  her  said  intended  anticipation, 
or  any  future  coyerture  to  dispose  by  way  of  anticipation  of 
any  interest  whateyer  in  any  property  to  which  she  may  be  or 
become  entitled  by  yirtue  of  these  presents  or  of  the  hereinbefore 
recited  indenture  (t) 

And  it  is  hereby  agreed  and  declared  that  until  all  the  Rents  and 
hereditaments  comprised  in  the  hereinbefore  recited  indenture  profits  of 
shall  haye  been  sold  the  rents  and  profits  of  aU  or  any  part  of  freeholds 
the  same  hereditaments  which  shall  for  the  time  being  remain  ?^*^  ^^}^ 
unsold  shall  be  paid  and  applied  as  if  such  rents  and  profits  ?®  *PP^®d  as 
were  income  arismg  from  inyestments  duly  made  in  pursuance  "'*^™®' 
of  the  trusts  declared  by  these  presents  of  the  proceeds  of  sale  of 
the  same  hereditaments 

Provided  always  and  it  is  hereby  agreed  and  declared  Power  to 
that  if  in  the  execution  of  any  of  the  trusts  or  powers  of  these  apportion 
presents  it  shall  become  necessary  to  diyide  or  apportion  between  blended  trust 
or  among  two  or  more  persons  the  seyeral  funds  the  trusts  f^^ds. 
whereof  are  hereinbefore  declared  and  all  or  any  of  the  trust 
money  stocks  funds  shares  or  securities  of  which  the  said  trust 
funds  shall  then  consist  shall  be  so  blended  together  that  it  shall 
be  doubtful  which  part  or  parts  thereof  shaU  haye  been  pro- 
duced by  or  substituted  for  each  original  fund  or  any  part 
thereof  respectiyely  it  shall  be  lawful  for  the  trustees  to  diyide 
or  a^jyortion  the  said  trust  money  stocks  funds  shares  and 
securities  between  or  among  the  seyeral  persons  entitled  thereto 
in  such  manner  as  the  said  trustees  or  trustee  shall  deem  just 
and  reasonable  according  to  the  respectiye  rights  and  interests 
of  such  persons   And  such  division  or  apportionment  shall  be  as 
binding  and  oondusiye  upon  all  persons  then  or  thereafter  to  be 
interested  in  the  premises  as  if  the  same  had  been  duly  made  by 
a  Court  of  competent  jurisdiction  (ti) 

And  it  is  hereby  agreed  and  declared  that  the  said  A.  B.  Persons  to 

and  C.  D«  during  their  joint  Hyes  and  the  suryiyor  during  his  appoint  new 

trustees. 

{t)  See  ante,  pp.  883,  418,  419,  (ti)  1  Davidson,  Ptec.  Gonr.  359, 

447 ;  Williiims  on  Settlements,  4th  ed.  As  to  trustees'  receipts 
133---148,  149.  and  powers  to  oompromiie,  see 

antfy  pp.  189—194. 
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or  her  life  shall  be  the  proper  -pemoiiB  and  person  to  appoint  w 

trustees  or  a  new  trustee  of  these  presents  (x) 

Bpeoial  power      And  that  (in  addition  to  the  powers  ana  indemnity  and  rigl&t 

to  tnutees.       to  reimbursement  by  law  given  to  trustees)  the  trustees  shall  be 

at  liberty  to  dispense  wholly  or  partially  with  the  investigation 

or  production  of  the  lessor*s  title  on  lending  money  on  leasehold 

securities  or  otherwise  to  lend  on  any  security  with  lees  than  a 

marketable  title  and  i^all  not  be  answerable  for  any  loss  thereby 

occasioned  {y) 

In  witness  (2) 

The  SCHEDULE  above  referred  to. 

[1500/.  Bank  Stock.} 
[3000^  Railway  Debenture  Stock,'] 


vin. 

Betirement  of  one  of  the  Trustees  trota  the  Trusta  of  tlie 
Settlement  made  by  the  two  preceding  Deeds  («), 
effected  by  Deeds  indorsed  (d)  Uiereoxi;  no  change 
having  been  made  in  the  Condition  or  Investments 
of  the  Trust  Estate. 

1.  Deed  indorsed  on  the  Conveyance  {c), 

THIS  INDENTURE  made  the  2 1  st  day  of  July  1 883  Between 
the  within  named  A.  B.  and  the  within-named  C.  D.  now  C.  B. 
the  wife  of  the  said  A.  B.  of  the  first  part  the  within-named 
E.  F.  of  the  second  part  and  the  within-named  G.  H.  and  J.  K. 
of  the  third  part 

Whereas  the  marriage  between  the  said  A.  B.  and  C.  D.  was 
solemnized  on  the  26th  day  of  January  1883  And  whebeas  the 
said  E.  F.  desires  to  be  discharged  from  the  trusts  of  the  within 
written  indenture 

Now  this  Indentttre  WITNESSETH  as  follows  that  is  to  say 
The  said  E.  F.  hereby  declares  that  he  is  desirous  of  being 
discharged  from  the  trusts  of  the  within  written  indenture 

And  THE  SAID  G.  H.  J.  K.  A.  B.  and  C.  B.  herebv  consent 
to  the  discharge  of  the  said  E.  F.  from  the  trusts  of  me  within 
written  indenture  and  to  the  vesting  of  the  property  subject  to 

(x)  Ante^  pp.  176 — 179.  they  may  be  carried  out  by  deeds 


{v)  8  DaTidflon,  Free.  Conv.  720,  expretaed  to  be  supplemental  (see 

Sraed.  ante,  p.  227)  to  tiie  oonreTance 

(t)  Ante,  p.  497.  and  settlement  respeotlTely,  and 

ia\  Ante,  pp.  605,  607.  otherwise  in  the  same  fomiB  as 

{b)  If  this  and  the  following  the  deeds  in  the  text. 

tranaaotion   cannot  be  oonveni-  {e)  Ante,  p.  606.     See  pp.  180 

ently  effected  by  deeds  indorsedy  — 186,  ante.  . 
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the  trusts  of  the  within  written  indenture  in  the  said  G.  H.  and 
J.  K.  alone 

And  the  said  E.  F.  G.  H.  J.  K.  A.  B.  and  0.  B.  hereby 
declare  that  all  the  estate  and  interest  of  the  said  E.  E.  G.  H. 
and  J.  K.  in  the  hereditaments  and  in  any  chattel  comprised  in 
or  subject  to  the  trusts  of  the  within  written  indenture  and  the 
right  to  recover  and  receive  any  debt  or  other  thing  in  action 
subject  to  the  same  trusts  shall  vest  in  the  said  G.  H.  and  J.  K. 
alone 

And  the  said  E.  F.  hereby  covenants  with  the  said  G.  H.  Coyenant  by 
and  J.  K.  that  he  the  said  E.  F.  has  not  done  or  knowingly  retiring 
suffered  or  been  party  or  privy  to  anything  whereby  the  here-  trustee  with 
ditaments  and  proiwrty  comprised  in  or  subject  to  the  trusts  of  J*^^*!^^^^ 
the  within  written  indenture  or  any  jjart  thereof  are  is  or  may  -^^g*  jj^. 
be  impeached  affected  or  incumbered  in  title  or  otherwise  how-  cmnbrances. 
soever 

In  witness  (d). 

Note. — A  memorial  of  this  deed  must  be  registered  in  the 
Middlesex  register  (^). 


2. — Deed  indorsed  on  the  Settlement  {/). 

[Datey  parties,  and  first  two  recitals  in  the  same  words  as  in  the 
preceding  deed  indorsed  on  t?ie  Conveyancef"] 

And  whebeas  it  is  intended  that  the  sums  of  stock  described 
in  the  schedule  to  the  within  written  indenture  shall  be  duly 
transferred  forthwith  into  the  names  of  the  said  G.  H.  and 
J.  K.  alone 

Now  THIS  Indentttbe  WITNESSETH  as  foUows  that  is  to  sav 
[^declaration  by  E,  F.  of  desire  to  he  discharged  and  hy  G.  H.  J,  K. 
A.  B.  and  C,  B,  of  their  consent  in  the  same  words  as  in  the 
preceding  deed  indorsed  on  the  Conveyance.'^ 

And  the  said  E.  F.  G.  H.  J.  K.  A.  B.  and  C.  B.  hereby 
declare  that  all  the  interest  of  the  said  E.  F.  G.  H.  and  J.  K. 
in  any  chattel  subject  to  the  trusts  of  the  within  written 
indenture  and  the  right  to  recover  and  receive  any  debt  or  other 
thing  in  action  subject  to  the  same  trusts  shall  vest  in  the  said 
G.  H.  and  J.  K.  alone 

And  it  is  hereby  agreed  and  declared  that  the  said  G.  H. 
and  J.  K.  shall  stand  possessed  of  the  sums  of  stock  described  in 
the  schedule  to  the  within  written  indenture  when  the  same 
shall  have  been  transferred  into  the  names  of  the  said  G.  H.  and 
J.  K.  alone  upon  the  trusts  and  with  and  subject  to  the  powers 
provisoes  and  declarations  applicable  thereto  by  virtue  of  the 
within  written  indenture 

In  witness  {g). 


Uf)  jinte,  p.  497. 
(#}  Ants,  pp.  184 


p.  497.  (/)  Ants,  p.  607.    See  pp.  180 

pp.  184,  185.  —186,  ante. 

iff)  Ants,  p.  497. 


W.C.  h  L 
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IX. 


Appointment  of  new  Trustees  of  the  same  Settlement  (A) 
in  the  place  of  deceased  Tmsteesy  effected  by  Deeds 
indorsed  (t) ;  no  change  having  been  made  in  tlie  con- 
dition or  investments  of  the  Trust  JSstate. 

1. — Deed  indorsed  on  the  Conveyance  {k), 

THIS  INDENTURE  made  the  29th  day  of  February  1884 
Between  the  within-named  A.  B.  and  C.  D.  now  C.  B.  his  wife 
of  the  one  part  and  L.  M.  of  [description']  and  N.  O.  of  [descrfp^ 
tioni  [proposed  new  trustees']  of  the  other  part 

WHEREAS  the  within  named  Q.  H.  died  on  the  12th  day  of 
December  1683  and  the  within  named  J.  K.  died  on  the  2nd 
day  of  January  1884  AiO)  whebeas  the  said  A.  B.  and  C.  B.  are 
desirous  of  appointing  the  said  L.  M.  and  N.  O.  to  be  trustees 
of  the  within  written  indenture  in  the  place  of  the  said  G.  H. 
and  J.  K. 

Now  THIS  Ikdentube  WITNESSETH  that  the  said  A.  B.  and 
C.  B.  hereby  appoint  the  said  L.  M.  and  N.  O.  to  be  trustees 
for  the  purposes  of  the  within  written  indenture  in  the  plaoe  of 
the  said  G.  H.  and  J.  K. 

And  THE  SAID  A.  B.  and  C.  D.  hereby  declare  that  all  the 
estate  and  interest  of  the  said  G.  H.  and  J.  K.  and  the  surviTor 
of  them  and  the  heirs  executors  administrators  and  assigns  of 
such  survivor  (I)  in  the  hereditaments  and  in  any  chattel  com- 
prised in  or  suDJect  to  the  trusts  of  the  within  written  indenture 
and  the  rigbt  to  recover  and  receive  any  debt  or  other  thing  in 
action  subject  to  the  same  trusts  shall  vest  in  the  said  L.  M. 
and  N.  0. 

In  witness  (m). 

Note. — A  memorial  of  this  deed  must  be  registered  in  the 
Middlesex  register  (n). 


2. — Deed  indorsed  on  the  Settlement  (o), 

[Date,  parties,  and  first  two  recitals  in  itie  same  words  as  in  the 
precedir^g  deed  indorsed  on  the  Cmiveyance] 

Amy  WHEEEAS  it  is  intended  that  the  sums  of  stock  described 
in  the  schedule  to  the  within  written  indenture  shall  be  trans- 
ferred forthwith  into  the  names  of  the  said  L.  M.  and  N.  O. 

Now  THIS  Indenture  witnesseth  that  the  said  A.  B.  and 
C.  B.  hereby  appoint  the  said  L.  M.  and  N.  O.  to  be  trustee 

{h)  See  ante,  pp.  506,  507.  (m)  Ante,  p»  497. 

(t)  See  note  {b)  top.  512,  ante,  (n)  Ante,  pp.  184,  185. 

(k)  Ante,  p.  505.    See  pp.  170  (o)  Ante,  p.  507.    See  pp.  176 

— 186,  ante,  — 185,  ante. 
(/)  See  ante,  pp.  170—174. 
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for  the  purposes  of  the  within  written  indenture  in  the  place  of 
the  said  G.  H.  and  J.  K. 

Ain)  THE  SAID  A.  B.  and  0.  B.  hereby  declare  that  all  the 
interest  of  the  said  Q-.  H.  and  J.  K.  and  the  survivor  of  them 
and  the  executors  administrators  and  assigns  of  such  survivor  ^p) 
in  any  chattels  subject  to  the  trusts  of  the  within  written  in- 
denture and  the  rignt  to  recover  and  receive  any  debt  or  other 
thing  in  action  subject  to  the  same  trusts  shall  vest  in  the  said 
L.  M.  and  N.  0. 

And  it  is  hereby  agreed  and  declared  that  the  said  L.  M. 
and  N.  0.  shall  stand  possessed  of  the  sums  of  stock  described 
in  the  schedule  to  the  within  written  indenture  when  the  same 
shall  have  been  transferred  into  the  names  of  the  said  L.  M. 
and  N.'O.  upon  the  trusts  and  with  and  subject  to  the  powers 
provisoes  and  declarations  applicable  thereto  by  virtue  of  the 
within  written  indenture 

In  witness  {q). 


X. 

Settlement  on  Marriage  of  a  Country  Besidence,  adjoining 
Land  and  Farms  belonging  to  the  intended  Wife ;  the 
Wife  and  Husband  taking  successive  Life  Interests, 
with  Powers  of  Appointment  among  the  Children; 
remainder  to  the  Children  as  Tenants  in  Common  in 
Tail,  with  Cross  Remainders  in  Tail  (r). 

THIS  INDENTURE  made  the  14th  day  of  February  1884  Date ; 
Between  0.  D.  ^intended  wife]  of  [description']  of  the  first  part  parties. 
A.  B.   [intended  husband]  of   [description]  of  the  second  part 
E.  F.  of  [description]  and  G.  H.  of  [description]  [trustees]  of  the 
third  part 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  Testatum, 
be  solemnized  between  the  said  A.  B.  and  C.  D.  and  in  pur- 
suance of  an  agreement  in  this  behalf  entered  into  upon  the 
treaty  for  the  said  intended  marriage  the  said  C.  D.  with  the 
approbation  of  the  said  A.  B.  doth  hereby  grant  A3  settlor  («) 
unto  the  said  E.  F.  and  G.  H.  {t) 

All  those  the  capital  messuaa;e  closes  of  land  farms  land  FaroeLs. 
and  hereditaments  described  in  tne  first  and  second  schedules 
hereto  (u) 

To  have  and  to  hold  the  same  premises  xmto  the  said  E.  F.  Habendum, 
and  G.  H.  in  fee  simple  (x) 

{p)  See  antey  pp.  170—174.  («)  Ante^  pp.  27,  74,  86,  92,  93, 

iq)  Ahte^  p.  497.  223. 

(r)  As  to  the  frame  and  scope  (t)  Ante^  pp.  223,  224. 

of  such  a  settloment,  see  Wu-  fu)  Ante,  pp.  60—74,  242,  243. 

liams  on  Settlements,  184 — 211.  \x)  Ante,  p.  225 ;  and  see  Wil- 

liama  on  Settlementfi,  7. 

ll2 
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Uset. 


Cioflfl 

remainders. 


Ultimate 
limitation. 

Restraint  on 
anticipation. 


Appointment 
01  trusteeafor 
Settled  Land 
Act,  &o. 


Declaration 
difipenaing 


To  THE  USE  of  the  said  C.  D.  in  fee  simple  until  the  said 
intended  marriage  and  after  the  solemnization  thereof 

To  TUE  USE  of  the  said  C.  D.  during  her  life  without  im- 
peachment of  waste  {k)  and  after  her  death 

To  THE  USE  of  tne  said  A.  B.  during  his  life  without  im- 
peachment of  waste  And  after  the  deam  of  the  said  A.  B.  and 
of  the  said  C.  D. 

To  THE  USE  of  the  child  or  of  all  or  such  one  or  more  ex- 
clusively of  the  others  or  other  of  the  children  of  the  said 
intended  marriage  for  such  estates  or  estate  interests  or  interest 
if  more  than  one  in  such  shares  and  with  and  subject  to  such 
charges  powers  provisoes  conditions  restrictions  limitations  and 
remainders  over  for  the  benefit  of  the  said  children  or  some  or 
one  of  them  and  in  such  manner  as  the  said  A.  B.  and  C.  D. 
shall  by  any  deed  or  deeds  or  writing  or  writings  sealed  and 
delivered  with  or  without  power  of  revocation  and  new  appoint- 
ment appoint  {I) 

And  in  dei'ault  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or  by 
will  or  codicil  appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment To  THE  USE  of  the  only  child  or  all  the  children  of  the 
said  intended  marriage  in  tail  (m)  if  more  than  one  as  tenants 
in  common  in  equal  snares 

And  in  the  case  of  the  failure  of  the  issue  of  any  one  of  the 
said  children  then  as  to  the  share  or  shares  which  may  accrue  to 
him  or  her  or  to  the  heirs  of  his  or  her  body  under  this  present 
clause  as  well  as  to  his  or  her  original  share  To  THE  use  of  the 
other  or  others  of  the  said  children  in  tail  (n)  if  more  than  one 
as  tenants  in  common  in  equal  shares  (o) 

And  in  default  of  any  such  issue  To  the  use  of  the  said 
C.  D.  in  fee  simple  (|)) 

Provided  always  and  it  is  hereby  agreed  and  deculeed 
that  the  said  C.  D.  shall  have  no  power  during  her  said  intended 
or  any  future  coverture  to  dispose  by  way  of  anticipation  of  any 
estate  or  interest  in  any  property  limited  or  resulting  to  her  by 
or  by  virtue  of  these  presents  {q) 

And  it  is  hereby  agreed  and  declared  that  the  said  £.  F. 
and  Qt.  H.  shall  be  the  trustees  of  these  presents  for  the  purposes 
of  the  Settled  Land  Act  1882  (r)  and  for  the  puipose  of  exercising 
all  the  powers  and  performing  all  the  duties  defined  in  the 
forty- second  section  of  the  Conveyancing  and  Law  of  Property 
Act  1881  («) 

And  it  is  hereby  declared  [declaration  dispensing  with  the 


{k)  Ante,  pp.  418,  419. 

il)  Davidson,  Preo.  Conv.,Vol. 
.  1236,  3rd  ed. ;  see  WiUiams 
on  Settlements,  188—196. 
(m)  Ante,  p.  225. 
(fi)  Ante,  p.  225. 
(o)  Williams   on   Settlements, 
197,  202—206. 


{pj^Ante,  pp.  225,  459,  460; 
see  Williams  on  Settlements,  206 
—211. 

{q)  Ante^vff^,  365,  382,  383, 
447;  see  Williams  on  Settle- 
ments, 133—141,  207—211. 

(r)  ^ii^,pp.  292,  297,  301,  355» 
365. 

(«)  Ante,  pp.  203—210. 
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notice  to  trustees  required  by  the  Settled  LatidAct  in  the  same  words  with  notioe  to 
as  on  p,  506,  ante"]  trustees. 

And  it  is  hereby  declared  that  the  capital  messuage  Deolaratioii 
described  in  the  first  schedule  hereto  is  the  principal  mansion  definmg 
bouse  on  the  land  settled  by  these  presents  and  that  the  closes  principal 
of  land  described  in  the  same  schedule  are  the  demesnes  thereof  mansion 
and  other  lands  usually  occupied  therewith  (t)  house,  &c. 

Akd  it  is  hereby  declared  that  in  the  event  of  the  death  Trusts  of 
of  any  one  of  the  children  of  the  said  intended  marriage  under  accumulations 
the  age  of  twenty-one  years  and  if  a  woman  without  having  ^^  infant's 
been  married  the  said  E.  F.  and  O.  II.  (m)  shall  apply  any  fund  share, 
which  they  may  have  accumulated  pui-suant  to  the  forty-second 
section  of  the  Conveyancing  and  Law  of  Property  Act  1881  out 
of  the  income  of  the  share  or  interest  of  such  infant  child  in  the 
hereditaments  hereinbefore  expressed  to  be  hereby  granted  in 
the  same  manner  as  capital  money  arising  under  tne  Settled 
Land  Act  1882  (x) 

And  it  is  hereby  declared  [nomination  ofA,B.  and  C.  B.  Nomination  of 
during  their  joint  lives  and  of  the  survivor  to  appoint  new  trustees  porso^^s  to 
in  the  same  words  as  on  p.  606,  anW]  appomt  new 

In  witness  (y).  trustees. 

FIRST  SCHEDULE 

[Description  of  principal  mansion  house  and  lands  usually  occupied 

therewithl. 

SECOND  SCHEDULE 
[Description  of  farms  and  other  lands'}. 


XI. 

Be-settlement  of  a  Freehold  Manor  and  Lands,  parts  of 
which  are  in  Mortgage,  by  a  Father,  a  Widower,  and 
his  only  Son  upon  the  Marriage  of  the  Son  (z}. 

THIS  INDENTURE  made  the  12th  day  of  July  1883  Date ; 
Between  A.  B.  [father']  of  [description!  of  the  first  part  J.  B.  of  parties. 
[description']  the  only  son  of  the  said  A.  B.  of  the  second  part 
C.  D.  [intended  wife  of  eldest  son]  of  [description]  of  the  third 
part  and  E.  F.  of  [description]  G.  H.  of  [description]  and  J.  K. 
of  [description]  [trustees  of  portions  aiid  for  the  Settled  Land 
^cy  of  the  fourth  part 

Whereas  by  virtue  of  an  indenture  dated  the  11th  day  of  Recitals. 
July  1883  and  made  between  the  said  A.  B.  of  the  first  part  the 
said  J.  B.  of  the  second  part  and  N.  N.  of  the  third  part  and 

{()  Ante,  pp.  317,  318.  (y)  Ante,  p.  497. 

(m)  Ante,  pp.  179 — 181,  194 —  (z)  As  to  the  frame  and  scope 

198.  of  tmch  a  re-settlement,  see  Wu- 

{x)  Ante,  pp.  205,  206,  209.  Hams  on  Settlements,  212—227. 
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intended  to  be  enrolled  and  perfected  as  a  disentailing'  deed  (o) 
the  hereditaments  hereinafter  expressed  to  be  hereby  appointed 
and  granted  stand  limited  subject  as  to  the  hereditaments  sped- 
fied  in  the  second  schedule  hereto  to  the  mortgages  ther^n  stated 
to  affect  the  same  hereditaments  res})ectiTely  to  such  uses  as  tlie 
said  A.  B.  and  J.  B.  shall  by  deed  jointly  apx>oint  and  in  default 
of  and  subject  to  any  such  appointment  to  the  uses  declared  or 
subsisting  concerning  the  premises  by  or  by  yirtue  of  an  inden- 
ture of  settlement  dated  the  9th  day  of  Norembcr  1856  and  made 
between  ^pariies'j  (b)  that  is  to  say  to  the  use  of  the  said  A.  D. 
during  his  life  witnout  impeachment  of  waste  and  after  his  deatli 
to  the  use  of  the  said  J.  B.  and  the  heirs  of  his  body  and  to 
divers  other  uses  in  remainder 
1st  testatum :       Now  this  Indenture  vitnesseth  that  in  consideration  of  a 
Joint  marriage  intended  to  be  solemnized  between  the  said  J.  B.  and 

appointment.    C.  D.  and  for  the  considerations  hereby  appearing  the  said  A.  B. 
and  J.  B.  in  exercise  of  the  power  in  this  behalf  given  to  them 
by  the  said  indenture  of  the  Uth  day  of  July  1883  and  of  ereiy 
omer  power  in  any  wise  enabling  them  or  either  of  them  in  this 
behalf  hereby  appoint  each  of  them  appointing  as  S£TTIX>b  (r) 
that  All  and  sinqular  the  manor  messuages  lands  and  here- 
ditaments described  in  the  first  schedule  hereto  {d)  shall  hence- 
forth remain  and  bo  subject  as  is  hereinafter  expressed  to  the 
uses  and  subject  to  the  trusts  powers  and  provisions  hereinafter 
declared  or  contained  concerning  the  same 
2nd  testatum :      And  this  Indenture  also  "Vitnesseth  that  for  the  con- 
Grant,  sidorations  aforesaid  each  of  them  the  said  A.  B.  and  J.  B.  as  to 
his  own  estate  and  interest  in  the  hereditaments  expressed  to  be 
hereby  granted  doth  hereby  grant  AS  SETTLOR  {e)  imto  the  said 
E.  F.  G.  H.  and  J.  K  (/) 
Parcels.  All  and  singular  the  manor  messuages  lands  and  heredita- 
ments described  in  the  first  schedule  hereto  (g) 
Ilabendiim.  To  HAVE  AND  TO  HOLD  the  same  premises  unto  the  said  E.  F. 
G.  n.  and  J.  K.  in  fee  simple  (/i)  Subject  as  is  hereinafter  ex- 
pressed to  the  uses  and  subject  to  the  trusts  powers  and  pro- 
visions hereinafter  declared  or  contained  concerning  the  same 
Declaration  of      And  it  is  hereby  agreed  and  declared  that  the  premises 
^**®®-                 hereiubeforo  expressed  to  be  hereby  appointed  and  granted 
respectively  shall  remain  and  be  until  the  solemnization  of 
the  said  intended  marriage    Subject  as  and  to  the  uses  and 
subject    to    the  trusts  ^wors    and  provisions  to  which   the 
premises  stood  limited  immediately   oefore  the  execution  of 
these  presents  and  after  the  solemnization  of  the  said  intended 
marriage 
Subject  to  Subject  as  to  the  hereditaments  specified  in  the  second  sche- 
mortgages.       dule  hereto  to  the  mortgages  therein  stated  to  affect  the  same 
hereditaments  respectively 

(fl)  See   Williams    on    Settle-  243. 

ments,   214,   216  ;    Stat.   3  &  4  {e)  Ante,  pp.  27,  74,  86,  92,  93, 

Wm.  IV.  c,  74,  8.  74.  223. 

{b)  The  last  previoofl  settlement  (/)  Ant€f  pp.  223,  224. 

of  the  estate.  (J)  AnU,  pp.  60—74,  242,  243. 

(c)  Ante,  pp.  27,  74,  86,  92,  93.  (A)  Ante,  p.  225  ;  ace  Williams 

(rf)  Aute,  pp.  27,  60—74,  242,  on  Settlements,  7. 
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To  THE  USE  that  the  said  J.  B.  may  during  the  joint  lives  Rent-oharge 
of  the  said  A.  B.  and  J.  B.  receive  out  of  all  the  premises  the  to  son  during 

yearly  rent-charge  of  £ to  commence  from  the  day  of  the  father's  life. 

solemnization  of  the  said  intended  marriage  and  to  be  payable  on 
the  usual  quarter  days  (t)  without  any  deduction  {k)  and  subject 
to  the  said  rent-charge 

To  THE  USE  that  if  the  said  J.  B.  shall  die  in  the  lifetime  Rent-charges 
of  the  said  C.  D.  the  said  C.  D.  may  during  the  joint  lives  of  to  son's 
the  said  0.  D.  and  the  said  A.  B.  receive  out  of  all  the  premises  hitended  wife 

the  yearly  rent-charge  of  £ to  commence  from  the  day  of  :°F  J®' 

the  death  of  the  said  J.  B.  and  may  after  the  death  of  the  said  J^"^*'^- 
A.  B.  receive  during  her  life  out  of  all  the  promises  the  yearly 

rent-charge  of  £ to  commence  from  the  day  of  the  death  of  the 

said  A.  B.  or  of  the  said  J.  B.  whichever  shall  last  happen  the 
said  rent-charges  hereinbefore  limited  to  the  said  C.  D.  to  oe  pay- 
able on  the  usual  quarter  days  without  any  deduction  except  for 
succession  duty  (?)  and  to  be  in  full  for  her  jointure  and  in  bar  of 
all  dower  and  freebench  (rn)  and  subject  to  the  said  rent-charges 

To  THE  USE  of  the  said  A.  B.  during  his  life  without  impeach-  To  father  for 
ment  of  waste  in  restoration  of  the  liio  estate  limited  to  him  by  ^®' 
the  said  indenture  of  settlement  of  the  9th  day  of  November 
1856  and  of  the  powers  thereby  or  otherwise  or  by  law  appen- 
dant or  annexed  to  such  life  estate  (n)  and  after  his  death 

To  THE  USE  that  the  said  C.  D.  may  during  the  joint  lives  of  Pin  money: 
the  said  J.  B.  and  C.  D.  receive  out  of  all  the  promises  the  Bent-charge. 

yearly  rentchargo  of  £ to  commence  from  the  day  of  the 

death  of  the  said  A.  B.  and  to  be  payable  on  the  usual  quarter 
days  without  any  deduction  (o)  and  subject  to  the  said  rent- 
charge 

To  THE  USE  of  the  said  J.  B.  during  his  life  without  impeach-  To  son  for 
ment  of  waste  (jo)  and  after  his  death  lifo« 

To  THE  USE  of  the  said  E.  F.  G.  H.  and  J.  K.  for  the  term  of  To  trustees 
one  thousand  years  without  impeachment  of  waste    Upon  the  for  a  term  to 
trusts  hereinafter  declared  (</)  and  subject  to  the  said  term  raise  portions. 

To  THE  USE  of  the  first  and  other  sons  of  the  said  J.  B.  Tq  the  son's 
severally  and  successively  in  remainder  one  after  the  other  first  and  other 
according  to  seniority  in  tail  male  (r)  and  in  default  of  such  sons  in  tail 
issue  male. 

To  THE  USE  of  the  sons  of  the  said  A.  B.  other  than  the  said  ipQ  the 
J.  B.  severally  [in  tail  male  with  remainder — same  words  aa  in  father's  after- 
preceding  clause']  bom  sons 

in  tail  male. 


(t)  See  Stat.  33  &  34  Vict.  o. 
85. 

(*)  Ante,  pp.  215—217;  WU- 
liams  on  Settlements,  66  et  seq.j 
216.  See  Davidson,  Free.  Conv., 
Vol.  rV.  402,  note  (A),  3rd  ed.,  as 
to  the  words  *  *  without  any  deduc- 
tion." 

(/)  See  Davidson,  Prec.  Conv., 
Vol.  ni.  310-313,  Vol.  rV.  402, 
note  (A),  3rd  ed. 

(w)  Ante,  pp.  215—217;  Wil- 


liams on  Settlements,  66 — 79, 
216. 

(n)  Williams  on  Settlements, 
216,  217. 

(o)  Ante,  pp.  215—217,  373, 
382,  383,  418,  419;  Williams  on 
Settlements,  129,  217. 

{p)  Williams    on  Settlements, 

216,  228  et  teq. 

{q)  Williams   on    Settlements, 

217,  245  et  teq. 

(r)  Ante,  p.  225. 
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To  the  son's 
first  and  other 
sons  in  tail 
general. 

Other 
remainders 
in  tail. 

Ultimate 
limitation. 

Restraint  on 
anticipation 
by  son's  wife. 

Tmstsof 
term  to  raise 
portions. 


To  THE  USE  of  the  first  and  other  sons  of  the  said  J.  B. 
severally  l^c,  tu  above]  in  tail  general  (r)  and  in  default  of 
such  issue 

[To  the  use  of  the  after-bom  sons  ofA.B.  successively  in  tail 
general  with  remainder  to  the  tise  of  the  daughters  of  J.  B,  tucoo- 
siveiy  in  tail  general  with  remainder  to  the  use  of  the  after-born 
daughters  ofA.B,  successively  in  tail  general  with  remainder^  (») 

To  THE  USE  of  the  said  A.  B.  in  fee  simple  (t) 

Provided  always  and  it  is  hereby  agreed  and  declared 
that  the  said  C.  D.  shall  not  have  power  during  her  said  in- 
tended or  any  future  coverture  to  dispose  by  way  of  anticipation 
of  any  interest  in  any  property  limited  to  her  by  these  presents 

Akd  it  is  hereby  agreed  axd  declared  &at  thepremises 
are  hereby  limited  to  the  said  E.  F.  G.  H.  and  J.  e!.  for  the 
said  term  of  one  thousand  years    Upon  trust  that  if  there  shaii 
be  any  child  or  children  of  the  said  intended  marriage  (other 
than  the  first  or  only  son  or  any  other  son  or  sons  who  before 
his  or  their  respectively  attaining  the  age  of  twenty-one  years 
shall  become  entitled  whether  in  possession  or  remainder  under 
or  by  virtue  of  these  presents  to  the  premises  for  the  first  estate  in 
tail  male  or  any  daughter  or  daughters  who  before  her  or  their 
respectively  attaining  that  age  or  marrying  shall  become  inde- 
feasibly  entitled  whether  in  possession  or  remainder  under  or 
hj  virtue  of  these  presents  to  the  premises  for  the  first  estate  in 
tail)  who  being  a  son  or  sons  shall  attain  the  age  of  twenty-one 
years  or  being  a  daughter  or  daughters  shall  attain  that  age  or 
marry  then  the  said  E.  h\  G.  H.  and  J.  K.  (u)  shall  after  the 
death  of  the  said  A.  B.  and  of  the  said  J.  B.  by  the  sale  of 
timber  or  minerals  or  by  mortgage  of  the  premises  or  any 
of  them  for  all  or  any  part  of  the  same  term  or  by  and  out 
of  the  rents  and  profits  of  the  premises  or  any  of  them  or 
by  all  or  any  of  the  ways  and  means  aforesaid  or  by  any 
other  reasonable  ways  or  means  raise  for  the  portion  or  por- 
tions of  such  child  or  children  as  aforesaid  (other  than  a  first  or 
only  or  other  son  or  sons  or  a  daughter  or  daughters  so  entitled 
as  aforesaid)  such  sum  of  monev  as  is  hereinafter  mentioned 
(that  is  to  say^    If  there  shall  be  out  one  such  child  (other  than 
as  aforesaid)  tne  sum  of  £{6t000)  to  be  paid  to  such  child  being 
a  son  at  his  age  of  twenty-one  years  or  being  a  daughter  at  her 
age  of  twenty-one  years  or  day  of  marriage  which  shall  first 
happen  if  the  same  shall  happen  after  the  death  of  the  survivor 
of  the  said  A.  B.  and  J.  B.  and  if  the  same  e^all  happen  during 
their  lives  or  the  life  of  such  survivor  ^en  immediate^  after  the 
death  of  such  survivor    And  if  there  shall  be  but  two  such 
children  (other  than  as  aforesaid)  the  sum  of  £(10,000)    And  if 
there  shall  be  but  three  such  cluldren  (other  tkan  as  aforesaid) 
the  sum  of  £{H,000)    And  if  there  sheill  be  four  or  more  such 
children  (other  than  as  aforesaid)  the  sum  of  £{18,000)  the  said 


(r)  Ante,  p.  226. 

{s)  As  to  the  limitation  of  the 
estates  tail,  and  their  order,  see 
Williamson  Settlements,  217, 218, 
288—291;  Davidson,  Free. Gonv., 


Vol.  in.  324—330,  3rd  ed. 

(0  Ante,  p.  225. 

(«)  Ante,  pp.  179—181,  194- 
198. 
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Bums  ot  £{10,000)  £{U,000)  £{18,000)  as  the  event  may  happen 
to  be  paid  to  all  or  such  one  or  more  exclusively  of  the  other  or 
others  of  the  children  for  whose  portions  the  same  shall  be 
raised  as  aforesaid  at  such  age  or  time  or  respective  ages  or 
times  (not  previous  as  to  a  son  to  his  attaining  the  age  of 
twenty-one  years  or  as  to  a  daughter  to  her  attaming  that  age 
or  marrying  which  shall  first  happen)  if  more  than  one  in  such 
shares  and  with  such  future  executory  or  other  trusts  for  the 
benefit  of  the  said  children  or  some  or  one  of  them  with  such 
provisions  for  the  respective  advancement  (in  the  lifetime  of  the 
said  J.  B.  or  after  his  decease]  and  maintenance  or  education  of 
the  child  or  children  for  the  time  being  entitled  in  expectancy 
upon  such  conditions  with  such  restrictions  and  in  such  manner 
as  the  said  J.  B.  shall  by  any  deed  or  deeds  with  or  without 
power  of  revocation  and  new  appointment  or  by  will  or  codicil 
appoint  And  in  default  of  any  and  subject  to  every  such 
appointment  to  be  divided  between  the  children  for  whose 
portions  the  same  shall  be  raised  as  aforesaid  in  equal  shares 
to  be  paid  to  them  respectively  being  a  son  or  sons  at  his  or 
their  age  or  respective  ages  of  twenty-one  years  and  being  a 
daughter  or  daughters  at  ner  or  their  a^  or  respective  ages  of 
twenty-one  years  or  day  or  respective  days  of  marriage  which 
shall  first  happen  ^f  the  same  respectively  shall  happen  after 
the  death  of  the  survivor  of  the  said  A.  B.  and  J.  B.  but  if  the 
same  respectively  shall  happen  during  their  lives  or  the  life  of 
such  survivor  then  immediately  after  the  death  of  such  survivor 

Pkovided  always  that  no  child  taking  any  part  of  the  said  Hotchpot 
sum  of  £{10,000)  £{Uy000)  or  £{18,000)  as  the  case  may  be  under  dause. 
any  appomtment  in  pursuance  of  the  aforesaid  power  for  that 
purpose  shall  in  default  of  appointment  to  the  contrary  have  or 
DO  entitled  to  any  share  of  the  unappointed  part  of  the  same 
Bimi  without  bringing  his  or  her  appomted  share  into  hotchpot 
and  accounting  for  the  same  accoi^ngly 

And  upon  further  trust  after  the  death  of  the  survivor  of  Maintenance, 
the  said  A.  B.  and  J.  B.  by  and  out  of  the  rents  and  profits  of 
the  said  premises  comprised  in  the  said  term  of  one  thousand 
years  or  any  part  thereof  to  raise  for  the  maintenance  or  educa- 
tion of  every  or  an^  child  of  the  said  intended  marria&re  for  the 
time  being  entitled  in  expectancy  to  a  portion  under  tne  trusts 
hereinbefore  declared  such  yearly  sum  or  sums  of  money  (not 
exceeding  what  the  interest  of  the  then  expectant  portion  of 
such  child  would  amount  to  after  the  rate  of  4/.  per  cent,  per 
annum)  to  be  paid  to  such  person  or  persons  and  applied  for 
maintenance  or  education  in  such  manner  in  all  respects  as  the 
said  J.  B.  shall  by  any  deed  or  deeds  with  or  without  power  of 
revocation  and  new  appointment  or  by  will  or  codicil  appoint 
AND  IN  default  of  any  and  subject  to  every  such  appointment 
such  yearly  sum  or  sums  of  money  (not  exceeding  me  amount 
of  such  interest  as  aforesaid)  as  the  trustees  shall  deem  sufiicicnt 
and  proper  for  that  purpose  the  said  yearly  sum  or  sums  of 
money  to  be  clear  of  all  deductions  except  succession  duty 
and  to  be  raised  and  (subject  to  the  said  power  of  appointment 
in  that  behalf)  to  be  paid  and  applied  in  such  manner  and  at 
such  times  as  the  tnistees  shall  think  fit  and  either  to  be 
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advancement 
to  be  in  part 
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Power  for  son 
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raised  in  his 
lifetime. 


applied  for  the  purposes  aforesaid  b^  the  trustees  theznsdyes  cr 
to  be  paid  by  them  without  their  being  under  any  obligati(ui  to 
Boe  to  the  application  thereof  to  the  guardian  or  guardians  of 
such  child  for  the  purposes  aforesaid 

PbOVIDED  always  and  it  is  HEILEBT  AGBESD  A2n>  DECLABED 

that  it  shall  bo  lawful  for  the  trustees  after  the  death  of  the 
said  A.  B.  and  either  after  the  death  of  the  said  J.  B.  or  in  his 
lifetime  at  his  request  in  writing  by  the  ways  and  means  afore- 
said or  any  of  them  to  raise  any  sum  or  sums  of  money  not 
exceeding  m  the  whole  one  half  part  of  the  then  expectant  or 
presumptive  portion  under  the  trusts  aforesaid  of  any  son  of  the 
said  intended  marriage  for  the  time  being  entitled  in  expectancy 
to  a  portion  under  the  trusts  aforesaid  and  to  pay  and  apply  the 
money  so  to  be  raised  for  the  adyanoement  or  oenefit  of  such 
son  as  the  said  J.  B.  during  his  hfe  and  after  his  decease  as  the 
trustees  shall  think  fit 

Pbovided  always  and  it  is  hekeby  ageeed  and  declabed 
that  eyery  sum  of  money  which  shall  be  raised  for  the  advanoe- 
ment or  benefit  of  any  such  son  as  aforesaid  shall  be  considered 
and  taken  to  be  in  part  of  the  portion  provided  for  such  son 
under  the  trusts  aforesaid  either  in  the  event  of  his  becoming 
entitled  to  a  portion  under  the  same  trusts  or  in  the  case  pro- 
vided for  in  the  proviso  next  hereinafter  contcuned  but  not 
otherwise 

Provided  always  that  no  more  than  the  sum  of  £{18^00(1) 
shall  be  raisable  for  portions  under  the  trusts  hereinbefore 
declared  and  for  the  advancement  or  benefit  of  sons  under  the 
power  for  that  purpose  hereinbefore  contained  so  that  if  by 
reason  of  any  sum  or  sums  having  been  raised  for  the  advance- 
ment or  benefit  of  any  son  or  sons  but  for  this  present  proviso 
more  than  the  sum  of  £{18^000)  would  have  been  raisable  for 
portions  and  for  the  advancement  or  benefit  of  such  son  or  sons 
so  much  of  the  sum  raisable  for  such  portions  as  shall  form 
the  excess  shall  absolutely  sink  into  tne  estate  and  not  be 
raised 

PfiOVIDED  ALSO  AND  IT  IS  HEREBY  AGREED  AND  DECLARED 

that  it  shall  be  lawful  for  the  said  J.  B.  after  the  death  of 
the  said  A.  B.  by  any  deed  or  deeds  to  require  the  trustees 
immediately  or  at  any  other  time  or  times  to  raise  by  the  ways 
and  means  hereinbefore  in  that  behalf  provided  the  whole  or 
any  part  or  parts  of  the  portion  or  portions  to  which  by  appoint- 
ment or  otherwise  any  child  or  children  of  the  said  intended 
marriage  shall  for  the  time  being  be  entitled  for  a  vested  interest 
or  vested  interests  and  to  pay  such  portion  or  portions  cr  the 
part  or  parts  thereof  required  to  be  raised  as  aforesaid  to  the 
child  or  children  entitled  thereto  or  to  any  person  or  persons 
claiming  through  or  in  right  of  such  child  or  children  and  in 
case  of  such  request  being  made  the  trustees  of  the  said  term  of 
one  thousand  years  shall  in  all  respects  comply  therewiUi  and 
every  such  deed  shall  if  there  ^all  l)e  two  or  more  children  of 
the  said  intended  marriage  (other  than  as  aforesaid)  and  if  it 
shall  in  other  respects  be  necessary  operate  as  an  execution  of 
the  said  power  of  appointment  between  or  among  such  childien 
hereinbefore  given  to  the  said  J.  B. 
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PROYIDEB  also  and  it  is  HEEEBY  AOEEED  Am)  DECLARED  Power  to 

that  in  case  of  the  said  J.  B.  so  as  aforesaid  requiring  the  whole  create  specifio 
or  any  part  or  parts  of  any  portion  or  portions  to  be  raised  the  aecunties. 
trustees  may  and  shall  in  case  they  shall  think  fit  instead  of 
actually  raising  the  same  assign  or  demise  the  promises  or  any 
part  or  parts  thereof  to  the  person  or  persons  to  whom  the  same 
shall  be  directed  to  bo  paid  or  as  he  she  or  they  shall  direct  by 
way  of  mortgage  for  securing  the  sum  or  sums  required  to  be 
raised  with  interest  for  the  same  at  such  rato  as  shall  be  in  such 
assignment  or  demise  in  that  behalf  specified 

Provided  always  and  it  is  hereby  agreed  and  declared  Power  to 
that  if  it  shall  be  desired  during  the  lifetime  of  the  said  J.  B.  limit  a  term 
to  raise  any  sum  of  money  under  the  trusts  hereinbefore  declared  during  son's 
of  the  said  term  of  one  thousand  years  by  mortgage  of  all  or  lif©* 
any  part  of  the  said  premises  comprised  in  the  same  term  then 
and  m  every  such  case  the  trustees  of  the  same  term  may  by 
deed  appoint  the  premises  which  shall  be  so  mortgaged  to  the 
person  or  persons  to  whom  the  some  shall  be  so  mortgaged  under 
the  trusts  of  the  said  term  of  one  thousand  years  for  the  term  of 
ninety-nine  years  to  commence  from  the  execution  of  the  deed 
by  which  tliis  present  power  shall  be  exorcised  if  the  said  J.  B. 
shall  so  long  live  without  impeachment  of  waste  and  the  said 
J.  B.    shall  as  between  himself  and  the  persons  entitled  in 
remainder  (but  without  prejudice  to  the  rights  of  the  mortgagee 
or  mortgagees)  be  bound  to  keep  down  the  interest  accruing 
during  his  life  on  any  money  so  i-aised  in  his  lifetime 

Provided  always  and  it  is  hereby  agreed  and  declared  Surplus  rents 
that  subject  to  the  trusts  hereinbefore  declared  and  to  the  right  to  be  taken  by 
of  the  trustees  of  the  said  term  of  one  thousand  years  by  any  reversioner, 
of  the  ways  or  means  aforesaid  to  raise  and  reimburse  them- 
selves all  coste  and  expenses  incurred  in  rohition  to  the  trusts 
aforesaid  the  rents  and  profits  of  the  premises  compnsed  in  the 
same  term  or  so  much  of  the  same  rents  and  profits  as  shall 
from  time  to  time  remain  after  answering  the  trusts  aforesaid 
shall  be  received  by  the  person  or  persons  for  the  time  being 
entitled  to  the  premises  in  reversion  expectent  upon  the  same 
term  {x) 

PRO^TDED  always  AND  IT  IS  HEREBY  AGREED  AND  DECLARED   Power  to  son 
that  if  the  said  J.  B.  shall  hereafter  marrj'  any  woman  other  te  jointure 
than  the  said  C.  D.  it  shall  be  lawful  for  the  said  J.  B.  either  ^»iture  wife, 
before  or  after  his  marriage  with  any  other  woman  by  any  deed 
or  deeds  with  or  without  power  of  revocation  and  new  appoint- 
ment or  by  will  or  codicil  to  appoint  to  any  woman  whom  ho 
may  so  marry  for  her  life  or  for  any  less  period  any  yearly  rent- 
charge  or  rent-charges  by  way  of  jointure  and  in  tar  or  without 
being  in  bar  of  dower  and  freebench  not  exceeding  in  the  whole 

the  5[early  sum  of  £ to  be  charged  upon  all  or  any  of  the 

premises  without  any  deduction  and  to  bo  paid  at  such  times 
and  in  such  manner  ^but  not  to  commence  or  be  payable  during 
the  lifetime  of  the  said  A.  B.  unless  with  his  consent  in  writing) 
as  the  said  J.  B.  shall  think  fit  and  to  appoint  to  or  otherwise 

(x)  Davidson,Prec.Conv.,Vol.I.      — 1017,   3rd  ed. ;    Williams    on 
308— 374,  Ith  cd.;  Vol.  III.  1015      Settlements,  215-287. 
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expressly  or  impliedly  to  confer  nponry)  such  womaa  usual 
powers  and  remedies  for  reooyering  ana  enforcing  payment  of 
the  said  rent-charge  or  rent-charges  respectively  by  distress  and 
entry  upon  and  detention  of  the  possession  and  perception  of 
the  rents  and  profits  of  the  premises  charged  therewith  and  by 
demising  the  premises  so  charged  to  any  person  or  persons  for 
any  term  of  years  with  or  without  impeachment  of  waste  to  take 
effect  at  any  time  after  the  death  of  the  said  J.  B.  upon  usual 
trusts  for  better  securing  the  payment  of  the  same  rent-charge 
or  rent-charges  respectively  And  it  is  hebeby  declared 
that  the  said  power  of  jointuring  hereinbefore  contained  may  be 
exercised  as  often  as  the  said  J.  B.  shall  marry 

Provided  always  and  it  is  hereby  agreed  and  declared 
that  if  the  said  J.  B.  shall  hereafter  marry  any  woman  other 
than  the  said  C.  D.  it  shall  be  lawful  for  tne  said  J.  B.  either 
before  or  after  his  marriage  with  any  other  woman  by  any  deed 
or  deeds  with  or  without  power  of  revocation  and  new  appoint- 
ment or  by  will  or  codicil  (but  subject  and  without  prejuoice  to 
the  estate  for  life  of  the  said  A.  B.  and  to  the  exercise  of  any 
power  thereto  in  any  wise  appendant  or  annexed  and  to  the 
said  term  of  one  thousand  years  and  the  trusts  thereof)  to 
charge  all  or  any  of  the  premises  with  the  payment  of  any  sum  or 
sums  of  money  not  exceeding  in  the  different  events  hereinafter 
specified  the  different  sums  hereinafter  mentioned  as  and  for  the 
portion  or  portions  of  the  child  or  children  or  any  one  or  more 
exclusively  of  the  other  or  others  of  the  children  of  the  said 
J.  B.  by  any  after-taken  wife  (that  is  to  say)    If  there  shall  be 

but  one  such  child  the  sum  of  £ And  if  there  shall  be  but 

two  such  children  the  sum  of  £ And  if  there  shall  be  but 

three  such  children  the  sum  of  £ And  if  there  shall  be 

four  or  more  such  children  the  sum  of  £ To  BE  an  interest 

or  interests  vested  in  and  to  be  payable  unto  or  among  such 
child  or  children  or  any  one  or  more  exclusively  of  the  other  or 
others  of  such  children  at  such  age  or  time  or  ages  or  times  in 
such  manner  and  if  more  than  one  in  such  shares  and  to  be 
subject  to  such  powers  of  appointment  by  the  said  J.  B.  or  any 
other  person  or  persons  and  to  such  provision  for  the  advance- 
ment (in  the  lifetime  of  the  said  J.  B.  or  i^ter  his  decease)  and 
maintenance  or  education  of  any  such  child  or  children  at  the 
discretion  of  any  trustees  or  trustee  or  otherwise  and  to  such 
other  powers  and  provisions  for  the  benefit  of  such  child  or 
children  or  some  of  them  as  the  said  J.  B.  shall  in  manner 
aforesaid  direct  And  bv  the  same  or  any  other  deed  or  deeds 
or  by  will  or  codicil  (but  subject  and  without  prejudice  as 
aforesaid)  to  charge  the  premises  charged  with  such  portion  or 
portions  respectively  with  the  payment  of  any  annual  sum  or 
siuns  of  money  not  exceeding  what  the  interest  of  the  sum  or 
sums  of  money  so  to  be  charged  for  a  portion  or  portions  would 
amount  to  after  the  rate  of  4/.  per  cent,  per  annum  to  be 
applied  for  the  maintenance  and  education  of  the  child  or 

(y)  If  the  son  should  appoint  a  ment  imderwhich  the  rent-charge 
rent- charge  to  a  future  wife,  this  would  arise ;  see  ante,  pp.  215 — 
settlement  would  be  the  instru-      217. 
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children  for  whom  the  portion  or  portions  charged  as  aforesaid 
shall  be  intended  in  the  meantime  until  such  portion  or  portions 
shall  become  payable  the  said  annual  sum  or  sums  of  money  to 
be  clear  of  all  deductions  except  succession  duty  and  to  com- 
mence from  such  period  or  periods  and  to  be  raised  and  paid  and 
applied  in  such  proportions  at  such  times  and  in  such  manner 
as  the  said  J.  B.  shall  in  manner  aforesaid  direct  And  bt  the 
SAME  or  any  other  deed  or  deeds  or  by  will  or  codicil  (but 
subject  and  without  prejudice  as  aforesaid]  to  appoint  the 
premises  charged  as  aforesaid  to  any  person  or  persons  for  any 
term  of  years  with  or  without  impeachment  of  waste  upon  usual 
trusts  by  mortgage  or  otherwise  to  raise  the  principal  money  and 
annual  sum  or  sums  so  charged  as  aforesaid  and  the  costs  and 
expenses  (if  an}')  to  be  incurred  in  or  about  the  execution  of 
the  trusts  thereof  Provided  always  and  it  is  hereby  agreed 
and  declared  that  it  shall  be  lawful  for  the  said  J.  B.  to  exorcise 
the  aforesaid  power  of  charging  with  portions  and  with  annual 
sums  for  maintenance  and  education  by  charging  in  favour  of  any 
child  or  children  by  any  woman  whom  he  may  marry  the  whole  or 
an^r  part  of  the  portion  or  portions  and  annual  sum  or  sums  for 
maintenance  and  education  which  he  is  hereinbefore  authorized 
to  charge  in  exclusion  of  his  child  or  children  by  any  sub- 
sequent marriage  but  it  is  hereby  also  declared  that  such  charge 
in  favour  of  such  child  or  children  of  any  such  woman  ex- 
clusively shall  not  preclude  the  said  J.  B.  from  exercising  the 
same  power  at  any  subsequent  time  or  times  so  as  to  charge  the 
premises  or  any  part  thereof  with  any  sum  or  sums  of  money 
lor  the  portion  or  portions  of  any  child  or  children  of  the  said 
J.  B.  by  any  after-taken  wife  or  wives  not  exceeding  together 
with  the  portion  or  portions  (if  any)  which  shall  become  vested 
or  payable  under  any  prior  charge  or  charges  made  by  him 
as  aforesaid  the  amount  of  the  whole  sum  which  he  is  herein- 
before authorized  to  charge  according  to  the  number  of  his 
children  by  any  woman  or  women  other  than  the  said  0.  D. 
whom  he  may  hereafter  marry  and  with  any  annual  sum  or 
sums  for  the  maintenance  or  education  of  such  child  or  children 
not  exceeding  the  interest  at  the  rate  aforesaid  of  such  sum  or 
sums  of  money  (2) 

Provided  always  and  it  is  hereby  agreed  and  declared  Over- 
that  nothing  herein  contained  shall  in  anywise  prejudice  or  reaching 
affect  any  of  the  powers  appendant  or  annexed  by  virtue  of  the  proviso, 
said  indenture  of  the  9th  day  of  November  1856  or  by  law  to 
the  life  estate  limited  to  the  said  A.  B.  by  the  same  indenture 
or  the  powers  of  sale  and  exchange  contained  in  the  same  inden- 
ture or  the  future  exercise  of  any  such  powers  as  aforesaid  and 
that  any  uses  estates  interests  or  powers  which  are  or  may  be 
limited  or  created  by  or  by  virtue  of  these  presents  maj  be 
overreached  by  the  exercise  of  any  such  powers  as  aforesaid  in 
the  same  manner  as  if  the  said  uses  estates  interests  or  powers 
had  been  limited  or  created  by  or  by  virtue  of  the  said  indenture 
of  the  9th  day  of  November  1856  and  that  any  hereditaments 

(«)Davidaon,Prec.Conv.,Vol.I.      —1005,  1050,  3rd  ed.;  Williams 
381—383,  4th  ed. ;  Vol.  III.  1002      on  Settlements,  290. 
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which  may  be  purchased  with  money  arising  from  any  sale  or 
exchange  made  in  exercise  of  the  powers  contained  in  me  same 
indenture  shall  (regard  being  haa  to  the  nature  and  tenure 
thereof)  be  assured  to  the  uses  and  subject  to  the  tnists  powers 
and  provisions  which  shall  be  subsisting  or  capable  of  taking 
effect  under  or  by  virtue  of  the  same  mdenture  and  of  these 
presents 

And  it  is  hebebt  agreed  astd  declared  that  the  said 
£.  F.  G.  n.  and  J.  X.  shall  be  the  trustees  of  these  presents 
for  the  purposes  of  the  Settled  Land  Act  1882  (a)  and  for  the 
purpose  of  exercising  all  the  powers  and  performing  all  the 
duties  defined  in  the  forty-second  section  of  the  Conveyancing 
and  Law  of  Property  Act  1881  {b) 

Ajo)  it  is  uereby  agreed  akd  declared  [declaration  di>- 
pensing  with  the  necessity  of  giving  notice  to  the  trustees  for  the 
Settled  Land  Act,  in  the  same  words  as  on  p,  506,  ante"] 

And  it  is  hereby  declared  that  the  mansion  house 
described  in  the  second  part  of  the  first  schedule  hereto  is  the 
principal  mansion  house  on  the  land  settled  by  these  presents 
and  that  the  closes  of  land  described  in  the  second  part  of  the 
first  schedule  hereto  are  the  demesnes  thereof  and  other  lands 
usually  occupied  therewith  (c) 

And  it  is  hereby  agreed  and  declared  that  the  whole  of 
the  rent  reserved  by  any  mining  lease  of  the  premises  to  be 
granted  under  the  Settled  Land  Act  1882  shall  be  received  by 
tke  person  or  persons  for  the  time  being  entitled  to  receive  tlie 
rents  and  profits  of  the  premises  and  shall  be  applicable  by  him 
or  them  as  rents  and  profits  and  that  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arismg  under  the  Settled 
Land  Act  1882 

And  it  is  hereby  agreed  and  declared  that  in  the  event 
of  the  death  of  any  person  who  shall  have  been  entitled  in 

Eossession  to  the  premises  for  an  estate  in  tail  male  or  in  tail 
y  these  presents  limited  to  him  or  her  as  purchaser  under  the 
age  of  twonty-one  years  and  if  a  woman  without  having  been 
married  the  said  E.  F.  G.  H.  and  J.  K.  shall  apply  any  fund 
which  they  may  have  accumulated  pursuant  to  the  forty-second 
section  of  the  Conveyancing  and  Law  of  Property  Act  1881  out 
of  income  arising  from  the  premises  whilst  such  infant  was 
so  entitled  in  possession  in  the  same  manner  as  capital  money 
arising  under  the  Settled  Land  Act  1882  {d) 
In  witness  (c). 

The  FIRST  SCHEDULE  above  referred  to. 

Part  I. 
lOeneral  description  of  manor.'] 

Part  n. 
IDescrtption  of  principal  mansion  house  and  adjoining  land,] 


(a)  Ante,  pp.  292, 297,  301,  355, 
365. 

(b)  Ante,  pp.  203—210. 


{e)  Ante,  pp.  317,  318. 

(d)  Ante,  pp.  206,  209. 

(e)  Ante,  p.  497. 
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pabts  in.  AND  rv. 

[^Land  in  mortf/age,^ 

Part  V. 
'[Unincumbered  land,^ 

Tho  SECOND  SCnEDTJLE  aboTO  referred  to. 

The  hereditaments  described  in  the  third  part  of  the  First 
Schedule  hereto  are  subject  to  a  mortgage  in  fee  to  secure  the 

sum  of  £ and  interest  thereon  at  uie  rate  of  £ per  cent. 

per  annum  made  by  an  indenture  dated  [d:c,,  insert  date  and 
parties] 

The  hereditaments  described  in  the  fourth  part  of  the  Pirst 
Schedule  hereto  are  subject  to  a  mortgage  for  a  term  of 
600  years  to  secure  [(fee,  in  the  same  form  as  abot'e"]. 


Deed  Poll  enlarging  a  Hortga^e  Term  of  Years,  of  wliich 
the  Equity  of  Bedemption  has  been  barred  by  the 
Statute  of  Limitations,  into  an  Estate  in  Fee  Simple  (/). 

To   ALL   TO   VnOM  THOSE    PRESENTS   SILVLL  COME  A.  B.  of 
[description']  sends  greeting 

Whereas  by  an  indenture  dated  the  Ist  day  of  April  1821  itecitals. 
and  made  between  J.  S.  of  the  one  part  and  G.  B.  of  the  other 

Eart  the  said  J.  S.  who  was  then  seised  of  the  hereditaments 
ereinafter  described  for  an  estate  in  fee  simjjle  (g)  in  considera- 
tion of  the  sum  of  1000/.  then  paid  to  tho  said  J.  S.  by  tho  said 
0.  B.  demised  imto  the  said  C.  B.  All  that  [description  of  pro- 
perty]  to  hold  unto  the  said  C.  B.  his  executors  administrators 
and  assigns  for  the  term  of  fiye  himdred  3'ears  from  the  1st  day 
of  April  1821  subject  to  a  proviso  for  redemption  of  the  pre- 
mises on  payment  by  tho  said  J.  S.  his  heirs  executors  adminis- 
trators or  assigns  to  the  said  0.  B.  his  executors  administrators 
or  assigns  of  the  sum  of  10002.  on  the  1st  day  of  October  1821 
with  interest  thereon  in  the  meantime  at  the  rate  of  51,  per  cent 
per  annum  And  whereas  tho  said  sum  of  1000/.  was  not  so 
paid  to  tho  said  C.  B.  on  the  1st  day  of  October  1821  And 
WHEREAS  in  or  about  the  month  of  May  1835  the  said  C.  B. 
entered  into  possession  of  the  premises  and  thenceforth  remained 
in  possession  thereof  until  the  day  of  his  death  which  took  placo 
on  the  4th  day  of  July  1867  And  whereas  the  said  C.  B.  by 
his  last  will  aated  the  1st  of  Jime  1864  made  certain  specific 
beauests  and  bequeathed  certain  pecuniary  legacies  and  devised 
and  bequeathed  all  the  residue  of  his  real  and  personal  estate  to 
the  said  A.  B.  absolutely  for  his  own  benefit  and  appointed  the 

(/)  Juir,  pp.  244—246.  {p)  Ante,  p,  244. 
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said  A.  B.  sole  executor  of  his  said  will  and  the  said  A.  B.  duly 
proved  the  said  will  on  the  20th  day  of  November  1867  in  the 
principal  registry  of  her  Majesty's  Court  of  Probate  And 
WHEREAS  immediately  after  the  death  of  the  said  C.  B.  the  said 
A.  B.  entered  into  possession  of  the  premises  and  he  has  re- 
mained in  possession  thereof  up  to  the  date  of  the  execution  of 
these  presents  And  whereas  since  the  said  G.  B.  entered  into 
possession  of  the  premises  as  aforesaid  no  acknowledgment  of 
the  title  of  the  said  J.  S.  his  heirs  executors  administrators  or 
assigns  or  of  his  or  their  right  of  redemption  has  been  given  to 
the  said  J.  S.  his  heirs  executors  administrators  or  assigns  or  to 
any  j)erson  or  persons  having  or  claiming  his  or  their  estate  or 
to  his  or  their  agent  or  the  agent  of  any  such  person  or  persona 
by  the  said  G.  B.  or  A.  B.  or  any  person  claiming  through  either 
of  them(t) 

Now  THESE  PRESENTS  WITNESS  that  the  said  A.  B.  in  exer- 
cise of  the  power  given  by  the  Gonveyancing  and  Law  of 
Property  Act  1881  and  enabling  him  in  this  behalf  doth  hereby 
DECLARE  that  &om  and  after  the  execution  of  these  presents  the 
said  term  of  five  hundred  years  so  vested  in  him  the  said  A.  B. 
as  aforesaid  shall  be  enlarged  into  a  fee  simple  and  that  hia 
estate  and  interest  in  the  premises  shati  be  enlarged  into  an 
estate  in  fee  simple  (u) 

In  witness  whereof  the  said  A.  B.  hath  hereunto  set  his 
hand  and  seal  this  6th  day  of  March  1884 


*«*  Gentle  student  {if  any\  who  hast  had  the  patience  to  wade 
through  the  statutes^  notes  and  precedents  hereinbefore  contained,  I 
have  explained  to  thee  how  thou  may  est  sell  and  convey  av>ay  thy 
land{x),  or  raise  money  by  a  mortgage  thereof  {y)^  or  seHU  thy 
land  or  goods  on  wife  and  children  (z),  and  mortgage  their  own 
interest  in  such  a  settlement  (a) ;  also,  how  thou  wiU  now  take 
nothing  in  right  of  thy  wife  during  her  life  (6),  hut  mxut  encompaes 
her  death  and  intestacy  before  thou  canst  acquire  the  ownership  of 
her  goods,  or  assert  thy  claim  to  an  estate  in  her  lands  (c).  More" 
over  thou  shouldst  now  be  able  to  appreciate  exactly  that  "sitn^ 
plicity  "  in  the  practice  of  conveyancing  {d)  which  hjos  been  wrought 
by  the  Acts  set  out  in  this  book.  Before  parting  with  thee,  let  me 
show  thee  how  thou  mayst  turn  thy  legal  capital  to  speedy  account. 
The  following  form  may  easily  be  adapted  to  tJie  case  of  a  biU  of  sale 
by  a  barrister  of  his  wig,  goum,  bande  and  law  library. 


(0  See  Stat.  3  &  4  WiU.  IV. 
c.  27,  B.  28 ;  "Wxns.  R.  P.  490 ; 
ante,  pp.  8—10,  244,  245. 

[u)  AnU,  pp.  225,  245. 

\x)  See  ofUe,  pp.  492 — 498. 
See  ante,  p.  498. 


(s)  See  anU,  pp.  505,  515,  617. 
{a\  See  ante,  p.  502,  and  note  (e). 
[b]  See  anU,  pp.  373,  382,  383, 
418,  419. 
ie)  See  ante,  pp.  450 — 460. 
[d)  See  ante,  p.  27. 
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Bill  of  Sale  of  Cbattela  personal,  with  proviBion  for 
Insurance,  in  accordance  with  the  Bills  of  Sale  Acta, 
1878  and  1882  («). 

THIS rNDENTUEEmadetheetlidayof March  1884 Between  Date; 
A.  B.  of  [description^  of  the  one  part  and  0.  D,  of  Ideacription]  partiee. 
of  the  other  parfc 

"WITNESSETH  that  in  consideration  of   the  sum  of  £ 

now  paid  to  the  said  A.  B.  by  the  said  C.  D.  (the  receipt  of 
which  sum  the  said  A.  B.  hereby  acknowledges)  he  the  said 
A.  B.  doth  hereby  assign  as  beneficial  owneb(/]  unto  the  said 
C.  D.  his  executors  administrators  and  assigns 

All  and  sinoxtlar  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed 

By  way  of  security  for  the  payment  of  the  sum  of  £ 

and  interest  thereon  at  the  rate  of  £- per  cent,  per  annum 

And  the  said  A.  B.  doth  hereby  further  a^ee  with  the 
said  C.  D.  (^)and  declare  that  he  the  said  A.  B.  will  duly  pay  to 
the  said  C.  D.  the  princinal  sum  aforesaid  on  the  6th  day  of 
June  1884  together  with  tne  interest  then  due  thereon 

And  that  in  case  the  said  A.  B.  shall  make  default  in  such 
payment  he  will  pay  to  the  C.  D.  interest  on  the  principal  sum 
aforesaid  or  for  so  much  thereof  as  shall  for  the  time  being 
remain  unpaid  at  the  rate  aforesaid  by  equal  quarterly  pay- 
ments on  every  6th  day  of  September  idhc,  cfcc]  so  long  as  any 
principal  money  shall  remain  due  upon  this  security 

Provided  always  and  it  is  hereby  agreed  and  de- 
clared if  any  event  specified  in  the  seventh  section  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act  1882  as  a  cause  for  which 
personal  chattels  assigned  under  a  bill  of  sale  may  be  lawfully 
seized  or  taken  possession  of  by  the  grantee  shall  happen  the 
whole  of  the  principal  money  hereby  secured  with  the  interest 
which  shall  tnen  be  due  thereon  shall  immediately  become  due 
and  payable  without  the  necessity  of  any  demand  for  payment 
being  made 

And  it  is  hereby  agreed  and  declared  that  if  any  such 
event  as  aforesaid  shall  happen  it  shall  immediately  be  lawful 
for  the  said  C.  D.  his  executors  administrators  or  assigns  by 
himself  or  themselves  or  his  or  her  servante  or  agents  to 
seize  or  take  possession  of  all  or  any  of  the  said  chattels  and 
things  hereby  assigned  and  either  to  remove  the  same  (subject 
to  the  provisions  of  the  said  Act)  or  to  remain  in  possession 
thereof  without  removing  the  same  and  also  to  relinquish  pos- 
session of  the  same  and  again  to  retake  and  retain  possession 
thereof  without  invalidating  this  security  and  for  the  purposes 
aforesaid  or  any  of  them  or  for  any  purpose  connected  therewitii 
to  have  full  lioerty  of  ingress  egress  and  regress  to  and  £rom 

(e)  Stat.  41  &  42  Vict.  c.  31 ;  (/)  Ante,  pp.  27,  28,  74,  83. 

46  &  46  Viot.  0.  43.  (^)  Ante,  pp.  234,  235. 
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the  messuage  No.  —  — ^—  Street in  op  upon  which 

the  said  dhattels  and  things  now  are  and  to  break  open  any  outer 
or  inner  doors  or  windows  M 

AiTD  THE  SAID  A.  B.  doth  also  further  agree  with  the  said 
C.  D.  to  keep  the  premises  hereby  assigned  insured  against  loss 
or  damage  by  fire  [contimie  as  in  covenant  for  insurance  on  p,  499, 
ante  (A). J 

And  it  is  hekebt  agreed  [provision  for  insurance  hy  granUe^ 
see  pp.  499,  502,  ante^  substituting  the  word  agreement  for  the  word 
covenant]. 

And  it  is  hereby  agreed  that  the  said  C.  D.  his  executors 
administrators  and  assigns  shall  haye  no  right  to  require  that 
any  money  received  on  an  insurance  of  the  premises  shall  be 
appHed  in  or  towards  discharge  of  any  money  due  to  him  or 
them  under  or  by  virtue  of  these  presents  (t) 

And  it  is  hereby  agreed  and  declared  that  subject  to 
the  provisions  of  the  said  Act  upon  any  such  seizure  or  taking 
possession  of  the  premises  as  aforesaid  the  power  of  sale  given 
by  law  to  a  mortgagee  shall  be  immediately  exercisable  by  the 
said  C.  D.  his  executors  administrators  or  assigns  without  any 
notice  to  or  further  default  on  the  jpart  of  the  said  A.  B,  his 
executors  administrators  or  assigns  0c) 

And  it  is  hereby  agreed  that  it  shall  be  lawful  for  the  said 
C.  D.  his  executors  administrators  and  assigns  at  all  reasonable 
times  during  the  continuance  of  this  security  to  enter  into  or 
upon  the  said  messuage  to  view  the  state  of  the  said  chattels  and 
things  and  take  inventories  thereof  (!) 

And  it  is  hereby  agreed  that  the  said  C.  D.  his  executors 
administrators  and  assigns  or  any  of  them  shall  not  be  answer- 
able for  any  involuntary  losses  or  damage  which  may  be  caused 
by  or  happen  in  or  in  consequence  of  the  exercise  or  execution 
of  any  power  vested  in  him  or  them  by  or  by  virtue  of  these 
presents 

Provided  always  that  the  chattels  hereby  assigned  shall 
not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the  said 
0.  D.  for  any  cause  other  than  those  specified  in  section  seven  of 
the  BiUs  of  Sale  Act  (1878)  Amendment  Act  1882 

In  witness  (m) 

SCHEDULE  containing  inventory  of  chattels  assigned. 

{jjl)  2     Key    &    Elphinstone,  (i)  See  ante,  pp.  154,  169, 160. 

Free.  Conv.  163,  2iid  ed.  (k)  See  ante,  pp.  137,  141,  144, 

(A)  In  appropriate   cases  this  146  et  »eq. 

agreement  may  be  extended  to  (/)  2  Key  &  Elphinstone,  Free, 

repairing,  or  keeping  m  repair  or  Cony.  164,  2nd  ed. 

ingoodworking  order,  the  chattels  (m)  Ante,  p.  497. 
assigned. 
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(Beferred  to,  (mte,  p.  40.) 


Messbs.  Wolstenholme  and  Turner  in  their  work  on  the  Con- 
veyancing Acts  (a)  state  that  the  enactment  Stat.  44  &  45  Vict, 
c.  41,  s.  3,  Bub-s.  3,  does  not  affect  the  purchaser's  right  to 
object  to  the  earlier  title  if  he  can  show  it  to  bo  defective 
aliunde  (citing  Warren  v.  Hichardson,  Younge,  1 ;  Shepherd  v. 
Keatley,  1  0.  M.  &  R.  117;  Darlington  y,  Hamilton,  Kay,  650; 
Waddell  v.  Wolfe,  L.  R.  9  Q.  B.  515 ;  Harnett  v.  BaJcer,  L.  E. 
20  Eq.  50;  Jones  v.  Clifford,  3  Ch.  D.  779;  and  Be  Banister, 
Broad  v.  Munton,  12  On.  D.  131);  that  he  retains  this  right 
under  Stat.  44  &  45  Vict.  s.  3,  sub-s.  11;  and  that  if  in- 
tended to  be  precluded  it  must  be  expressly  provided  for 
f  citing  Hume  v.  Bentley,  5  De  Gr.  &  S.  520).  It  is  proposed  first 
to  ascertain  what  the  cases  cited  b^  Messrs.  Wolstenholme  and 
Turner  in  support  of  their  proposition  actually  decide. 

In  Warren  v.  Btchardson  (6),  Richardson  agreed  to  take  from  Warren  y. 
Warren  a  lease  of  a  house  for  sixty  years,  and  entered  into  pos-  Richardim, 
session.  He  then  refused  to  execute  the  counterpart  lease, 
whereupon  Warren  commenced  a  suit  for  specific  performance. 
The  Court  was  of  opinion  that  Richardson  nad  by  his  conduct 
waived  all  objections  to  title  and  decreed  specific  performance, 
ordering  a  reference  to  the  Master  to  settle  a  lease.  The  Master 
in  settling  the  lease  looked  into  the  title  and  a  defect  was  thereby 
discovered.  It  was  held  that,  notwithstanding  the  implied 
waiver  by  Richardson  of  objections  as  to  title,  the  Court  would 
not  force  him  to  accept  the  defective  title. 

In  Shepherd  v.  Keatley  (c),  there  was  a  contract  for  sale  of  a  Shepherd  v. 
lease  unaer  a  condition  that  the  vendor  **  should  not  be  obliged  Keatley » 
to  produce  the  lessors'  title."  It  was  held  that  those  words 
meant  nothing  more  than  that  there  should  be  no  obligation 
upon  the  vendor  to  produce,  for  the  satisfaction  of  the  pur- 
chaser, any  evidence  of  the  lessors'  title ;  but  that  they  did  not 
preclude  the  purchaser  from  taking  any  objection,  derived  from 
another  source  than  the  vendor,  to  the  validity  of  that  title. 

In  Hume  v.  Bentley  ((Z),  leaseholds  were  contracted  to  be  sold  Hutne  v. 
under  a  condition  that  **  the  lessor's  title  would  not  be  shown  Bentley, 
and  should  not  be  inquired  into."    An  objection  was  made  that 
the  lease  was  void,  because  the  lessor  had  no  power  to  grant  it. 
It    appears  from  the  report  of  the  case  that  the  lease  was 
granted  by  a  canal  company ;  and  that  the  purchaser  made  the 

(a)  P.  16,  2nd  ed.;  p.  20,  3rd  (e)  1  C.  M.  &  R.  117. 

ed.  (d)  6  De  a.  &  Sm.  620. 

(*)  Yonnge,  1. 
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Darlington  v. 
Hamilton, 


WaddeU  v. 

Wolfe. 


Harnett  v. 
Baker, 


objection,  that  it  appeared  from  the  Acts  of  Parliament  incor- 
porating the  canal  company,  that  the  company  had  no  power  to 
acquire  land  or  grant  leases.  But  it  was  held  that  a  Tender  may 
lawfully  stipulate  that  a  purchaser  shall  be  precluded  from 
making  objections  on  account  of  defects  in  the  lessor's  title  dis- 
covered  from  other  sources  than  the  vendor,  and  that  in  this 
case  the  words  used  amoimted  to  such  a  stipulation ;  and  the 
purchaser  was  not  permitted  to  raise  the  objection. 

In  Darlington  y.  Hamilton  (e),  a  house  held  by  underlease  was 
put  up  for  sale  and  described  as  held  by  lease.  By  one  of  the 
conditions  of  sale,  the  title  was  to  commence  with  an  indenture 
of  the  13th  January,  1830  (this  was  the  underlease),  and  the  pur- 
chaser was  *'  not  to  require  proof  or  production  of  the  lessor's 
title  or  any  title  prior  to  that  indenture."  It  was  held  that  the 
purchaser  was  not  precluded  from  making  objections,  that  the 
property  was  held  by  underlease,  and  that  the  original  lease 
comprised  other  property,  which  facts  appeared  from  the  inden- 
ture of  the  13th  January,  1830.  In  that  case  Lord  Hatherley 
observed,  *'It  is  quite  clear,  according  to  the  doctrine  referred 
to  and  confirmed  in  Warren  v.  Richardson  (/)  and  Shepherd  v. 
Keatley  (^),  that,  whatever  may  be  the  terms  of  the  condition  of 
sale,  if  the  purchaser  obtain  mformation  aliunde  that  the  title 
of  the  vendor  is  not  clear  and  distinct,  he  has  a  right  to  insist 
upon  the  objection  "  (h). 

In  WaddeU  v.  Wol/e  (t),  a  house  held  by  underlease  was  con- 
tracted to  be  sold  under  a  condition  '*  that  the  title  should  com- 
mence with  the  indenture  of  underleajse,  that  it  should  form  no 
objection  to  the  title  that  such  indenture  was  an  underlease,  and 
that  no  requisition  or  inquiry  should  be  made  respecting  the  title 
of  the  lessor  or  his  superior  landlord  or  his  right  to  grant  such 
imderlease.'*  It  was  neld  that  the  purchaser  might  make  the 
objection  that  the  grantor  of  the  underlease  had  no  power  to 
grant  the  underlease,  because  he  had  not  the  legal  estate,  which 
was  discovered  from  a  deed  on  the  abstract.  The  judges  con- 
sidered that  the  only  ohfedion  precluded  by  the  conditions  was 
the  objection  that  the  title  commenced  with  an  underlease,  and 
that  the  rest  of  the  condition  was  only  intended  to  relieve  the 
vendor  from  the  obligation  of  answering  requisitions  as  to  the 
title  of  the  grantor  ot  the  underlease  and  his  superior  landlord. 
The  judges  [k)  who  decided  Waddell  v.  Wolfe  all  expressed  their 
approval  of  tne  case  of  Hume  v.  Bentley  (/),  but  drew  a  distinc- 
tion between  that  case  and  the  case  before  them. 

In  Harnett  v.  Baker  (m),  freehold  propertv  was  contracted  to 
be  sold  imder  the  following  condition : — **  The  title  to  the  bene- 
ficial ownership  of  the  property  shaU  commence  with  the  will 
of  A.  C.  dated  in  1829,  and  the  purchaser  shall  assume  that  A.  C. 
was  at  his  death  beneficially  entitled  to  the  propertv  in  fee 
simple,   free  from   incumbrances.     The  purchaser  shall  not 


(e)  Kaj,  650. 
/)  Younge,  1. 
)  1  C.  M.  &  R.  117. 
h)  Kay,  568. 
(i)  L.  R.  9  Q.  B.  615. 


(A 


bald! 


k)  Blackbam,  Quain,  Azchi< 

JJ. 

il)  5  De  a.  &  Sm.  620. 
(m)  L.  R.  20  Eq.  60. 
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require  the  production  of,  or  investigate,  or  make  any  objection 
or  requisition  in  respect  of  any  matter  prior  to  tlie  commence- 
ment of  title,  whether  appearing  on  the  abstract  or  not."  It 
appeared  from  deeds  on  the  abstract  that  A.  0.  was  not  at  the 
tmie  of  his  death  beneficially  entitled  to  the  property  for  an 
unincumbered  estate  in  fee  simple.  It  was  held  that  the  pur- 
chaser was  not  bound  by  the  condition,  because  it  wcta  founded  on 
an  erroneous  statement  of  fact^  and  one  which  the  vendor  was 
bound  to  know  was  erroneous. 

In  Jones  v.  Clifford  (n),  there  was  a  contract  for  the  sale  of  Jones  v. 
freehold  and  leasehold  land  under  a  condition  "that  the  pur-  Clifford. 
chaser  should  assume  that  E.  M.,  who  died  in  1841,  died  in- 
testate leaving  the  vendor  his  only  child  and  heiress,  and  was  at 
the  time  of  ms  death  seised  in  fee  of  the  freehold  land,  and 
should  not  require  the  production  of,  or  investigate  or  make 
any  objection  m  respect  of  the  prior  title  to  the  freehold  land.** 
The  purchaser  discovered  that  the  land  contracted  to  be  sold  as 
freehold  of  the  vendor  really  belonged  to  himself  subject  to  a 
lease  vested  in  the  vendor.  The  vendor  discovered  that  part  of 
the  land  contracted  to  be  sold  as  leasehold  really  belonged  to 
her  as  freehold.  It  was  held  that  under  these  circumstances 
the  purchaser  could  not  be  compelled,  by  reason  of  the  condition 
that  he  should  not  make  any  objection  in  respect  of  the  title 
prior  to  1841,  to  pay  for  land  which  was  really  his  own.  This 
was  decided  ui)on  the  ground  that  both  parties  to  the  contract 
had  been  proceeding  imder  a  common  mistake,  and  that  there- 
fore the  Court  had  jurisdiction  to  set  aside  the  contract. 

In  lie  Banister  J  Broad  v.  Muntan  (o),  a  condition  was  made  -R«  Banuter, 
requiring  the  purchaser  to  assume  that  E.  B.  was  seised  of  and  Broad  v. 
entitled  to  the  entire  property  sold  in  fee  simple  in  possession,  ^f*nton. 
free  from  incumbrances,  m  1835  and  up  to  and  at  nor  death, 
stating  that  it  was  not  known  and  could  not  be  explained  how 
E.  B.  acquired  the  property,  and  expressly  stipulating  that  no 
other  title  than  as  above  should  be  required  or  inquired  into.  It 
was  shown  that  it  was  within  the  knowledge  of  the  vendor  that 
E.  B.  was  not  seised  of  the  property,  free  from  incumbrances,  in 
1835,  and  how  E.  B.  acqiured  the  property.  The  vendor  was 
held  to  have  acted  in  perfect  good  faith,  inasmuch  as  he  had 
furnished  a  statement  of  the  facts  known  to  him,  upon  which 
the  condition  had  been  drawn  by  one  of  the  conveyancing 
counsel  of  the  Court.  But  it  was  held  that  the  venaor  had 
made  a  misrepresentation  as  to  facts,  although  innocently,  and 
that  therefore  the  purchaser  was  not  bound  by  the  condition  and 
might  make  objections  to  the  title  in  spite  of  it. 

Now,  of  the  above  cases,  Harnett  v.  Baker  {p)  and  Be  Banister ^ 
Broad  v.  Munion  {q)  decided  that,  if  there  be  misrepresentation 
as  to  facts  on  the  part  of  the  vendor,  the  purchaser  will  not  be 
bound  by  any  condition  precluding  objections  to  the  title  shown. 
Jones  V.  Clifford  (r)  merely  decided  that  a  condition  precluding 
objections  to  title  wiU  not  oust  the  jurisdiction  of  the  Court  to 

(n)  3  Oh.  D.  779.  {q)  12  Ch.  D.  131. 

lo)  12  Ch.  D.  131.  (r)  3  Ch.  D.  779. 

\p)  L.  R.  20  £q.  60. 
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relieve  parties  who  have  entered  into  a  contract  under  a  oomxnon 
mistake.  Setting  aside  then  the  cases  in  which  there  have  been 
circumstances  of  misrepresentation  on  the  part  of  the  Tender, 
or  of  common  mistake,  let  us  consider  how  far  a  puichafler  has 
been  held  to  be  precluded  from  objecting  to  the  title  prior  to 
some  specified  time  on  account  of  defects  discoyered  from  other 
sources  than  the  Tender,  when  there  haye  been  none  of  the 
above  circumstances.  With  regard  to  the  case  of  Warren  t. 
Richardson  («),  it  may  bo  remarked,  that,  at  the  time  when  that 
case  was  decided,  tne  practice  of  the  Court,  in  the  matter  of 
forcing  a  purchaser  to  take  a  doubtful  title,  was  not  the  same  as 
prevaSs  at  present  (().  Moreover,  the  recent  case  of  Latprie  v. 
Lees  (m)  appears  directly  opposed  to  the  principle  of  Warren  v. 
Rkhardsoii  («).  In  Latcrie  v.  Lees  («),  a  purchaser  of  leaseholds 
was  not  permitted  to  raise  objections  upon  an  inquiry  as  to 
title,  when  he  had  itdsed  no  objection  to  a  decree  for  ^lecific 
performance.  As  to  Darlington  v.  Hamilton  (x),  in  that  case 
the  defect  appears  to  have  been  discovered  from  a  title  deed 

S reduced  by  tne  vendor.  It  is  submitted  that  Lord  Hatherley's 
ictum  (,v)  must  be  read  with  reference  to  the  circumstances  of 
the  case  before  him;  and  that  what  that  case  decides  is,  that  no 
condition,  however  stringent,  will  preclude  a  purchaser  from 
making  objections,  if  he  discover  defects  in  the  title,  of  which 
he  was  not  fairly  informed  by  the  conditions  of  sale,  from  the 
abstract,  or  otherwise /rom  tJie  vendor.  This  proposition  is  fully 
borne  out  by  subsequent  decisions  (2).  But,  with  regard  to 
defects  which  the  purchaser  may  discover  from  other  sources 
than  from  the  ve^idoTy  it  is  submitted  that  the  case  of  Warren  v. 
Richardson  {a)  and  Lord  Hatherley's  dictum  in  Darlington  v. 
Hamilton  {0)  must  be  taken  to  be  qualified  by  the  case  of  Hume 
v.  Bentley  (c)  and  the  judgment  in  Waddell  v.  Wolfe{d),  approv- 
ing of  the  case  of  Hume  v.  Bentley  (c),  and  that  the  following 
general  principles  haye  been  establi^ed : — A  vendor  may  stipu- 
late that  he  shall  be  relieved  from  the  obligation  of  showing,  or 
answering  requisitions  as  to  the  title  prior  to  any  specified  tune. 
He  may  also  stipulate  that  the  purchaser  shall  accept  the  title 
shown  without  oojection  Te).  In  the  former  case,  the  purchaser 
is  not  precluded  from  makmg  objections  on  account  of  defects 
in  the  title  prior  to  the  specified  time  discovered  from  other 
sources  than  the  vendor.  In  the  latter  case,  he  has  no  right  to 
make  such  objections.  In  the  cases  stated,  the  question  has 
been,  which  of  the  above  stipulations  did  the  parties  intend  to 

(«J  Younge,  1.  (b)  Kay,  650,  at  p.  568;  anU^ 

(t)  See  Jessel,  M.  R.,  Osborne  p.  632. 

to  BowUtt,  13  Ch.  D.  774,  780,  (c)  6  De  G.  &  Sm.  620. 

781.  (d)  L.  R.  9  Q.  B.  616,  619; 

(u)  14  Gh.  D.  249  ;  7  App.  Cas.  see  aJso  Jimcs  v.  Clifford^  3  Gh.  I>. 

19;  stated  0>f^0,  pp.  43,  44.  779,  790;    Beit  v.  Hamand,   12 

(x)  Kay,  660.  Ch.  D.  1 ;  1  Dart,  V.  &  P.  150, 

ly)  Ante,  p.  632.  n.  (/). 

{«)  See  antej  p.  36,  and  notes  (e)  Waddell  r.  WolfCf  L.  R.  9 

(r,  »)  thereto.  Q.  B.  616,  619  ;  Jones  r.  Clifprd, 

(a)  Younge,  1.  3    Ch.    D.   779,   790;    Best   v, 

ffamand,  12  Ch.  D.  1. 
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make  ?  In  Shepherd  v.  Keatley  (/),  Darlington  v.  Hamilton  {a) 
and  Waddell  y.  Wol/e  (A),  it  was  held  that  they  intended  to  make 
the  former  stipulation  only :  in  Hume  v.  Bentley  (t),  it  was  held 
that  they  intended  to  make  the  latter.  Now  the  provisions  of 
the  enactment,  which  we  are  considering,  are  to  be  construed  in 
the  same  way  as  stipulations  similar  thereto  contained  in  con- 
tracts made  independently  of  the  Conveyancing  and  Law  of 
Property  Act  1881  (A;).  It  appears  therefore  that  the  point  in 
question  will  be  decided  by  ascertainino;  whether  the  terms  of  that 
enactment  bring  it  into  the  former  or  tne  latter  of  the  two  classes 
of  stipulation  mentioned  above.  If  the  reader  will  refer  to  the 
terms  of  the  Act  {I),  he  will  find  that  both  classes  of  stipulation 
are  apparentl;^  comprised  in  the  words  of  sect.  3,  sub-sect.  (3). 
But  "what  is  important  for  our  present  purpose  is  to  ascertain 
whether  that  enactment  imposes  conditions  of  the  latter  kind. 
The  Act  says  that  a  purchaser  shall  not  make  any  objection  or 
inquiry  with  respect  to  the  title  prior  to  the  time  prescribed  by 
law  or  stipulated  for  commencement  of  the  title.  It  is  sub- 
mitted that  these  words  bring  the  enactment  within  the  class  of 
stipulation  held  to  be  lawful  in  Hume  v.  Bentley  (m) ;  namely,  a 
stipulatioD,  not  only  that  the  vendor  shall  be  rehoved  from  the 
obugation  of  answeiing  requisitions  as  to  the  prior  title,  but 
also  that  the  purchaser  shall  make  no  objections  as  to  that  title. 
It  appears  to  the  writer  therefore  that,  under  the  enactment  in 
question,  the  purchaser  does  not  retain  the  right  to  object  on 
account  of  defects  in  the  title  prior  to  the  time  of  commencement 
of  title  which  he  may  discover  from  other  sources  than  the 
vendor ;  and  that  there  is  no  need,  in  a  contract  made  after  the 
31st  December  1861,  for  any  express  stipulation  in  order  to 
deprive  the  purchaser  of  this  right.  It  appears  moreover  that 
no  express  stipulation,  however  stringent,  will  avail  to  protect 
a  vendor  who  has  misrepresented  or  suppressed  facts  witnin  his 
knowledge  material  to  the  title,  or  wnose  conduct  has  been 
fraudulent  (n).  If,  then,  a  vendor  should  be  ignorant  of  any 
defect  in  his  earlier  title,  there  appears  to  be  no  necessity  now  for 
hitn  to  make  any  special  stipulation,  in  order  to  guard  a^nst  the 
conset^uences  of  possible  discovery  of  a  defect  in  such  title.  But 
if  a  vendor  should  be  cognisant  of  any  such  defect,  it  does  not 
appear  that  he  can  guard  himself  against  objections  consequent 
on  discovery,  unless  he  has  ^ven  fair  information  as  to  the 
nature  of  the  title  by  the  conditions  of  sale  (o). 

(/)  1  C.  M.  &  R.  117.  (/)  Ante,  p.  31. 

(a)  Kay,  650.  [m)  6  De  &.  &  8m.  520. 

Th)  L.  K.  9  Q.  B.  615.  (n)  See  ante^   pp.    36—39,   63, 

(»)  5  De  G.  &  Sm.  620.  64,    and   the    authorities   there 

(k)  Stat.  44  &  45  Vict.  c.  41,  cited. 

0.  3^  sub-8.  11.  (o)  See  antCy  p.  63. 
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(Befezred  to  on^f,  p.  460.) 


Messrs.  Wolstenholme  and  Turner  suggest  (a),  with  regard  to 
the  devolution  of  a  married  woman's  separate  personal  property 
upon  her  intestacy,  that  *'  the  wife's  personal  estate  wiU  on  her 
death  intestate  in  the  lifetime  of  her  husband  deTolye  on  her 
next  of  kin,  and  he  will  be  wholly  excluded."  And  they  say : — 
"  This  is  in  accordance  with  In  the  goods  of  Worman,  X  Swab. 
&  Trist.  513,  a  case  arising  on  20  &  21  Yict.  c.  85,  s.  21,  which 
provides  that  after  a  protection  order  the  earnings  and  property 
of  a  married  woman  aeserted  shall  belong  to  her  *  as  if  she  were 
a  feme  sole,'  and  deciding  that  the  next  of  kin  were  as  against 
the  surviving  husband  entitled  to  letters  of  administration 
lunited  to  property  acquired  after  desertion :  see  also  In  the  goods 
of  Siepheiisony  Ij,  R.  1  Prob.  &  D.  287." 

The  writer  is  unable  to  concur  in  the  view  taken  by  Messrs. 
Wolstenholme  and  Turner,  for  reasons  which  appear  on  pp. 
456 — 460,  ante.  If  the  reader  will  refer  to  p.  377,  ante,  he  wul 
observe  that,  by  Stat.  20  &  21  Vict.  c.  85,  s.  21,  a  wife,  who  has 
obtained  a  protection  order,  is  to  be  and  be  deemed  to  have  been 
in  the  like  position  in  all  respects,  with  regard  to  property,  as 
she  would  be  if  she  had  obtained  a  decree  of  judicial  separation. 
The  reader  will  also  observe  that  sect.  25  of  the  same  Act  enacts 
that  in  every  case  of  a  judicial  separation  the  wife  shall,  from 
the  date  of  the  sentence  and  whilst  the  separation  shall  continue, 
be  considered  as  a  feme  sole  with  respect  to  property  of  every 
description  which  she  mav  acquire  or  which  may  come  to  or 
devolve  upon  her ;  and  such  property  may  be  disposed  of  by  her 
in  all  respects  as  a  feme  sole,  and  on  her  decease  the  sameshallf  in 
case  she  shall  die  intestatCf  go  as  the  same  would  have  gone  if  her 
husband  had  been  then  dead.  The  case  of  In  the  goods  of  Worman, 
1  Sw.  &  Tr.  513,  was  expressly  decided  on  the  ground  that  a 
wife,  who  has  obtained  a  protection  order,  is  in  the  like  position 
with  regard  to  proper^  as  a  wife  who  has  obtained  a  decree  for 
judicial  separation.  iSie  devolution  upon  intestacy  of  the  pro- 
tected personal  estate  of  a  wife,  who  has  obtained  a  protection 
order,  is  therefore  regulated  by  the  express  provision  of  sect.  25 
of  the  same  Act,  that  such  property  shall,  in  case  site  shall  die 
intestate,  go  as  the  same  would  have  gone  if  her  husband  had  been 
then  dead.  No  such  provision  is  contained  in  the  Married 
Women's  Property  Act  1882.  It  is  therefore  submitted  that  the 
case  of  In  the  goods  of  Worman  is  no  authority  for  the  opinion 

(a)  ConTeyanouig  Acts,  p.  8,  3rd  ed. 
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advanced  by  Messrs.  Wolstenholme  and  Turner.  The  case  of 
In  the  goods  of  Stqahensoiij  L.  B.  1  P.  &  D.  287,  also  arose  with 
regard  to  the  protected  estate  of  a  woman,  who  had  obtained  a 
protection  order.  It  is  thought  to  be  equally  irrelevant.  Apart 
from  the  fact  that  express  provision  is  made  by  Stat.  20  &  21 
Vict.  c.  85,  s.  26,  with  regani  to  the  devolution  of  property  upon 
intestacy,  there  is  a  marked  difference  between  the  expressions 
used  in  that  enactment  and  those  used  in  sect.  1,  sub-sect.  1,  of 
the  Married  Women's  Property  Act  1882  (6J.  By  the  former 
statute  it  is  provided  that  a  wife,  who  has  ootained  a  decree  of 
judicial  separation  or  a  protection  order,  shall  **  be  considered  as 
a  feme  sole  "  with  respect  to  certain  property.    The  latter  Act 

Erovides  that  a  married  woman  shall  **  be  capable  of  acquiring, 
olding,  and  disposing  of  property  in  the  same  maimer  as  if  she 
were  a  feme  sole  "  (c). 

(b)  Ante,  p.  373.  {e)  See  ante,  pp.  456,  467. 
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A. 

Absolute  corcnanta  for  title,  74,  75,  85. 

Abstbact  of  title  earlier  than  time  of  commenoement  of  title,  31,  32. 
of  instrument  creating  power,  31,  34. 
defects  appearing  on,  36,  38,  534. 
verification  of,  47 — 50. 
of  title  on  sale  in  lots,  50. 
expense  of,  493,  note  {k). 

Account,  tnistees'  power  to  settie,  192—194. 

AocuxuUlTZON  of  income  of  infant's  property,  204,  205,  209,  214,  517, 

526. 
of  proceeds  of  sale  of  setUed  reversion,  336. 

AcxNOWLEDaacENT  of  right  to  production  of  documents,  13,  94 — 103, 

184,  496. 
of  deeds  by  married  women,  281 — 284,  477 — 479, 

489—491,  498. 
certificates    of,    2G3, 
273,  282,  284,  285, 
477—479,  483,  486, 
489—491. 
Act  of  Fabliahent,  lang^uagu  of,  1. 

recitals  in,  9. 
proviso  for  re-entry  inserted  under  directions  of, 

118. 
transfer  of  personal  property  in  manner  pre- 
scribed by,  184. 
commencement  of,  436,  note  {q). 

Action  on  covenants  for  title,  76—79,  92,  93. 
to  recover  rent,  104,  107. 
on  lessee's  covenants,  104 — 109. 
on  lessor's  covenants,  109 — 111. 
by  mortgagor  in  possession,  106. 
to  compel  transfer  of  mortgage,  124. 
for  redemption,  consolidation  of  securities,  128. 
for  foreclosure,  consolidation  of  securities,  128. 
to  recover  titie-deeds  of  mortgaged  property,  149,  150. 
by  receiver,  161. 
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AcfiiON  for  foredoflure,  162 — 167. 
for  redemption,  162 — 167. 
for  sale  of  mortgaged  property,  162 — 167. 
against  heir  or  deviaee  of  coTenantor,  235. 
by  or  against  married  woman,   381,    392 — 414,   429 — 446, 

460—463. 
on  covenant  to  pay  money,  498,  note  (a). 

ADimnsTR^noN  to  estate  of  married  woman,  376,  449 — 460. 

eaierorumf  454. 

ADXDfXsnuTOB  of  vendor,  64—58,  174 — 176. 

action  ag^nst,  on  covenanta  for  title,  76 — 79. 
covenant  for  title  by,  87,  91. 
of  mortgagee,  170 — 174,  498,  note  (a). 
of  trustee,  170—176. 

liability  of,  on  revocation  of  power  of  attorney,  220, 22 1 . 
of  covenantee,  231—234,  498,  note  (a). 
of  covenantor,  234,  235. 
enlargement  of  long  term  by,  245. 
maldng  use  of  Conv.  &o.  Aot,  1881,  protection  of,  247. 
causing  official  search  to  be  made,  262,  263,  271. 
husband's  right  to  be  wife's,  375,  452—454,  457—459. 
of  married  woman,  449 — 460. 
See  also  Pebsonal  Rsfbesentauvs. 

Adionistsatbiz,  married  woman,  408,  446,  460—463. 

Admhtancs  of  mortgagee  of  copyholds,  14 S. 

to  copyholds  of  married  woman,  200. 
of  purchaser  from  tenant  for  life,  321. 

Advantages  enjoyed  in  connection  with  land,  60 — 74. 

Advowson,  title  to,  2—4. 

on  conveyance  of  manor,  72. 

in  gross,  72. 

right  of  mortgagee  of,  168,  164. 

Affidavit,  meaning  of,  in  statutes,  1. 

Aosin!,  causing  official  search  to  be  made,  262,  263,  271. 
notice  to,  274—278. 

Alusn,  wile  of,  396,  397. 

Alienation  of  property  by  married  women,  373 — 392,  418,  419,  422 
—426,  446,  450,  451,  455,  456. 
restraint  on.    See  Restraint  on  Anticifation. 

Aliunde,  objection,  5,  6,  35 — 40,  531 — 535. 

Anoesiobs,  covenants  against  acts,  &c.,  of,  75,  81. 

Annuities,  registration  of,  265  and  note  (m). 

search  for,  262,  271,  272,  273,  479,  484,  487,  490,  491. 
entry  of  aatLsfaotion  or  dischaige,  266. 
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AxKXjm  charged  on  land  or  income  of  land,  215 — 217. 

proceeds  of  sale  of  settled  lease  laid  out  in,  336. 

in  the  name  of  married  woman,  379,  422 — 128,  446,  446. 

AitTB-NUFTiAL  Uabilitiee  of  married  women,  399,  400,  403,  406,  408, 
420,  421,  432—445,  447,  449,  454,  456,  460—463. 

AmiczFATiON,  restraint  on,  order  inteifering  with,  198—200. 

restraint  on,  365,  393,  394, 401,  note  (a),  402,  410—414, 
416,  436,  439,  441,  447. 
form  of  general,  511,  516,  520. 

AffeJlL,  vendor  and  purchaser  summons,  25. 

ApFENDAirr  incorporeal  hereditaments,  64,  65,  71 — 73. 

Afpebtainino  to  land,  incorporeal  hereditaments,  61,  64 — 74. 
word,  65. 

Afflication  of  money  paid  to  trustees,  151,  189 — 191. 

of  capital  money  arising  under  the  Settled  Land  Act, 
1882..  325— 328. 

APFOZimcEKT,  conveyance  by,  27,  618. 

covenants  for  title  on,  77,  78,  92,  93, 
518. 
of  new  trustees,  176—185,  198,  279,  280,  514. 

deed  of,  where  delivered  to  purchaser, 
183,  184. 
of  separate  sets  of  trustees,  279,  280. 
creation  of  easements,  &c.,  by,  240,  241. 
of  trustees  for  the  purposes  of  the  Settled  Land  Act, 

1882.. 340,  506,  516,  526. 
to  person  entitled  in  default  of,  effect  of,  422,  note  («). 
of  trustee  of  policy  of  insurance,  429. 
by  will  of  maiTied  woman,  403,  note  (^,  419 — 421, 
450,  454. 

ArroRTiovxBNTj  of  right  to  enforce  lessee's  covenants,  104,  105,  107, 

111. 
lessor's  covenants,  109,  111. 
of  conditions  in  leases,  105,  106,  HI. 
of  rent,  105. 

on  lease  of  settled  land  in  lots,  303,  304. 
on  surrender  of  lease  of  settled  land,  312 — 
314. 
Apfubtenanoes,  65. 

Apfubtebtavt  inooiporeal  hereditaments,  60,  64,  65,  68,  70—73. 

AssmUTiON,  trustees'  power  to  submit  to,  192 — 194. 

Abbbabs  of  rent  charge,  &c.,  215—217. 

AasEsrr  of  executor,  173. 
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AmtovEB  of  leftse,  7,  30. 

of  nnderlessee,  7,  30. 

of  reyersion  on  a  leaae,  104 — 113. 

of  pledgor,  166. 

of  ooyenantor,  231^234. 

of  tenant  for  life,  861—354. 

of  benefit  of  ooyenant  to  pay  money,  498,  note  (a), 

AaaQmaaxT  of  lease,  covenant  against,  119. 
by  pledgor,  166. 

of  personal  estate  to  self  jointly  with  others,  223 — 225, 
to  self  alone,  224. 
of  choses  in  action  between  husband  and  wife,  223 — 225, 

391,  892. 
by  a  tenant  for  life  of  his  estate,  351 — 354. 
of  covenant  to  pay  money,  498,  note  (a). 

Assioirs*    See  Asszonee. 

AssniCFTiONS  to  be  made  by  purchaser,  31,  32,  41—46. 

AiTBflTATiON  of  pnrchase  deed,  94. 

Attbstsd  CovnsBf  of  deeds,  &c.,  12. 

expense  of,  47 — 50. 
Attobnet,  married  woman's  power  to  appoint,  200. 

power  of,  219—222,  285—288,  480,  490. 

may  exercise  his  power  in  his  own  name,  219. 

execution  of  deeds,  &c.,  by,  219 — 221. 

liability  of,  on  revocation  of  power,  220,  221. 

warrant  of,  to  confess  judgment,  413. 

Auction,  sale  by,  50,  53. 

conditions  of,  492. 

by  trustees,  185,  186,  496. 
AuTHOBiTT  to  pay  consideration  money  to  solicitor,  230,  231. 

Ayebaoe  clause,  306. 

B. 

Baitkebs,  mortgage  of  policy  of  insurance  to,  152,  note  (y). 
Bankbupt,  term,  in  Conv.  &c.  Act,  1881.. 29. 

BANXfiXTPTCT,  term,  in  Conv.  &c.  Act,  1881 .  .29. 

trustee  in,  production  of  documents  by,  97. 

condition  for  forfdture  on,  119. 

of  mortgagor,  163. 

search  for,  273. 

of  tenant  for  Ufe,  351. 

tenant  of  estate  determinable  on,  362. 

of  married  women,  416 — 418. 

of  husband,  419,  427,  428,  434—436. 
Babe  tbustee,  17 — 20,  57. 
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Baboaxn  and  sale  of  land  in  Yorkshire,  74. 

Babb  FSB,  person  entitled  to,  362. 

BxNEFioiAL  OwNEB,  conveyanoe  «,  79—86,  87—91,  497,  499,  601, 
603,  629. 

Bills  of  Salb,  268—270,  479,  482,  486,  490,  491. 

form  of,  629. 

Bishop,  lease  held  under,  6. 

BoxD  under  seal  binds  heirs,  234,  236. 

with  two  or  more  jointly,  236—238. 

Bbeach  of  trust  committed  by  wife,  402,  403,  408,  421,  460—463. 

BuiLDDra  Lbasb,  term,  in  Cony.  &o.  Act,  1881 . .  28. 

in  Settled  Land  Act,  1882.  .293. 
of  mortgaged  land,  129,  132,  133. 
preliminary  contract,  279,  304. 
of  settled  land,  300,  304,  306,  307,  318.     See  also 
Lease  of  Settled  Land. 
purposes,  term,  in  Conv.  &o.  Act,  1881.  .28. 

in  Settled  Land  Act,  1882.  .293. 
society,  wife^s  interest  in,  380,  422—428,  446,  446. 

BuiLDiNOS,  conveyance  of,  60,  62,  70. 

money  due  on  Insurance  of,  l.)5 — 167. 

0. 

Campbell,  opinion  of  Lord,  33. 

Ca.  sa.,  married  woman  taken  under,  401,  433,  434. 

Capital  money  arising  under  the  Settled  Land  Act,  1882.  .209,  210, 

292,  293,  298,  302,  308,  314,  319, 
326—331,  333—339,  341,  344,  346, 
347,  348,  369,  366,  367,  369,  466,  467. 

investment  and  application  of,  326r— 328. 

income  of,  327. 

devolution  of,  327. 

Cash  under  the  control  of  the  Court,  206. 

Centbal  Office,  deposit  of  instrument  creating  power  of  attorney  in, 

222,  480,  490. 
seaiches  in,  262—274,  479 — 191. 

Cbbtificatbs  of  shares,  pledge  of,  138  and  note  (o),  164 — 166. 

of  result  of  official  search,  262,  271,  274,  479,  486—491. 
of  acknowledgments,  263,  273,  282,  284,  286,  479,  486, 

489—491. 
of  Land  Commissioners,  361. 

Cestui  que  tbust,  nature  of  right  of,  386,  387: 
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Gnrui  QUE  irsB,  ooTenaats  for  title,  made  with,  77,  93. 

Cfavbktm,  application  to  judge  in,  24—26,  248,  347,  445,  465. 

Chakobbt  Divisioir,  matters  assigned  to,  248,  347. 

Chabob  of  debts  on  real  estate,  by  will  of  ooyenantor,  77. 

Ckaboiko  order  against  wife's  interest,  401,  note  (a),  412. 

Chabitt,  purchase-money  of  land  belonging  to,  335. 

Cbatielb  personal,  mortgage  of,  138,  152,  154 — 160,  163--166,  Ad" 

denda, 
pledge  of,  188,  164—166. 
tmstees*  receipt  for,  189 — 191. 
settled  to  go  with  land,  as  heirlooms,  298,  339. 
real,  specific  deyise  of,  172. 

wife's,  373,  375,  376,  383,  488,  452,  456—459. 
subject  to  a  trust,  transfer  of,  on  change  of  trustees,  181 — 
185,  513—515. 

Chdsf  rent,  217,  218. 

Ceildbbn,  insurance  by  parent  for  benefit  of,  379,  428,  429. 
married  woman  liable  to  maintain,  449. 
trusts  for  benefit  of,  in  marriage  settlement,  508,  509. 
settlement  of  land  on,  515,  516,  519,  520. 
raising  of  portions  for,  519,  620 — 525. 

Chose  in  action,  mortgage  or  pledge  of,  138,  164,  166. 

subject  to  a  trust,  transfer  of,  on  change  of  trustees, 
181—185,  513—515. 

conyeyance  of,  to  self  jointly  with  others,  223 — 225. 

between  husband  and  wife,  223 — 225. 

to  self  alone,  224. 
wife's,  373,  375,  376,  383,  425,  427,  438,  452—454, 
457,  458. 

Ghosb  in  possession,  mortgage  or  pledge  of,  138,  164— 166,^iUbufci. 

wife's,  373,  375,  383,  438,  452,  453,  456—459. 

GiYiL  death,  395,  397. 

Glass,  power  given  to,  197. 

Clbbx  of  enrolments,  search  by,  274,  479,  481,  485,  489—491. 

Ck>LLATEBAL  covcnants,  108,  131. 

power  simply,  226,  281,  385. 

GoiaassiONEB  to  take  acknowledgment,  281—284, 477,  478,  489. 

CoxxiTTBE  of  lunatic,  covenant  for  titie  by,  87,  91. 

tenant  for  life,  365. 

Ck>]acoK  mistake,  37,  39,  54,  533,  534. 
rights  of,  60,  64—74. 
Pleas,  office  of  master  of  Court  of,  263—268. 
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CoxPBKSAiiOK  for  breach  of  coyenant,  114—119. 

for  errors  of   description,  64,  notes  {d,  g),  493,  494, 
note  {q)f  Addenda. 
CoXFunxoR  of  contract  for  sale,  action  for  relief  after,   54,  notes 

(d,  g)t  494,  note  (;),  Addenda. 
after  death  of  yendor,  64 — 68. 
death  of  vendor  before,  174 — 176. 
stipulations  as  to,  492,  note  (a),  494, 
and  note  {t),  496. 
CoacFOflrnoN,  trostees'  power  to  accept,  192—194. 
CoMFOTTND,  trustees'  power  to,  192 — 194. 
CoxFBOXiSE,  trustees'  power  to,  192—194. 

of  proceedings  in  Diyoroe  Court,  394,  396. 
CoNCLTTSzyB  evidence,  46. 

CoNCUBSENCB  in  conveyance  of   parties  other    than  vendor,    492, 

note  (a),  494  and  note  (0,  496. 
of  tenant  for  life,  369—361,  367—371, 
Addenda. 
CoKDiTiON  in  lease,    right  to   take   advantage  of,   104 — 107,  112, 

114—119. 
apportionment  of ,  105,  106,  112. 
under  power,  106,  110,  111,  130—132. 
destruction  of ,  112. 
estates  upon,  115. 
grant  securing  rent  by,  118. 
of  re-entry  on  breach  of  covenant,  &c.,  114 — 119. 
in  lease,  breach  of,  114 — 119. 
breach  of,  by  mortgagor,  133. 

Conditions  of  sale,  statutory,  2 — 16,  29 — 64. 

commencement  of  title,  4. 

misleading,  4,  36,  38,  39,  63,  54. 

special,  4,  5. 

precluding  objection,  6,  6,  35 — 40,  632,  634,  636. 

precluding  requisitions,  6 — 7,  35 — 37,  631 — 636. 

as  to  recitals,  8,  9. 

made  by  trustees,  15,  186 — 189,  496. 

as  to  production  of  receipt  for  rent,  41 — 46. 

as  to  expense  of  examining  evidence  of  title, 

47—50. 

of  procuring  evidence   of  title, 

47—50. 
on  sale  in  lots,  60. 

statutory,  adoption  of,  60—62. 
construction  of,  in  actions  for  specific  perform- 
ance, 52 — 64. 
matters  to  be  specially  provided  for  in,  492,  note  (a) . 
by  auction,  form  of,  492 — 496. 

W.C.  N  N 
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CoNFXBiCiLTiov  of  void  lease,  309—812. 

CoNFUOi  between  pxoyisionB  of  setUement  and  of  Settled  Land  Act 
1882 . .  867—361,  369—371,  Addenda. 

Ck)2raEirr  of  tenant  for  life  to  exercise  of  powers  by  tmstees  of  settle- 
ment, 357—361,  369—371,  Addenda. 

ComoDEBJaiov  money,  reoeipt  for,  contained  in  or  indorsed  on  deed, 

227—231. 
forms  of,  407,  498,  601,  602,  529. 
payment  of,  to  Bolidtor,  230,  231. 
for  enfranchisement  of  copyholds,  parcel  of  settled 

manor,  292. 
for  equality  of  exchange  or  partition  of  settled  land, 

292. 
for  Tarying  or  rescinding  contract  relating  to  settled 

land,  293,  333,  334. 
for  varying  or  rescinding  contract  made  by  tenant  for 
life,  333,  334. 
Ck>NSOLn>lTiOM  of  seoniities,  125—128. 

instmctions  to  preeenre  right  of,  127, 247. 
clause  reserving  right  of,  602. 

CoiraoBTiuic,  loss  of,  403—407. 

CoKSTBUcnvB  notice,  35,  37,  38,  274 — 278.    And  see  Kotiob. 

CoKTiNUOUB  easement,  66,  67. 

CoNTBAGT  for  sale  of  land,  2—16,  24—60,  492,  and  note  (a),  493 — 496. 

construction  of,  in  action  for  specific  per* 

formanoe,  62 — 54. 
relief  or  compensation  after  completion  of, 

64,  notes  {d,  ff),  494,  note  (9),  Addenda. 
completion  after  death  of  vendor,  64 — 68. 
preservation  of,  as  document  of  title,  68. 
when  fully  binding,  174. 
death   of   vendor   before   completion  of, 

174—176. 
reservation  of  right  to  rescind,  492,  note  («), 

493. 

of  right  of  re-sale,  492,  note  (^),  496. 
to  grant  a  lease,  4. 

an  underlease,  8,  113,  114. 
rights  conferred  by  incorporation  of  statutory  powers  arise 

by,  134,  136,  141—144,  147,  148,  261—253. 
sale  by  private,  by  trustees,  186,  186. 
trustees  may  vary  or  rescind,  185 — 187. 
not  to  exercise  a  power,  226,  227. 

powers  given  by  Settled  Land  Act  1882.  • 
361. 
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CONTBACT  under  seal  binds  heirB,  234,  235. 

with  two  or  more  jointly,  235 — 238. 
preliminary  to  granting  lease,  278,  279,  304. 
made  by  predecessor  in  estate,   lease   giving   effect  to, 

309—312. 
power  of  tenant  for  life  to  make,  vary,  or  rescind,  333,  334. 
by  married  woman,  382,  392—400,  408—410,  412—416, 

420,  421,  428. 
to  liye  apart  from  husband,  395. 
tort  connected  with,  400. 
wife's  ante- nuptial,  432 — 445. 
term,  in  Married  Women's  Property  Act  1882  . .  460. 

CoMTBiBxm)BT,  married  woman,  423 — 426,  432,  441 — 144. 
husband,  425,  426,  442—444. 

C02TTEBSI0N  by  Sale,  56,  175* 

Ck)27VBT,  term,  in  Cony.  &o.  Act  1881 .  .28. 

Ck>inrs7AK0B  of  estate  of  deceased  mortgagee,  16,  17,  170—176. 

trustee,  17,  18,  170—174. 
by  married  woman  as  trustee,  18 — 20,  386—388. 
term,  in  Cony.  &o.  Act  1881.  .27. 
action  for  relief  or  compensation  after,  54,  notes  {d)  and 

(^),  494,  note  (?),  Addenda, 
after  death  of  yendor,  54—56,  174—176. 
general  words  on,  60 — 74. 
of  coiporeal  hereditaments,  61,  62— S4,  70,  71. 
of  inootporeal  hereditaments,  61,  64 — 74. 
what  passes  without  express  mention,  60 — 74. 
meaning  of  certain  words  in,  62,  65. 
description  in,  63,  64. 
grant  of  easements,  &o.  by,  65 — 74. 
of  land  with  buildings  thereon,  70. 
of  a  manor,  70 — 73. 

of  land  sold  under  mortgagee's  power  of  sale,  145—150. 
coyenants  for  title  upon,  74 — 93. 
under  power,  coyenants  for  title  on,  77,  78,  88,  92,  93. 
as  heneficial  oumer^  79—85,  87—91. 
09  settlor^  86,  91. 
at  trustee^  ^«.,  87,  91. 
of  married  woman's  property,  88—91,  373, 383, 386—388, 

418,  419,  421,  496. 
voluntary,  26,  76,  80,  81. 
subject  to  incumbrances,  81,  85. 
by  one  by  the  direction  of  another,  81 ,  82,  87>  88. 
under  order  of  the  Court y  87,  91. 
a»  persona f  repretttntatirry  87,  91 

N  N  2 


548  IMDBX. 

CoHTZTAVCX  as  oommittee  of  a  lunatic,  87,  91. 
exeoution  of,  94,  494  and  note  (Q. 

by  attorney,  219—221. 
of  trnat  property  on  change  of  tmsteea,  181 — 185. 
by  grant,  223. 

to  aelf  alone,  223,  224,  616,  616. 
to  self  jointly  with  others,  223—226. 
by  husband  to  wife,  223—226,  391,  392. 
by  wife  to  husband,  223—226,  391,  392. 

of  her  separate  real  or  personal  property,  373, 
383,  418,  419,  421,  496. 
limitation  of  estate  tail  or  in  fee  simple,  226. 
production  of  executed,  with  proper  receipt,  230. 
effectual  to  pass  all  the  estate.  Sec,  of  party  oonyeyuijfy 

242,  243. 
statutoiy  forms,  266 — 260. 
on  sale,  form  of,  268,  496. 
by  tenants  for  life  under  wills,  296,  note  (I). 

under  Settled  Land  Act  1882.  ,321 — 
326. 
concurrence  of  other  parties  than  yendorin,  492,  note  (a), 

494  and  note  (0,  496. 
expense  of,  494,  note  (Q. 

GoimiTAKCiNa  axd  Law  ov  Pbofsbitt  Aoi  1881 .  .27—260.    See  also 

Stat.  44  &  46  Vict.  o.  41. 
question  of  relying  on  statutory  powers,  &c.,  262,  253. 

See  also  134,  136,  141—144,  147,  148. 
Act  1882.    See  Stat.  46  &  46  Yict.  c.  39. 

CoirviCT,  wife  of,  396,  397,  417. 

Copies  of  deeds,  &c.,  attested,  12,  47—60. 
ofSLce.    See  Ottzcb  Copies. 

CoPTHOLDS,  title  to,  2 — 4. 

estate  of  deceased  mortgagee  of,  16,  17,  170. 
married  woman  trustee  of,  18 — 20. 
not  within  Begistzy  Acts,  22. 
sale  of  enfranchised,  31. 

by  mortgagor  of,  146. 
death  of  yendor  of,  68. 
parcel  of  manor,  71. 
coyenants  for  title,  92« 
descent  of  trust  or  mortgage  estates  in,  170,  Addenda, 

of  wife's,  462,  468,  469. 
held  on  trust,  conyeyance  of,  on  change  of  tmsteeB,  184. 
admittance  of  married  woman,  200. 
commissioners,  217,  218,  348 — ^360. 
rent  incident  to  tenor  of,  218. 
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CoFTEOLDSi  aearoh  in  Court  rolls,  273. 

enfranchisement  of,  parcel  of  settled  manor,  292, 295 — 299. 
licence  to  lease,  314 — 317. 

conTeyanoe  of,  by  tenant  for  life  under  Settled  Land 

Act  1882..  321— 326. 
wife's,  373,  383. 
settlement  of  purchased,  328. 

GoBPOB^TiON,  maiiied  woman  entitled  to  share  in,  380, 422 — 428,  432, 
441—446. 

CoBFOBBAL  hereditaments,  61,  62—64,  70,  71. 

descent  of  trust  or  mortgage  estates  in,  170—176. 

Costs  of  inoumbranoer,  60. 

sale  or  mortgage  of  infant's  land  to  raise,  202. 
under  Settled  Land  Act  1882.  .347,  348,  467. 
recovered  by  married  woman,  392,  404. 

against  married  woman,  392,  401, 408—414,  432,  441. 
married  woman  giving  security  for,  397,  414. 
of  defence  of  husband,  when  not  liable  in  joint  action,  437, 441, 

444. 
And  see  £zfbnse. 

Counsel,  notice  to,  274 — 278. 

CouzTTT,  meaning  of,  in  statutes,  1. 
Court,  178,  347,  445,  446. 

CouBT,  application  to  the,  under  V.  and  P.  Act  1874.  .24 — 26. 

to  effect  sale  freed  from   incumbrances, 

58—60. 
to  enforce  benefit  of  acknowledgment,  100. 

of  imdertaking,  100. 
after  breach  of  covenant  or  condition  in 

lease,  117,  118. 
for  vesting  order,  182. 
for  order  binding  interest  which  married 

woman  is  restrained  from  anticipating, 

198—200. 
to  authorize  lease,  sale  or  improvement  of 

infant's  land,  200—203. 
under  Conv.  &c.  Act  1881.. 248,  249. 

in  Ireland,  253. 
to  authorise  leases,  &c,  of  settled  land, 

306,  307. 
to  approve  of  proceedings  for  protection, 

&c.  of  settled  land,  338. 
on   difference  between  tenant  for  life  and 

trustees,  344,  346. 
under  the  Settled  Land  Act  1882,  regula- 
tions as  to,  347,  465--476. 
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CouBTi  application  io  the,  alter  fraudalent  iiiTeBtiiieDi  by  wife  of 

husband's  money,  427. 
to  dedde  questions  between  husband  and 
wife,  445,  446. 
the  tenn,  in  Cony.  &c.  Act  1881 . .  29. 

in  SetUed  Land  Aot  1882.  .294. 
person  conveying  under  order  of,  87,  91. 
appointment  of  trustees  by  the,  177,  178,  180,  181,  196,  note 

W,  340. 
cash  under  the  control  of  the,  206. 
roUs,  search  in,  273. 

money  in,  under  Lands  Clauses  Acts,  &o.,  334,  336. 
order    of,  when  not  to  be  invalidated  against  purchaser, 

249,  250. 
for  sale  or  lease  of  principal  mansion-house,  &c.  oo  settled 

land,  317. 
administration  of  wife's  estate  by  the,  454. 
payment  of  money  into,  under  Settled  Land  Act  1882, 466, 467. 
fees,  489—491. 

GoYEHASTBB,  right  to  enforce  covenants  for  title  goes  with  estate  of, 

77,  78,  92,  93. 

right  of,  to  enforce  collateral  covenants,  108. 

heir  of,  231—234. 

executors  or  administrators  of,  231 — 234,  498,  note  («). 

assigns  of,  231—234,  498,  note  (a). 
CovEirASTESB,  joint,  235—- 240. 

Covbvahtob,  damages  out  of  estate  of,  76 — 79. 

liability  of,  on  collateral  covenants,  108. 
heirs,  executors  and  administrators  of,  234,  235. 
devisee  of,  235. 
CovBNASTB,  notice  of  lessor's,  6,  7. 

for  production  of  title  deeds,  12, 14,  95—98, 100, 102,  103. 
running  with  land,  77,  96,  98,  104—111,  231—234. 
in  lease,  assumption  of  performance  of,  41 — 46. 
under  power,  106,  110,  111,  130—132. 
collateral  or  gross,  108,  131. 
breach  of,  114—119. 
for  tide,  74—93,  233. 

impUed,  74,  76,  91. 

express,  74—79,  91,  92. 

absolute,  74,  75,  85. 

qualiflod,  75,  81,  82,  83,  90. 

on  sale,  75,  79—83,  87—91. 

on  mortgage,  75,  83 — 85. 

on  marriage  settlement,  80,  86,  505,  515,  518. 

on  voluntary  conveyance,  80. 
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CoYESASTB  for  title,  on  conTeyance  of  leaaeholdB,  82,  83, 85. 

by  one  r.laiTning  nnder  settlement,  76,  81. 

by  trostees,  &o.,  76,  87,  91,  496. 

on  conveyance  of   married  woman's   property, 
88—91,  497. 

action  upon,  76— -79,  92,  93. 

run  with  the  land,  77,  92,  93. 

on  conveyance  under  power,  77,  78,  92,  93. 

to  what  acts,  &c.  they  extend,  82. 

by  tenant  for  life,  88,  Addenda. 

copyholds,  92. 

devolution  of  benefit  and  burthen  of,  76 — 79, 92, 93. 

variation  of  statutory,  88,  93. 
to  indemnify  assignor  of  leaseholds,  83. 
for  power  to  convey,  74,  79,  83. 
for  quiet  enjoyment,  74,  79,  82,  83. 
for  freedom  from  incumbrances,  74,  79 — 82,  84,  85. 
for  further  assurance,  74,  80,  84,  86. 
against  incumbrances,  trustee's,  74,  75,  87,  513. 
to  8urrender  copyholds,  92,  146. 
liniiiation  of  liability  under,  93. 
relating'  to  land,  104—111,  231—234,  499,  note  (»). 
lessee's,  104—109,  HI.      ' 
lesbOr*B,  109—111. 

i^g&ii^t  assigning  or  underletting,  119. 
iu  mining  lease,  to  inspect  books  or  mine,  119. 
implied  in  statutory  mortgage  and  transfer,  168,  169. 
by  Conv.  Sec.  Act  1881,  construction  of,  244. 
bind  heirs,  executors  and  administrators,  234,  235. 
u^utual,  by  owners  of  land,  234,  237. 
■with  two  or  more  jointly,  235 — 240. 
restricting  use  of  land,  234,  278. 

for  renewal  of  lease,  lease  giving  effect  to,  292,  309 — 312. 
to  pay  money,  498,  note  (a). 
Cbahwoeth's  Act,  Lord.    See  Stat.  23  &  2t  Vict.  c.  145. 

Cbkditobs  of  husband,  429. 

settlement  by  wife,  how  far  valid  as  against  her,  447. 

Cbdonal  proceedings  by  wife,  381,  429—432. 

by  husband  against  wife,  445.     See  Addenda. 

Cbown,  property  held  under  grant  from,  3. 
conveyance  of  manor  by  the,  72. 
right  of,  on  severance  of  reversion,  106,  112. 
debts,  &c.,  registration  of,  264,  265,  272,  484,  487. 

writs  of  execution  in  pursuance  of,  267,  272,  484, 
487. 
reversion  of  estates  tail  in,  362,  363. 


552  INDEX. 

CuLTPTATiov,  oovenantfl  as  to  mode  of,  109,  233. 

CuBiBflnr,  powera  of  tenant  hj  the,  361—363. 

husband's  light  to,  375,  388,  452,  453,  459,  460. 

CusnxjLOBf  62. 

CuBXOiCABT  heir,  58,  452,  459. 

D. 

Damaxob  for  breach  of  ooyenants  for  title,  76 — 79. 

in  lease,  116,  117. 
for  loss  of  or  injury  to  documents  of  title,  99 — 101. 
for  improper  exercise  of  mortgagee's  power  of  sale,  147. 
recovered  by  infe,  392,  403,  404. 

against  wife,  392,  398,  401,  404,  408--414. 
by  husband,  403^106,  432,  441. 

BiBT,  opinion  of  Mr.,  14,  34. 

Death  of  wife,  devolution  of  rights  and  obligations  on,  449 — 460, 536. 

Bbsshtube,  mortgage,  207,  208. 
stock,  208. 
of  married  woman,  380,  422 — 428,  445,  446. 

Bkbt,  damages  for  breach  of  covenant,  when  regarded  as,  77. 

mortgage,  assignment  of,  119,  120,  124,  498,  note  (a),  501. 
power  of  executor  to  pay  or  allow,  191,  192. 
trustees'  power  to  compromise,  &c.  192 — 194. 
release  of,  436. 

DxBfiOBs'  Act,  1869.    See  Stat.  32  &  33  Vict.  c.  62. 

DxBTB,  real  estate  charged  with,  by  will  of  covenantor,  77. 

subject  to  a  trust,  transfer  of,  on  change  of  trustees,  181 — 185. 
of  wife.    See  Liabilitzbs. 

BscLAAiLTioire,  statutory,  8—11,  248. 

Dkdioition  of  settled  land  to  the  public,  318,  319,  330. 

Deed,  execution  of,  by  attorney,  219 — ^221. 

limitation  of  estate  tail,  or  in  fee  simple  by,  225. 

supplemental  or  annexed  to  previous  deed,  227. 

receipt  contained  in  or  indorsed  on,  227 — 231. 

production  of  executed,  with  proper  receipt,  230. 

in  form  given  in  fourth  schedule  to  Gonv.  &c.  Act  1881 .  .231. 

enlarging  term  of  years  to  fee  smple,  245,  246,  527. 

statutory  forms,  256—260. 

Deeds,  production  of,  12 — 14. 

recital  of,  31,  32,  40,  41. 
iniolled,  seaich  for,  273,  274,  479,  481,  485. 
And  see  Title  Deeds  ;  Docuxentb  of  Txtu[. 

Defects  appearing  on  abstract,  36,  38,  534. 
disclosed  by  vendor,  36,  38,  534. 
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Delxvxb  Up  in  repair,  covenant  to,  109,  233. 
DsMsaHB  landfl,  settled,  317,  617,  626. 
Dsacxss,  covenant  implied  by  word,  74,  76. 

Dsposn  of  doonmentB  of  title  to  chattels  personal,  138,  164 — 166, 
Addenda. 
of  tiUe-deeds,  164,  166. 
of  money  in  the  name  of  a  mairied  woman,  379,  422 — 428, 

446,  446. 
by  purchaser  of  land,  492,  and  note  (a),  493,  496. 
Dbbcezit  of  trust  estate,  17,  18,  170—176,  Add&nda. 
person  entitled  by,  76,  81. 
of  estate  of  sole  trustee,  170 — 176. 

mortgagee,  170 — 176. 
of  wife's  real  estate,  461,  462,  469. 
DssOBiraoH  of  property,  misleading,  63. 

compensation  for  errors  of,  64,  notes  (d,  ff),  493,  494, 

note  (g).  Addenda. 
of  land,  in  conveyance,  63,  64. 
Dbbestion  of  wife  by  husband,  430,  449. 

of  husband  by  wife,  446  (see  Addenda),  449. 

DsiEBaairABLB  interest  in  land,  proceeds  of  sale  of  settled,  336 — 337. 

Devastavit  by  married  woman,  408,  460 — 463. 

Devise  of  trust  and  mortgage  estates,  171 — 174,  176. 
of  land  on  trust  for  sale,  369 — 371,  Addenda. 

Devzseb  of  mortgagee,  17,  171 — 174. 
of  trustee,  17,  171—174,  176. 
of  vendor,  64—68,  176,  176. 
of  land  in  reg^ister  county,  21 — 24. 
covenants  for  title  by,  76,  81. 
action  against,  on  covenants  for  title,  76,  78. 
infant,  202. 
uf  covenantor,  236. 

Devolijtion  of  capital  money  arising  under  the  Settled  Land  Act 
1882.. 327. 
of  rights  and  obligations  on  death  of  wife,  449,  460,  636. 

DiSCLADCEB  of  pOWCTS,  280,  281. 

DiBOBEnoN  of  executor,  192,  194. 
of  trustees,  193,  194. 

DiSBHTAiLma  deeds,  search  for,  273. 

DiBBOLiTTiON  of  marriage.    See  Divoscb. 

DXBIBEBS  for  rent,  104,  107. 
by  receiver,  161. 

for  rent-charge  or  annuity,  216 — 217. 
for  rent  seek,  216. 
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DzTOOES,  60,  63. 

DxYOBCOS,  compromise  of  proceedings  for,  394,  396. 

effect  of,  on  joint  actions,  by  or  against  husband  and  wife, 
399. 

BoouxEST,  term  in  Conr.  &c.  Act  1881.  .29. 

DoouxESXTB  of  title,  attested  copies  of,  12,  47 — 60. 

production  of,  12—14,  94—103,  496. 

when  mortgagor  may  obtam,  124. 
reador's  right  to  retain,  14. 
purchaser's  right  to,  14,  34,  48. 
earlier  than  time  of  commencement  of  title,  3 1 — 35. 
recital  of,  31,  32,  40,  41. 
lost,  41. 

proper  place  for  production  of,  on  sale,  47. 
preservation  of  contract  for  sale,  68. 
memorandum  endorsed  on,  96. 
loss  of  or  iojury  to,  99 — 101. 
safe  custody  of,  100—103,  496. 
to  mortgaged  property,  124, 138, 149, 160, 164, 165. 
to  real  estate  settled  on  trust  for  sale,  183,  184. 
recoyery  of,  by  persons  entitled  to  exerdse  mort- 
gagee's power  of  sale,  149,  160. 

Bbainaob  loans,  search  for,  273. 

Dbains,  right  to,  64—74. 

E. 

EAsrangrre,  conveyance  of,  60 — 62,  64 — 74. 

and  creation  of,  by  way  of  use,  240,  241. 
of  necessity,  66,  67. 
continuous,  66,  67. 
over  settled  land,  296,  300,  328, 

'EsnFRAKOHiSED  copyholds,  31. 

£iiTBAiroHiBEME27T  of  copyholds,  parcel  of  settled  manor,  292,  296— 

299. 
mortgage  to  raise  money  for,  320. 

Enoaqeicekts  of  wife,  general,  382,  393,  894,  414—416,  420,  422, 
426,  442,  464. 

Elbqxt,  writ  of,  266. 

EiraLAin),  term,  in  Acts  of  Parh'ament,  299. 

ENLAJtasacENT  of  long  terms  of  years,  244—246,  289,  627. 

EiTTiBEiiES,  tenancy  by,  390,  391. 

EinsiES  of  judgments,  &c.,  in  Central  Office,  262 — 274,  479—491. 

EiTTBT  to  recover  arrears  of  rent-charge  or  annuity,  216—217. 
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Equhablb  right  to  produotion  of  doooxnentd,  12 — 14, 

of  married  woman,  373,  374,  396. 
tenant  of  reversion  on  lease,  104,  106,  107. 
relief  against  forfeiture,  114,  115,  119. 
mortgagee,  right  of,  164. 
right  of  ownership,  164—166,  374,  378,  382. 
execution,  401,  412,  434,  Addenda, 
Hability  for  wife's  breach  of  trust,  402,  403, 408,  460—463. 

Equity  of  redemption,  120,  166. 

assignment  of ,  125 — 128. 

oonyeyanoe  by  mortgagee  freed  from,  146, 147. 
to  a  settlement,  374,  396. 
liabiHty  in,  for  wife's  breach  of  trust,  402,  403,  408,  460—463. 

EsTATB  daose,  242,  243. 

Ebioffbl,  mortgagor's  lease  taking  effect  by,  128. 
by  receipt  contained  in  deed,  227,  228. 

EvxDEzroB  on  sales,  8 — 11. 

recitals,  a— 11,  40,  41. 

of  pedigree,  9. 

of  lost  documents  of  title,  41. 

oondusiye,  45. 

of  waiyer  of  forfeiture,  42,  43,  46. 

of  tide,  48. 

earlier  than  time  of  commencement,  31 — 34. 

expense  of  examining,  47 — 50. 
of  procuring,  47 — 50. 

to  identify  parcels,  63,  64,  492,  note  (a),  493. 

an  executor  may  accept,  what,  191,  192. 

of  instrument  creating  power  of  attorney,  222,  480. 

afforded  by  receipt  contained  in  or  indorsed  on  deed,  227 — 2  30. 

of  certificate  of  result  of  official  search,  262,  271. 

of  certificate  or  report  of  Land  Commissioners,  351. 

of  acknowledgment,  283. 

statement  in  lease  made  by  tenant  for  life,  302,  303. 

of  husband  or  wife  for  or  against  the  other,  429 — i32, 

445  (see  Addenda). 
of  identity  of  property  sold,  492,  note  (a),  493. 

ExciSFTZON  of  mines,  &o.,  under  settled  land,  319,  320. 

ExCKANQB  of  settled  land,  292,  295—299,  319—326,  328,  333,  343— 
347,  355—361,  366—371. 

Execution  of  conyeyance  on  sale,  94,  494,  and  note  (0- 
lessee's  interest  taken  in,  119. 
of  deed  by  attorney,  219—221. 
registration  of  writs  of,  265—267. 
seaich  for  writs  of,  262,  271,  272,  479—491. 
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ExBOUTXOxr,  land  delirered  in,  266,  Addenda. 

against  maziied  women,   398  (see  Addenda),   399,    401, 

408—414,  483,  434,  436,  439. 
equitable,  401,  412,  434,  Addenda. 

EXBCUTOB.     See  PbBSOHAL  BxFBB8SHTATXY28. 

of  yendor,  64—68,  174—176. 

aotion  against,  on  oovenants  for  title,  76 — 79. 

ooyenants  for  title  bj,  87,  91. 

of  mortgagee,  170 — 174,  498,  note  (a). 

of  trustee,  170—176. 

assent  of,  to  specific  bequeet  of  chattel  real,  172. 

power  to  pay  or  allow  daim,  191,  192. 

to  compromise,  &c.,  192 — 194. 

to  sell  land  given  to,  197,  281. 
discretion  of,  192,  194. 
BonriTorship  of  powers  and  trosts,  194 — 198. 
sale  of  real  estate  by,  197,  281. 

liability  of,  on  revocation  of  power  of  attorney,  220,  221. 
of  oovenantee,  231—234,  498,  note  (a). 
of  covenantor,  234,  236. 
enlargement  of  long  term  by,  246. 
making  use  of  Conv.  &c.  Act  1881,  protection  of,  247. 
causing  official  search  to  be  made,  262,  263,  271. 
of  married  woman,  449 — 460. 

EzBODTOBT  limitation,  on  failure  of  issue,  289. 

powers  of  tenant  of  estate  subject  to,  361 — 364. 

EzaouTBix,  married  woman,  408,  446, 450,  460 — 163. 

EzFEHBB  of  covenants  for  production  of  documents,  14-. 
of  examining  evidence  of  title,  47 — 50. 
of  procuring  evidence  of  title,  47 — 50. 
of  cutting  timber,  mortgagee's,  141. 
of  concurrence  in  conveyance  of  other  parties  than  vendor, 

492,  note  (a),  494  and  note  (0,  496. 
of  making  abstract  of  title,  493,  note  (k). 
of  conveyance,  494,  note  (0* 

Etpkebb  covenants  for  title,  74 — 79,  91,  92. 
powers,  ezerdse  of,  357 — 361. 

ExmramBEXXNT  of  power  by  married  woman,  383 — 386. 

F. 

Feb  farm  rent,  118. 

simple,  limitation  of  estate  in,  225. 

Fbios  OovsBT.—iSM  Maxbied  Woman  and  HTJBBAin)  AMsWm. 

Fbjioe8|  60,  63. 
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FzLB  of  mstntments  creating  power  of  attorney,  222,  480. 

FnrE,  term,  in  Cony.  &c.  Act  1881 .  .28. 

in  Settled  Land  Act  1882 . .  293. 
on  lease  of  settled  land,  292,  300,  302. 
on  renewal  of  lease  of  settled  land,  292,  312. 
on  surrender  of  lease  of  settled  land,  293,  312 — 314. 
on  grant  of  licence  to  lease  copyholds,  314 — 317. 
on  varying  or  rescinding  contract,  333,  334. 

FiBB  insurance,  covenant  for,  in  lease,  breach  of,  115,  119. 

of  mortgaged  property,  137,  139,  144,  499,  502,  530. 
application  of  money  received  on  policy  of,  154 — 160, 
530. 

FiZTUBES,  60,  62,  63. 
FoozAOE  rent,  305. 

FOSBCLOSUBS,  149. 

consolidation  of  securities,  128. 
action  for,  162—167. 

in  Ireland,  167. 

FoBFBlTUBB  of  leaseholds,  41 — 46,  114—119. 
waiver  of,  42,  43,  46. 
for  breach  of  covenant,  &c.,  in  lease,  114 — 119. 

equitable  relief  against, 
114,  115. 
not  to  be  incurred  by  exercise  of  powers  given  by  Settled 

Land  Act  1882..  354,  355. 
tenant  of  land  until,  362. 

Fbakcrisbb  on  conveyance  of  manor,  70 — 73. 
in  gross,  72. 

Fbaud  of  vendor,  39,  54,  and  note  (^),  535. 
of  agent,  276,  277. 
of  married  woman,  400,  402,  403,  413,  420. 

against  husband,  427,  428. 
on  husband's  creditors,  427,  428,  429. 
on  wife's  creditors,  438,  447. 

Fbjlttdulbnt  settlement  by  married  woman,  447. 

Fbbbholds,  title  to,  2 — 4. 

estate  of  deceased  mortgagee  of,  16,  17,  170 — 174. 

married  woman  trustee  of,  18—20,  386—388. 

death  of  vendor  of,  54—58,  174—176. 

lease  of  mortgaged,  128. 

held  in  trust,  conveyance  of,  on  change  of  trustees,  181^- 

185. 
settled  on  trust  for  sale,  188,  184. 


558  INDEX. 

FssEHOLDe,  rent  incident  to  tenure  of,  218. 

conTejanoe  of,  between  husband  and  wife,  223,  391,  392. 

to  self  jointlj  with  othen,  223. 

to  self  alone,  223,  224. 
descent  of  wife's,  462,  463,  469. 

Fbisnslt  Socibtt,  wife's  interest  in,  380,  422 — 428,  446,  446. 

FuBTHXB  aasoranoe,  covenant  for,  74,  80,  84,  86. 
charge,  form  of  deed  of,  268,  600. 

G. 

Gabssn,  62. 

QiENEBAL  words,  60 — 74. 

engagements  of  wife,  382,  393,  394,  414—416, 420, 422, 425, 
442,  464. 

Gifts  of  property  to  husband  and  wife,  387—391. 

between  husband  and  wife,  391,  392,  427. 

Gbakdohxidben,  married  woman  liable  to  maintain,  449. 

Gbasvt  by  general  words,  60,  66,  73. 

of  easements,  &c.,  by  oonyeyance,  66,  74. 

by  way  of  use,  240,  241. 
covenant  implied  by  word,  74. 
bargain  and  sell,  covenant  implied  by  words,  74. 
of  underlease,  title  on,  113,  114. 
at  fee  farm  rent,  118. 
securing  rent  by  condition,  118. 
word,  in  conveyance,  222,  223. 

Gbanteb  to  uses,  covenants  for  title  made  with,  77,  78,  92,  93,  615. 

Gboss,  franchises  in,  72. 
advowson  in,  72. 
covenants  in,  108,  131. 

GuABDiAN,  lease  by  infant's,  201 — 203. 

for  the  purposes  of  the  Settled  Estates  Act  1877. .  201. 

in  socage,  202,  and  note  (&}. 

testamentary,  202. 

management,  &c.,  of  infant's  land  by,  204. 

of  infant  tenant  for  life,  364. 

H. 

Hjlybs,  opinion  of  Mr.,  34. 

HxDOBS,  60,  63. 

HxiB  of  mortgagee,  17,  171. 
of  trustee,  17,  171. 
of  vendor,  64—68,  176,  176. 
of  lessor,  104,  109,  110. 
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HszB  of  coyenantee,  231—234. 
of  ooyenantor,  234,  235. 
of  married  woman,  452,  469. 
purchaser  from,  of  land  in  register  county,  21 — 24. 
customary,  68,  452,  459. 
ooyenants  for  title  by,  75,  81. 
action  against,  on  covenants  for  title,  76,  78. 
covenant  for  production  binding  on,  97. 
infant,  202. 

Hezbs,  general,  54,  55,  58. 
use  of  word,  225. 
of  the  body,  225. 
male,  225. 
female,  225. 

HsiBLOoxs,  chattels  settled  as,  293,  339. 

HEBSDiTAiCEirES,  corporoal,  61,  62 — 64,  70,  71. 

incorporeal,  61,  64 — 74. 
meaning  of,  170. 

HoTTas,  word,  in  conveyance,  62. 

money  due  upon  insurance  of,  155 — 157. 

HuBBAin),  concurrence  in  wife's  conveyance  dispensed  with,  19. 
trustee  for  wife,  374,  383,  392. 
rights  of,  in  wife's  property,  at  common  law,  374 — 376, 

425,  427,  428, 452—459. 
administrator  of  wife,  375,  449—460,  461,  536. 
of  trustee,  388,  446,  460—463. 
gift  of  property  to  or  from  wife,  391,  392,  427. 
when  party  to  action  by  or  against  wife,  392,  396 — 400, 

404,  405,  432—446,  460—463. 
civilly  dead  or  convict,  395,  397. 
alien,  896,  397. 
liability  and  rights  in  respect  of  torts  done  by  or  to  his  wife, 

399-408,  432,  437—439,  442—445,  454,  456,  460—463. 
action  for  damage  sustained  by  himself  in  consequence  of 

tort  done  to  wife,  403 — 406. 
daim  of,  joined  with  claim  of  wife,  404,  405,  414. 
bound  by  wife's  contract,  415. 
loans  to,  by  wife,  419. 
bankruptcy  of,  419,  427,  428,  434—436. 
creditors  of,  419,  427,  428. 
liability  of,  in  respect  of  wife's  shares  in  companies,  &o., 

425^  426,  442—444,  454,  456. 
wife  fraudulently  investing  money  of,  427,  428. 
intent  to  defraud  creditors  of,  427—429. 
property  in  order  or  disposition  or  reputed  ownership  of 

husband,  427. 
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HosBiVD,  proceedings  by  wife  against,  429 — 432,  445,  446. 

eridence  of,  for  or  against  wife,  429 — 432, 446  (see  Addatda). 

liability  of,  in  respect  of  wife's  ante-nnptial  oontnusts, 
432—446,  464,  466,  460—463. 

right  of,  against  wife,  in  respect  of  her  ante-nnptial  obli- 
gations, 432,  441. 

liability  of,  on  judgment  against  hnsband  and  wife,  433, 
436,  460,  461. 

insolyency  of,  434 — 436. 

costs  of  defence,  when  not  liable,  437,  441,  444. 

criminal  proceedings  of,  ag^ainst  wife,  446  (see  Addenda). 

maintenance  of,  by  wife,  448. 

liability  to  maintain  wife,  children  and  grandchildren,  448, 
449. 

wife's  will  with  consent  of,  460. 

rights  of,  on  death  of  wife,  449 — 460,  636. 

HuBBASTD  AKD  WzTB,  ooTcnants  for  title  by,  88—91,  497. 

conveyance  of  freeholds  and  choses  in  action 

between,  223—226. 
one  person  in  law,  374,  376,  389—392,  430,  431, 

469. 
gift  of  property  to,  389 — 391. 
gifts  of  property  between,  391,  392,  427. 
action  by,  399—403. 

against,  399—403,  405,  407,  408,  432— 
446,  460—463. 
judgment  against,  401,  433—436,  437,  446. 
execution  sgainst,  401,  433,  434. 
jointly  concerned  m  tort,  408. 
joint  claims  by  or  against,  joined  with  separate 

claims  by  or  against  either,  404,  414. 
actions  and  proceedings  between,  429 — 432, 446, 

446. 
giving  evidence  for  or  against  each  other,  429 — 

432,  446  (see  Addenda), 
wife's  ante-nuptial  liabllitleB  as  between,  432, 

441. 
summary  decision  of  questions  between,  446, 

446. 

I. 

Idzmtitt  of  property  with  description,  evidence  of,  63, 64, 492,  note  (a), 
493. 

IxFLZED  grant  of  easement,  66,  67. 

covenants  for  title,  74,  76,  91. 

construction  of,  244. 
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IiCFBZSOincsMT  of  married  woman,  401,  411,  433,  434. 

IxFBOTEiCENT  of  Infant's  land,  200—203,  205. 
of  land,  aearoh  for  loans,  273. 
of  settled  land,  303,  306,  318,  319,  326,  329—333,  349. 

Iholobube  CoioaaEOOKEBBj  297,  348—350. 

Ikooxs,  term,  in  Conv.  &o.  Apt  1881 .  .27. 

in  Settled  Land  Act  1882.  .293. 
of  reversion  on  lease,  rights  of  person  entitled  to,  104, 

106,  107. 
of  land,  annuity  charged  on,  215 — ^217. 
of   capital  money  arising   under  the   Settled   Land  Act 

1882.. 327. 
of  land  until  sale,  powers  of  person  entitled  to,  362,  366~- 
371,  Addenda. 

LfCOBPOSEAL  HSBBDITiJCBZnS,  61,  64—74. 

appurtenant  to  manor,  71 — 78. 

descent  of  trust  or  mortgaged  estates  in, 

170—176. 
conveyance  and  creation  of,  by  way  of 

use,  240,  241. 

JxcuKBJJJXCBkf  term,  in  Gonv.  &c.  Act  1881.  .28. 

costs  of,  60. 
mesne,  may  compel  transfer,  when,  119 — 124. 

recovery  of  deeds  by,  150. 

sale  on  request  of,  162 — 167. 

LrcmcBaiVCES,  term,  in  Conv.  &o.  Act  1881.. 28. 

sale  of  land  discharged  from,  58 — 60. 

by  mortgagee  discharged  from,  146,  150. 
discharged  from,  by  trustees,  186. 
of  settled  land  to  discharge,  359,  360,  369,  370. 
covenant  for  freedom  from,  74,  79 — 82,  84,  85. 

against,  trustees',  74,  75,  87. 
search  for,  262—274,  479—491. 
affecting  settled  land,  may  be  charged  on  some  other 

part  thereof,  299. 
on  conveyance  under  Settled  Land  Act  1682.. 321— 
325. 
IirsKX  of  certificates  of  acknowledgments,  282—284. 
of  conmiissions  to  take  acknowledgment,  478. 

ImtOBSKiCKErr  of  memorandum  on  documents  retained,  d6. 

Ikdubtbial  Socdett,  wife's  interest  in,  380,  422^-428,  446,  446. 

Ikfaht,  200—214. 

heir  or  devisee  of  vendor,  56. 
trustee,  182. 
mamed  woman,  200. 

W.C.  O  0 
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IvpiVT,  land  of,  kaaet,  Bales,  and  improrements  of,  200^203,  206, 

364. 
inrertment  of  ptoceeds  of  sale  of,  201. 
managtemeiLt,  &c,  of,  203 — 210. 
application  of  income  of,  205 — 214,  617,  626. 
tenant  for  life,  201,  203—210,  364. 
heir,  devisee,  or  mortgagee,  202. 
nudntenanoe  of,  205,  210—214. 
accnmnlation  of  eniplua  income,  204,  206,  209,  214,  617, 

626. 
tenant  in  tail,  203—210. 
estate  of,  arising  under  shifting  danse,  209. 
entitled  in  possession  to  land,  364. 

exerdse  of  powers  given  by  Settled  Land  Act  1882,  on  be- 
half of,  364. 

IirjxmonoiT  against  lessee,  7. 

to  restrain  breach  of  covenant,  &e.,  117. 

exercise  of  mortgagee's  power  of  sale,  148, 149. 

Inre  of  Court,  chambers  in,  22,  23. 
of  Chancery,  chambers  in,  22,  23. 

iNaxTiBT,  stipulation  prednding,  6—7,  36 — 40,  632 — 636. 
by  purchaser  from  mortgagee,  147,  148. 
as  to  payment  of  purchase-money,  229. 
notice  on  refraining  from,  274 — ^278. 
what  ought  reasonably  to  be  made,  277. 

Ikqxtxsxcion  findiag  debt  due  to  the  Crown,  264,  266,  267,  484,  487. 

LntOLLBD  deeds,  search  for,  273,  274,  479,  481,  486. 

InsOLTBiror,  search  for,  273. 

of  husband,  434 — 436. 

LreisDianT,  tenn,  in  Conv.  &o.  Act  1881 .  .28. 

Inbubance  of  mortgaged  property,  137,  139,  144,  163 — 160,  499,  602, 

630. 
mortgagfrof  policy  of,  161 — 163. 

form  of,  602. 
of  houses  or  buildings,  application  of  mon^  due  vpcaip 

166—167. 
of  mortgaged  chattels,  appUoation  of  money  due  upon, 

164—160,  630. 
bei|efit  of,  on  sale  or  mortgage  of  property  insured,  166— 

160. 
of  buildings,  improvements  on  settled  land,  331. 
by  husband  for  benefit  of  wife  and  children,  379,  428, 429. 
by  wife,  381,  896,  428,  429. 

ImuBS,  covenant  to,  in  lease,  breach  of,  116,  119. 
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iMTSBnoriTZON  of  terms  in  Gonv.  &o.  Act  1881.  .27— 29. 

in  Ck>ny.  Act  1882 . .  261. 
in  Settled  Land  Aot  1882. .291— 294. 

iNTESiKrr  of  married  woman,  449 — 460,  536. 

JxYALiD  order  of  Ck>iirt,  249,  260. 

under  Settled  Estates  Act  1877.  .250. 

Intbsticbzvt  of  prooeeds  of  sale  of  infants  land,  201. 

of  snrplns  inoome  of  infant's  land,  205 — 209. 

property,  214. 
of  trust  money  by  trustees,  206 — 209. 
of  cash  under  the  control  of  the  Court,  206. 
of  capital  money  arising  under  the  Settled  Land  Act  1882, 
325—328. 

lBSLA2n>y  253. 

descent  of  trust  estate  of  land  in,  17,  18,  170—176,  253. 

tacking  mortgages  of  land  in,  20,  note  (a),  253. 

vendor  and  purchaser  summons,  24. 

foreclosure  and  redemption  actions  in,  167. 

application  of  Cony.  &c.  Act  1881,  to,  253. 

acknowledgment  of  deeds  by  married  women  in,  281 — 285. 

lease  of  settled  estates  in,  300,  372. 

application  of  Settled  Land  Act  1882,  to,  371,  372. 

decision  of  questions  between  husband  and  wife  in,  445,  446. 

relief  of  husband  in,  448. 

Isssa  judgments,  267. 

Ibbkvooablb  power  of  attorney,  285—288. 

Issue,  executory  limitation  on  failure  of,  288. 

J. 

Jasjcav,  opinion  of  Mr.,  33. 

JswsLS,  pledge  of,  138. 

JozMT  tenants,  production  of  deeds  in  the  case  of,  18. 

gift  to  husband  wife  and  others  as,  389—391. 
account,  adyance  of  money  on,  238 — 240. 
coyenantees,  235 — 240. 
obligees,  235—240. 
mortgagees,  238—240. 

stock  company,  married  woman  shareholder  in,  380,  422 — 428, 
432^  441—446. 

JouBNETS,  expense  of,  on  sale,  47 — 50. 

JuDOXEET,  binding  interest  which  married  woman  is  restrained  from 
anticipating,  198—200. 
search  for,  262—274,  479—491. 

oo2 
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JuDOXBHT,  regitfcratioii  of,  263 — 268. 

against  mamed  woman,  898  (see  AtUmMj,  399,  401,  408 

>-414,  433—437,  441,  446. 
against  husband  and  wife,  401,  433^436,  437,  445. 
warrant  of  attom07  to  oonfees,  418. 

JxTDiGlAL  separation,  376,  377,  394—396,  398. 

JuB  nr  FKB80VJLV,  386,  387. 

Jx78  nr  BEX,  386,  387. 

K. 

Euro,  wife  of  the,  396,  397. 

EzNOflTov-iJPOH-HTTLL,  land  in,  273. 

Tested  in  new  or  continuing  trustees,  184, 185. 
wills  of  land  in,  21— 24. 

L. 

Lavoaskbb,  Ck>urt  of  Ghanoeiy  of  County  Palatine  of,  249,  347. 

Laitd,  meaning  of,  in  statutes,  1. 

term,  in  Cony.  &c.  Aot  1881.  .27. 

in  Settled  Land  Aot  1882.  .293. 
word,  in  a  oonyejanoe,  62. 
CkmmiissionGrs,  218,  330—332,  348—351,  357,  372. 

term  in  Settled  Land  Act  1882.  .294. 
annuity  charged  on,  215—217. 
in  the  County  Palatine  of  Lancaster,  24§. 
ooTcnants  relating  to,  231—234,  499,  note  (•]. 
restricting  use  of,  278. 

mutual,  234,  235. 
assets  of  partnership,  interest  in,  364. 
settled  on  trust  for  sale,  366 — 371,  Addenda, 

Lakss  Cxjlvbsb  Aotb,  money  in  Court  under,  334,  336. 

Lakquaob  in  Acts  of  Parliament,  1. 

Labosnt  by  husband  or  wife  of  each  other^s  property,  429—432,  445 
(see  Addenda). 

LAWFUL  disturbanoe,  75,  82. 

LsiJUE,  contract  to  grant,  4. 
held  under  bishop,  5. 
sale  of,  41—46. 

coyenants  in,  assumption  of  observance  of,  41^6. 
implied  in,  74,  76,  79. 
for  yalidity  of,  82,  83,  85. 
rent  and  coyenants,  104 — 111. 
conditions,  104—107,  112. 
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liBJUSB  under  power,  ooTenants  in,  106,  110,  111,  130 — 132. 

oonditionB  in,  106,  110,  111,  130---132. 
breach  of  ooyenant  or  oondition  in,  114 — 119. 
mining,  ooyenant  to  inspect  books,  &o.  in,  119. 
of  land  in  mortgage,  128—137,  161. 

sold  by  mortgagee,  135. 
of  infant's  land,  200—203. 

surrender  of,  205. 
of  settled  estates  by  authority  of  Ck>urt,  Talidity  of,  250. 
of  settled  land,  292,  300—325,  333,  343—347,  351,  354—861, 

363,  366—371. 
in  consideration  of  the  execution  of  improTements,  303,  305. 
giving  efPect  to  contracts,  covenant  for  renewal,  or  void  lease, 

made  by  predecessor  in  estate,  309 — 312. 
of  copyholds,  314—317. 
by  tenant  for  life,  while  mortgagor  in  possession,  354. 

in  taU,  363. 
by  persons  entitled  in  possession  to  settled  estates,  363. 

LKA8XHOLD0,  title  to,  3,  4 — 8,  334. 

for  lives,  2 — 4. 
long,  3,  5. 

in  register  counties,  22. 
sale  of,  29—31,  41—46. 
forfeiture,  41—46,  114—119. 
covenants  for  title,  82,  83,  86. 

to  indemnify  assignor,  83. 
rent  and  covenants,  104 — 111. 
conditions,  104^107,  112. 
re-entry  on  breach  of  covenant,  &c.,  114 — 119. 
lease  of  mortgaged,  129,  136. 
insurance  of  mortgaged,  153—160. 
specific  devise  of,  172. 
enlargement  of  long,  244—246,  289,  527. 
settlement  of,  246,  328. 
asugnment  of  leases  under  powers,  278,  279, 
proceeds  of  sale  of  settled,  335,  336. 
wife's,  373,  375,  376,  452,  457,  458. 

Legal  proceedings  for  protection  or  recovery  of  settled  land,  338. 
mortgagee,  right  of,  163,  164. 
right  of  ownership,  164—166,  373,  382. 

B,  has  notice  of  lessor's  title,  6,  7,  30. 
covenants  by,  104—109,  111. 

breach  of,  114—119. 
bankruptcy  of,  119. 
execution  against,  119. 
constructive  notice,  274 — 278. 
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LaBWB'0  title,  6. 

notioe  of,  6,  7,  30, 114. 

objectum  io^  6,  6,  30,  531,  633. 

on  gnnt  of  undetleafle^  113. 
ooTeoants,  109 — 111. 
remedy  on  breaoh  of  ooyenant,  114 — 119. 

Lbt,  ooyenant  implied  by  word,  74,  76. 

LiABiuizzB  of  tmsteee  for  Settled  Land  Act,  842—344. 

of  mazried  women,  satisfaotion  of,  after  determination  of 

coYertme,  399, 402, 403  and  note  (/), 
419—421,  433,  439,  441,  443,  449, 
454,  456. 

ante-nuptial,  399,  400,  403,  405,  407» 
408,  420,  421,  432—445,  447,  449, 
454,  456,  460—463. 

in  respect  of  sharee  in  oompanieB,  &c., 
423—426,  432,  441—444,  446. 

LiCBKGB  to  lease  copyholds,  314—317. 

Lira  insnzanoe,  mortgage  of  poHc^  of,  151 — 153. 

form  of,  502. 
estate  conferred,  nnleas  a  greater  estate  be  duly  limited,  225. 
tenant  of  estate  determinable  on,  362. 

LxoBT,  right  to,  64—74. 

Ldotation  of  estate  tail  or  in  fee  simple,  225. 

of  property  to  married  women,  416,  419,  421. 

Ldqtkd  owners  possessing  powers  of  tenant  for  life,  361—^64. 

Lib  PEzn)SNS,  264,  266,  272,  479,  484,  487. 

LoKBON,  land  in,  23. 

wife  trading  separately  in,  395,  397,  417. 

LoBDSHZP,  27.    See  also  Seiokobt. 

LoflB  of  documents  of  title,  41,  99—101. 

Lois,  sale  of  property  in,  50. 

sale  in,  by  trostees,  185,  186. 

LuvATZO  heir  or  dcTisee  of  vendor,  56. 

coyenant  for  title  by  committee  of,  87,  91. 

trostee,  182. 

exercise  of  powers  of,  under  Settled  Land  Act  1882 . .  365. 

M. 

Maohzxtkbt,  fixed,  63. 

application  of  money  received  from  insurance  of  mort- 
gaged, 154—160. 

Kazkteninoe  of  improvements  on  settled  land,  331,  332, 
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JCAZHXRirAHaB  of  infants,  205,  210— 214. 
of  adults,  214. 

of  husband,  ohildreni  and  grandobildren,  wife's  liability 
for,  448, 449. 

Malisb'8  Act.    See  Stat.  20  &  21  '^^ct.  o.  57. 

Haitob,  term  in  Cony.  &o.  Act  1881 . .  27. 

in  Settled  Land  Act  1882 . .  294. 
repnted,  27,  and  note  {b). 

sale  of  settled,  295 — 299.    See  also  Sale  of  Seetubd  Lasi). 
what  passes  on  conyeyance  of,  70—74. 

Hahsiov-bousb,  principal,  on  settled  land,  317,  517,  526. 

MAinTATi  right.    See  HxTSSAin). 

Habbxaos,  oonyeyanoe  in  consideration  of,  75,  80,  81,  83,  86,  507,  515, 
517. 
settlement,  appointment  of  new  trustees  of  personal,  179. 

of  real  estate  on  trnst  for  sale,  183,  184,  514. 
of  land  on  tmst  for  sale,  368,  369,  Addenda. 
alienation  of  wife's  reyeraionaiy  interest  under, 
419. 
dissolation  of.    See  DiyoBOB.    See  also  Hubbaiti)  ;  Hx7S« 

BAKD  AMD  WlFB  ;   MaBBIBD  WOXAN. 

MiBBTKT)  WoxAV,  bare  trostee,  18 — 20. 

oonyeyanoe  by  as  trustee,  18 — 20,  386-^388. 

ooyenants  for  title,  88 — 91. 

order  of   Court  binding   property  which  she  is 

restrained  from  anticipating,  198 — 200. 
appointment  of  attorney  by,  200. 
admittance  of,  to  copyholds,  200. 
infant,  200. 
conyeyance  of  freeholds  and  choses  in  action  to  and 

from  husband,  223—225,  391,  392. 
enlargement  of  long  term  by,  245. 
powers  of  under  Settled  Land  Act  1882.  .365. 
acknowledgment  of  deeds  by,  281—284,  477—479, 

489—491,  498. 
certificates  of,  263,  273,  282, 
284,  285. 
separate  property  of,  373—392,  418, 419,  422—445, 

448-^60. 
capacity  of,  with  regard  to  ownership,  373—392, 

412,  418,  421,  422. 
at  common  law,  374—376,  425,  427,  428,  430,  431. 
after  judicial  separation,  376,  377,  396,  398,  536. 
after  protection  order,  376,  377,  396,  398,  536. 
under  Married  Women's  Property  Act  1870.. 37 7 

—382. 
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MlEBTED  WoXAV,  eazsings  of,  878,  418,  421. 

aepuate  trade,  fto.  of,  378,  896,  397,  406,  41&^ 

418,  421. 
next  of  Un  of  intertate,  878. 
hetieae  or  oo-heizeiB,  379. 
iiiAinuioe  for  beoefit  of,  879,  428,  429. 
Btook,  aharee,  deposits,  amniities,  &o.,  standing  in 

the  name  of,  379—381,  422--428,  432,  441—446. 
life  insurance  by,  381,  396,  428,  429. 
remedies  of,  for  recoyezy  or  proteotion  of  separate 

property,  381,  398,  400,  429—432. 
oontract  by,  382,  392—400,  408—410,  412-416, 

420,  421,  428. 
general    engagements   of,    882,    393,    394,    395, 

414—416,  420,  422,  425,  442,  454. 
rerersioDary  interest  of,  in  personalty,  383,  419. 
release  or  extingnishment  of  powers  by,  383 — 386. 
tnutee,  386-388,  402,  408,  446,  460-463. 
gift  of  property  to  or  from  husband,  391,  392. 
action  by  or  against,   381,  392—414,  429—446, 

460—463. 
tort  suffered  or  oommittod  by,  392,  399 — il2,  420, 

429—432,  437,  442—446,  460—463. 
oosts  reooYered  by,  392,  404. 

against,   392,  401,  408—414,  420, 
432,  441. 
restraint  on  anticipation,  393, 394, 401  endnote  («}, 

402.  410—414,  416,  436,  439,  441,  447. 
damages  recovered  by,  392,  403,  404. 

against,    392,    398,  401,    404, 
408—414,  420,  432,  441. 
specific  performance  against,  393,  398. 
compromise  of  proceedings  in  Diyoroe  Court,  894, 

396. 
agreement  to  Hto  apart  from  husband,  395. 
Queen  Consort,  395,  397. 
wife  of  husband  dyiUy  dead  or  oonyiot,  396,  3979 

417. 
trading  separately  in  London,  396,  397,  417. 
wife  of  alien,  396,  397. 

suing  or  defending  by  next  friend,  396,  397,  414. 
giying  security  for  costs,  397,  414. 
ante-nuptial  liabilities  of,  399,  400,  403,  406,  407, 

408, 420,  421, 432—445, 447,  449,  454, 466, 460— 

463. 
judgment  against,  398  (see  Addenda)^  399,  401, 

408-414,  433—437,  441,  446. 
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Kahhtw)  Wojgy,  execntJon  agaizust,   398  (see  Addenda),  399,  401, 

408—414,  433,  434,  436,  439. 
fcand  of,  400,  402,  403,  413,  420. 
oommitted  to  prison,  401,  411,  433,  434. 
breach  of  trust  by,  402,  403,  408,  421,  460—463. 
eatiaf action  of  liabilities  of,  after  determination  of 

coverture,  399,  402,  403  and  note  (Q,  419—421, 

433,  439,  441,  443,  449,  464,  456. 
niedical  expenses  incurred  in  consequence  of  bodily 

Yiolence  to,  404,  406. 
loss  of  cofuortiumf  407. 
devastavit  by,  408,  460—463. 
executrix,  408,  446,  450,  460—463. 
administratrix,  408,  446,  460—463. 
claim  of,  joined  with  claim  of  husband,  404,  405^ 

414. 
bankruptcy  of,  416 — 418. 
married  after  1st  January  1883.  .418,  419,  441. 
limitation  of  property  to,  418,  419,  421. 
loans  by,  to  husband,  419. 
creditor  of  husband,  419. 
execution  of  general  power  of  appointment  by  will, 

403  note  (/),  419—421,  450,  454. 
married  before  let  January  1883.. 421,  422,  432, 

439—441. 
contributory,  423—426,  432,  441—444. 
fraudulent  investments  with  husband's  money,  427» 

428. 
proceedings  against  husband  by,  429 — 432,  445, 

446. 
evidence  of,  for  or  against  husband,  429—432. 
liability  in  respect  of  ante-nuptial  obligations,  as 

between  her  and  her  husband,  432,  441. 
plea  of  coverture,  433. 
criminal  proceedings  by  husband  against,  446  (see 

Addenda), 
settlement  of  property  by,  447. 
liable  to  maintain  husband,  448. 

children  and  grandchildren,  449. 
will  of,  449—456. 
devolution  of   rights   and  obligations  on  death, 

449—460,  536. 
MsAinirQ  of  terms  in  statutes,  1. 

in  Gonv.  &c.  Act  1881 .  .27—29. 

in  Conv.  Act  1882.. 261. 

in  Settled  Land  Act  1882.  .291— 294. 

in  Married  Women's  Property  Act  1882.  .460. 
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MxDxouLL  expenses  inonmd  in  oonseqaenoe  of  bodily  vidlenoe  to  wife, 
404,  406. 

KxxoBAHBTTX  of  acknowledgment,  477,  478. 

ICncoBuXi  of  will,  21. 

of  impediment  to  registration,  21,  22. 

HasnB  inoombranoermay  compel  transfer,  when,  119 — 124. 

recovery  of  title-deeds  by,  160. 
sale  on  request  of,  162 — 167. 

MaasuAOB,  word,  in  oonveyaaoe,  62, 

MiDDUESEZ,  wills  of  Isiid  in,  21 — ^24. 
land  in,  273,  606. 

vested  in  new  or  oontiniiing  trustees,  184,  186, 
612—616. 

Mxvsi  and  minerals,  28,  &o.,  note  (e). 

on  conveyance,  62. 
%  parcel  of  manor,  70,  71. 

under  infant's  land,  606. 
on  enlargement  of  long  term  to  fee  simple,  246. 
term,  in  Settled  Land  Act  1882.  .293. 
under  settled  land,  296,  298,  304—309,  812,  819, 
320,  328. 
HnrnfO  lease,  term,  in  Conv.  &c.  Act  1881 .  .28. 

in  Settled  Land  Act  1882.  .294. 
covenant,  &c.,  to  inspect  books,  machines  or  mine, 

119. 
of  settled  land,  300—309,  312,  319.    See  also  Lbabb 
OF  QsTSixD  Land. 
purposes,  term,  in  Settled  Land  Act  1882. .  194. 
HiSLEAfixira  conditions  of  sale,  4,  36,  38,  39,  63,  64. 
descriptions,  63. 

MzBBBFBBSEzrrATiov  by  vendor,  4,  36,  38,  39,  63,  64  and  note  (rf), 

632—636. 
TMTTgPAw,  common,  37,  39,  64,  633,  634. 

Monet  liable  to  be  laid  out  in  purchase  of  land  to  be  made  subject  to 
a  settlement,  334,  336. 

Month,  meaning  of,  in  statutes,  1. 

MoBTOias,  119—176,  498—604. 
transfer  of,  16,  600. 

mortgagor's  right  to  compel,  119—124,  289* 
tacking,  20. 

term  in  Conv.  &c.  Act  1881 . .  28. 
money,  term  in  Conv.  &c.  Act  1881 .  .28. 
persons  entitled  to  redeem,  28  and  note  (d), 
covenants  for  title  on,  76,  83 — 86. 
of  copyholds,  92,  146. 
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HoBXOAGB  of  leaaeholdB,  79,  85. 

of  ohattela  personal,  138,  152,  154—160,  163—166,  529, 

Addenda, 
of  policy  of  life  iuBniaiioe,  151 — 158,  502.  - 
of  reversioikary  interest  in  land,  163,  164. 
of  advowBon,  163, 164. 
of  infant's  estate,  202. 
of  settled  land,  320,  359. 
debt,  assignment  of ,  119,  120,  124,  501. 
terms  of  reoonyeyanoe,  124. 
doomnents  of  title  to  property  in,  124,  138, 149,  150,  164, 

165. 
consolidation  of  seouritieB,  125 — 128. 
instmctions  to  preserre  right  of  consolidation,  127,  247. 
leases,  128—137,  161. 
power  of  sale,  137 — 153. 

insurance,  137,  139,  144,  153—160,  499,  502,  530. 
application  of  insoranoe  money,  153 — 160,  630. 
reoeiyer,  137,  140,  144,  160,  161. 
timber,  137,  140,  141. 
mortgagee's  receipts,  150—152. 
to  bankers,  152,  note  (^). 
to  trostees,  239,  498. 

transfer  of,  on  change  of  trustees,  184. 
sale  in  action  for  foreclosure,  redemption  or  sale,  162 — 1 67. 
statutory,  167—170. 

form  of,  256,  257. 

transfer  of,  168,  169. 

form  of,  256,  257. 

reconyeyanoe  of,  170,  257. 
descent  of  estate  of  sole  mortgagee,  170 — 174. 
debentures,  207,  208. 
for  term  of  years,  245. 
form  of,  258,  498—504,  529. 
further  charge,  form  of,  258,  500. 
searches  on  proposed,  262—274,  479 — 491. 
by  remainderman,  323 — 325. 
by  tenant  for  life,  851 — 354. 
HoBTOiosB,  estate  of  deceased,  16,  17,  170—174. 

personal  representatiye  of,  had  power  to  conyey,  16. 

term,  in  Cony.  &c.  Act  1881.  .28. 

in  possession,  term,  in  Cony.  &o.  Act  1881.  .28. 

ooyenants  for  title  by,  75,  87,  91. 

may  be  compelled  to  transfer,  when,  119 — 124,  289. 

must  produce  deeds,  when,  124. 

maj  consolidate  securities,  when,  125 — 128. 

surplus  proceeds  of  sale  by,  128,  149,  151. 
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HoBituaxByleaaesby,  129— 137,  161. 

inminnoe  by,  137,  139,  lii,  163—160,  499,  and  note  (m), 

602,  630. 
power  of  Bale,  137 — 163. 

to  appoint  receiver,  137,  140,  144. 
to  cut  timber,  137,  140,  141. 
powers  of  under  Lord  Gi«nworth*8  Act,  whether  still 

exeroiBable,  261,  262. 
of  chattels  personal,  138,  163—166. 
of  copyholds,  146. 

of  reversionary  interest  in  land,  163,  164. 
of  adyowson,  163,  164. 
can  convey  land  freed  from  eqnity  of  redemption,  when, 

146,  147. 
right  to  recover  title  deeds,  149,  160. 
right  of,  to  foredosnre  or  sale,  164. 
receipt  of,  160—163. 
payment  of  money  to,  160 — 163. 

to  solicitor  of,  230. 
legal,  163,  164. 
equitable,  164. 

descent  of  estate  of  sole,  170 — 174. 
infant,  202. 

validity  of  registered  inonmbrances  against,  263—268. 
searches  by  proposed,  262—274,  479—491. 
search  against  name  of,  272,  273. 
oonstrootive  notice,  274 — 278. 
of  remainderman,  323 — 326. 
of  tenant  for  life,  861-^64. 

MoBTOAOEES,  joint,  238—240,  498. 

HoBxaiQOB,  tenn,  in  Gonv.  &c.  Act  1881 .  .28. 

in  possession,  action  by,  106. 

can  compel  mortgagee  to  transfer,  when,  119 — 124» 
289. 

may  obtain  prodaotion  of  deeds,  when,  124. 

may  redeem  without  consolidation,  when,  126 — 128. 

may  have  injunction  to  restrain  exercise  of  mortgagee's 
power  of  sale,  when,  148,  149. 

need  not  concur  in  conveyance  of  land  sold  under  mort- 
gagee's power  of  sale,  146,  147. 

leases  by,  128—137,  161. 

covenants  and  conditions  on  lease  by,  106,  110,  11 1» 
130—132. 

breach  of  conditions  by,  133. 

insurance  by,  139,  140,  144,  163—160,  499,  602,  630. 

bankruptcy  of,  163. 
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MoBTOJLOOB,  diaoharge  to,  for  money  adyanced  on  joint  aooonnt, 
238—240. 
acting  as  mortgagee's  agent,  276. 

N. 
Naicb  and  arms  olanse,  209. 

NaonBiTT,  easement  of,  66,  67. 
way  of,  67. 

NszT  friend,  wife  suing  or  defending  by,  396,  397,  414. 

KoTZOB  of  lessor's  title,  6,  7,  30,  114. 

*  oonstmctlYe,  6,  7,  30,  36,  37  and  note  (e),  38,  274—278. 
of  conToyanoe  of  land  in  register  county,  23. 
of  documents  and  matters  mentioned  in  abstract,  36,  37. 
of  Tender's  title,  35,  37  and  note  {e),  38,  277. 
to  lessees  on  breach  of  covenant,  114,  116,  117. 
of  non-payment  of  purchase-money,  229. 
required  or  authorized  by  Cony.  &c.  Act  1881,  regulations 

respecting,  248. 
on  application  to  Court  under  Cony.  &c.  Act  1881 .  .248,  249. 
of  invalidity  of  order  of  Court,  249,  260. 
of  registered  incumbrance,  264,  271. 
of  unregistered  annuity  or  rentcharge,  265,  note  (m). 
to  solicitor  or  agent,  274 — 278. 

by  tenant  for  life  to  trustees  for  Settled  Land  Act,  344 — 346. 
^4  ./Mitf  purchaser  from  trustee  without,  387. 
on  application  to  the  Court  under  Settled  Ijand  Act  1882, 
347,  465,  466. 

0. 

Oath,  meaning  of,  in  statutes,  1. 

OsjionoK,  condition  precluding,  6,  6,  35 — 40,  531 — 535. 
aliunde,  5,  6,  30,  36,  39,  40,  531—535. 
to  title,  summons  as  to,  24 — 26. 

earlier   than   time   of   commencement,   31 — 41, 

531—535. 
for  breach  of  covenant,  41 — 46. 
for  invalidity  of  order  of  Court,  249,  250. 

Obuoixion  under  seal  binds  heirs,  234,  235. 

with  two  or  more  jointly,  235—238. 

Obuobhs,  joint,  235—240. 

Obuoob,  discharge  to,  for  money  advanced  on  joint  account,  238 — 240. 

OvfXOE  copy  of  instrument  creating  power  of  attorney,  222,  480,  490. 
of  certificate  of  result  of  ofGlcial  search,  262, 263, 271, 491. 
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Ofrob  copy  of  oertifioate  of  acknowledgment,  283,  286,  489. 

of  oertifioate  or  report  of  Land  ConLmifldoneni,  851. 

of  enrolled  deed,  479,  490. 
seardhes  in  Central,  262—274,  478—491. 
of  Kaster  of  Court  of  Common  Pleas,  263 — 268. 
of  regiatrar  of  certificates  of  acknowledgments,  268,  478. 
of  registrar  of  judgments,  268. 
acceptance  of,  266,  264,  267,  484,  487. 

OmczAi.  searohes,  262—274,  478-491. 

Obohasd,  62. 

Obdsb  binding  interest  which  zoarried  woman  is  restrained  front 
anticipating,  198—200. 
of  Court,  invalid,  under  Settled  Estates  Act  1877.  .260. 
of  Court,  when  not  to  be  inyalidated  against  pnrchaser,249,260. 

OUTBUILDINOS,  60,  62,  70. 

OnniLWBT  of  husband,  397,  Addenda, 

OW2TBB8BZF,  right  of,  61. 

on  mortgage  and  on  pledge,  164 — 166. 
of  trust  property,  transfer  of  legal,  on  change  of  trusteesiy 

181—186. 
married  woman's  right  of,  373—392,  412,  418,  421,  422» 

429—431,  467. 
equitable,  374,  378,  382,  387. 
trustee's  right  of,  386,  387. 

P. 
PjLBOELS,  identification  of,  63,  64,  492,  note  (a),  493. 

Pabtteion,  sale  of  infant's  share,  202. 

of  setaedland,  292,296—299,  319—326,328,  338, 343—347, 
366—361,  366—371. 

Pabtmssship,  land  assets  of,  364. 

Paww,  138,  164—166. 

Pawkbboxeb,  pledge  to,  138. 

Paucbrt  into  Court  under  Conv.  &o.  Act  1881 .  .248. 

under  Settled  Land  Act  1882.  .347,  466,  467. 
of  rent,  term,  in  Settled  Land  Act  1882.  .293. 

PxDiQBEB,  eyidence  of,  9. 

Penal  servitude  of  husband,  396,  397,  417. 

Pebpetual  rent,  118. 

redemption  of,  217,  218. 

Pebfetuixzes,  rule  against,  204,  217  and  note  (y). 

PEBSOir,  term,  in  Conv.  &o.  Act  1881.  .29. 

term,  in  Settled  Land  Act  1882.  .294. 
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FxasoNiL  repreeentatiTee  of  a  mortgagee,  16, 17, 170— 174, 498,  note  (a). 

of  a  bare  trnstee,  17,  18,  170—174. 
of  yendor,  64,  58,  174—176. 
action  against,  on  covenants  for  title,  76 — 79. 
coTenant  for  title  by,  87,  91. 
assent  of,  to  specific  bequest  of  chattel  real, 

172. 
enlargement  of  long  term  by,  246. 
making  nse  of   Cony.  &c.  Act  1881,  pro- 
tection of,  247. 
causing  official  search  to  be  made,  262,  263, 

271. 
of  married  woman,  449 — 460,  636. 
of  ooYcnantee,  498,  note  (a). 
property,  trustees'  receipt  for,  189 — 191. 
estate,  wife's  wiU  of,  449—466. 

derolution  of  wife's,  on  death,  449 — 160,  636.    See 
Geoseb  in  Possession  ;  Ceoses  in  Action  ;  Mas- 
bzbd  woxan. 
FiOTUBES,  pledge  of,  138. 

FuLTB,  pledge  of,  138. 
FZJU  of  coverture,  433. 
Pledge,  138,  164—166. 

PouoT  of  insurance,  mortgage  of,  161 — 163,  602. 

of  mortgaged  property,  money  paid  upon,  163— 

160. 
benefit  of,  on  sale  or  mortgage  of  property  in- 
sured, 166—160. 
of  life  insurance  for  benefit  of  wife  and  children,  379,  896, 428, 

429. 
effected  by  wife,  381,  428,  429. 
PoaSBSBXON,  term,  in  Cony.  &o.  Act  1881 .  .27. 

term,  in  Settled  Land  Act  1882 . .  293. 
stipulation  as  to,  in  contract  for  sale  of  land,  496. 
POWEB,  instrument  creating,  31,  34. 

to  convey,  covenant  for,  74,  79,  83. 

conveyance  imder,  covenants  for  title  on,  77,  78,  88,  92,  93, 

518. 
of  leasing,  covenants  and  conditions  on  exercise  of,  106,  110, 
111,  130—132. 
mortgaged  land,  128,  137. 
of  sale,  mortgagee's,  137 — 163. 

suxplus  proceeds  of  sale,  128,  149,  161. 
when  exercisable,  133,  144,  146. 
lease  of  land  sold  under,  186. 
adoption  of  statutory,  141 — 144. 
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.  Pomnt,  rtatatoiy,  efleot  of  inootporatioii  of,  134,  136,  141--144,  147, 
148,  194,  210—216,  261—263. 
deTolaticm  of,  on  death  d  aole  trustee,  170,  173. 

mortgagee,  170,  173. 
of  new  tnisteee,  170, 198. 

appointed  by  Court,  180,  181,  196,  note(tf). 
of  tnutees  for  sale,  186—189. 
of  exeoator  to  pay  or  allow  daiin,  191,  192. 
of  tnuteeB  to  oompromiae,  &c.,  192^—194. 
sorviTorship  of,  194 — 198. 
mere,  196. 
annexed  to  office  of  executor,  196,  196. 

tmatee,  196. 
aiifling  by  implioation  of  law,  196. 
given  to  a  class,  197. 

given  to  executors  to  sell  real  estate,  197,  281. 
of  attorney,  219—222,  286—288, 480,  490. 
g^ven  by  married  woman,  200. 
revocation  of,  220,  221,  286—288. 
given  for  value,  286—287. 
irrevocable,  286—288. 
deposit  of  instrument  creating,  in  Central  Office, 

222,  480. 
exercisable  in  names  of  executors  and  administra* 
tors  of  principal,  286,  287. 
for  maintenance,  212. 
of  distress,  entry,  &c.  to  aeoure  rent-chargpe  or  annuity,  216 — 

217. 
release  of,  226,  227,  333—386. 
contract  not  to  exercise,  226,  227. 
simply  collateral,  226,  281,  386. 

of  appointment,  creation  of  easements.  See,  under,  240,  241. 
conferred  by  Conv.  &c.  Act  1881,  instructions  to  exclude,  247« 
of  mortgagees  under  Lord  Cranworth's  Act,  whether  still 

exercisable,  261,  262. 
assignment  of  lease  made  under,  278,  279. 
disclaimer  of,  280,  281. 
void  or  voidable  lease  under,  309 — 312. 
of  conveyance  given  by  Settled  Land  Act  1882.  .321,  322. 
given  by  Settled  Land  Act  1882,  exerdseof,  367—301,  369 — 

371,  Addenda, 
extension  of,  361. 
given  by  settlement,  exercise  of,  367 — 361. 
of  tenant  for  life  given  to  other  limited  owners,  361—364. 
of  person  entitled  to  income  of  land  untU  sale,  362,  366 — 871 

Addenda, 
release  or  extinguishment  of,  by  married  woman,  383—386. 
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FowEB  of  appointment  by  will  given  to  married  woman,  403,  note  (/), 
419—421,  450—464. 
of  appointment.    See  AsTOnranssT, 
of  tenant  for  life.    See  Tesastt  fob  Lifb. 

^EOEDENTS,  492 — 530.    See  Index  to  Fbecederts. 
statutory,  256 — 260. 

Pbbdbobssobs  in  title,  311. 
Fbeldonaby  contract,  278,  279,  304,  334. 
FBEiauicB  on  insurance  by  mortgagee,  137,  139. 
Pbingipal  and  attorney,  219—222,  285—288. 

how  far  affected  by  notice  to  agent,  274 — 278. 
PBivmsQES  enjoyed  in  connection  with  land,  60 — 74. 
FBobatb  of  married  woman's  will,  451,  454. 

Pboosdxtbb  under  V.  &  P.  Act  1874.  .24—26. 

under  Conv.  &c.  Act  1881 .  .248,  249. 

under  Settled  Land  Act  1882 . .  347,  467-478. 

F&OOEEDe  of  sale  of  settled  land,  292,  297. 

of  sale  of  settled  lease  or  reversion,  335—337. 
And  see  Pubohabb  Monbt. 
Pboduction  of  title-deeds,  &c.,  12—14,  94—103.    And  see  Docuxbnts 

ofThle. 
earlier  than  time  of  commencement  of 

title,  31—35. 
on  sale,  proper  place  for,  47. 
acknowledgment  of  right  to,  94 — 103. 
covenant  for,  95—98,  100,  102,  103. 
when  mortgagor  may  obtain,  124. 
of  receipt  for  rent,  41 — 46. 
of  deed  of  appointment  of  new  trustee,  183,  184. 
Pbohibition  of  exercise  of  powers  given  by  Settled  Land  Act  1882, 
attempted,  354,  355. 

Pbofbbty,  term,  in  Conv.  &c.  Act  1881.  .27. 
term,  in  Conv.  Act  1882.  .261. 
term,  in  Married  Women's  Property  Act  1882.  .460. 

Pboteohon  order,  376,  877,  396,  398,  536. 

of  settled  land,  legal  proceedings  for,  338. 

Pbovzbo  for  re-entry  on  breach  of  covenant,  114 — 119. 

PuBUO,  dedication  of  settled  land  to  the,  318,  319,  330. 

PuBGEASB  for  value  deriving  title  otherwise  than  by,  75,  81. 
money,  effect  of  payment  of,  57,  175. 

arising  from  sale  by  mortgagee,  128,  149,  151. 
application  of,  paid  to  trustees,  151. 
deposit  of,  when  conveyance  executed  by  attorney, 
221. 

W.C.  P  P 
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PuBOHASS  money,  receipt  for,  contained  in  or  indorsed  on  deed,  227 — ^231 . 

payment  of,  to  solicitor,  230,  231. 
of  settled  land,  292,  297. 
of  settled  lease  or  reversion,  335 — 337. 
by  trustees,  16,  247. 

of  land  with  capital  money  arising  under  Settled  Land  Act, 
326,  343. 

PuBCHASSB,  term,  in  Conv.  &c.  Act  1881 .  .28. 

in  Cony.  Act  1882.. 261. 
affected  with  notice,  35,37,  38,  274—278. 
oonditions  construed  in  favour  of,  53. 
from  mortgagee,  147,  148. 
affected  with  notice  of  non-payment  of  consideration 

money,  229. 
from  tenant  for  life,  protection  of,  356. 
bondjlde,  from  trustee  without  notice  of  trust,  387. 

See  also  Ysndob  and  Pubohasbb. 


Q. 

Qualified  covenants  for  title,  75,  81,  82,  83,  90. 

for  production  of  title  deeds,  97. 

Quiet  enjoyment,  covenant  for,  74,  79,  82,  83. 

QxTiBTUB,  registration  of,  265. 

QUTP-BBNT,  217,  218. 

XV.  ^ 

Ratbs  and  taxes,  covenant  to  pay,  109,  233. 

Real  securities,  investment  of  trust  money  on,  207. 

estate,  wife's,  373,  375,  376,  383,  438,  451,  462,  459. 
wife  trustee  of,  386—388. 

Rbcbift  of  rent,  waiver  of  forfeiture,  42. 

production  of,  41 — 46. 
clause  in  mortgages,  150 — 153. 
of  mortgagees,  150 — 153. 
of  trustees,  189—191. 

for  Settled  Land  Act,  341,  342. 
of  policy  of  insurance,  429. 
for  consideration  money  contained  in  or  indorsed  on  deed, 

227—231. 
of  survivor  of  joint  mortgagees  or  obligees,  238 — 240. 
of  capital  money  arising  under  Settled  Land  Act,  341,  842. 

Bbcbiyeb  of  income  of  mortgaged  property,  137,  140,  144,  160,  161. 
execution  by  appointment  of,  401,  412,  Addmda, 
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Recitals  in  deeds,  &c.|  8—11,  31,  32,  40,  41. 
in  Acts  of  Parliament,  9. 

RscooNiZAifCE,  264—267,  484,  487. 

Bb-oonvbtance,  transfer,  of  mortgage  instead  of,  119 — 124. 

terms  on  which  mortgagee  mnst  make,  124. 

decree  for,  162. 

statutory,  170. 

of  statutory  mortgage,  form  of,  257. 
Rbcoyeby  of  land  settled  or  claimed  as  settled,  338. 

'REDSMsnoTSf  transfer  of  mortgage  instead  of,  119 — 124. 
equity  of,  120,  166. 
consolidation  of  securities,  125 — 128. 
action  for,  162—167. 

in  Ireland,  167. 
of  quit-rent,  &c.,  217,  218. 

Re-zntbt,  condition  of,  right  to  take  advantage  of,  104 — 107,  112, 

114—119. 
apportionment  of ,  105,  106,  112. 
right  of,  on  hreach  of  covenant,  &c.,  114 — 119. 

Keoisteb  counties,  land  in,  21—24,  273,  506. 

rested  in  new  or  continuing  trustees,  184, 
185,  513,  614. 
search  in  county,  273. 

Rboisibab  of  certificates  of  acknowledgments,  263,  266,  270, 478, 483, 
486,  490,  491. 
of  judgments,  263,  266,  270,  484,  487,  490,  491. 

Reoistbation  of  wills  of  land,  21—24. 

of  impediment  to  registration,  21,  22. 

of  deed  vesting  trust  property  in  new  or  continuing 

trustees,  184,  185,  513,  514. 
of  certificates  of  acknowledgments,  263,  282,  284. 
of  judgments,  263—268,  271,  272. 
of  lispendefu,  264,  272. 
of  Crown  debts,  &c.,  264,  265,  272. 
of  quietus,  265. 

of  annuities  or  rent-charges,  265,  272. 
of  writs  of  execution,  265—268,  272. 
of  satisfaction  of  Crown  bonds,  &c.,  266. 
of  Irish  and  Scotch  judgments,  267. 
of  bills  of  sale,  268—270. 

Redcbubsehent  of  trustees  for  Settled  Land  Act,  344. 

Release  of  claims,  &c.  by  trustees,  192—194. 
of  powers,  226,  227. 

by  married  woman,  383 — 386. 
of  wife's  ante- nuptial  debts,  434 — 436. 

V  V  2 
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RELXsr  of  husband  or  wife,  448. 

Rekaindxbxan,  right  to  production  of  deeds,  13. 

mortgage  bj,  323—325. 
sale  or  settlement  by,  323. 
remedy  of,  against  tenant  for  Ufe,  357. 

Renewal  of  lease,  lease  giving  efPect  to  oovenant  for,  292,  309 — 312. 
determinable  interest  in  land  subject  to  trust  for  perpetual, 
336,  337. 

RsETT,  term,  in  Cony.  &o.  Act  1881 .  .28. 

in  Settled  Land  Act  1882.  .293. 
production  of  receipt  for,  41 — 46. 
receipt  of,  waiver  of  forfeitnie^2. 
parcel  of  manor,  70,  71. 
who  may  recover,  104 — 107. 
apportionment  of,  105. 
covenant  to  pay,  109. 
fee  farm,  118. 
forfeiture  for  non-payment  of,  119. 

equitable  relief  against,  114, 
119. 
charge,  remedies  for  recovery  of,  215 — 217. 

redemption  of,  117. 

regfistration  of,  265  and  note  (m). 

search  for,  262,  271,  272,  484,  487. 

entry  of  satisfaction  or  disohaxge,  266. 
seek,  216. 
quit,  217,  218. 
chief,  217,  218. 

not  barred  by  Statute  of  limitations,  244,  note  (n). 
of  mining  lease  of  settled  land,  293,  526. 
on  building  lease,  304. 
on  mining  lease,  305,  306,  307—309. 
footage,  305. 
on  lease  of  settled  land,  301—306. 

Repaib,  covenant  to,  109,  115,  233. 

deliver  up  in,  109,  233. 
sale  or  mortgage  of  infant's  land  to  pay  for,  202. 
of  buildings  on  infant's  land,  205. 
of  improvements  on  settled  land,  331,  332. 

Repbal,  effect  of,  on  statutory  powers,  &c.,  134, 141—144, 147,  251 
—253. 

Befobt  of  Land  Commissioners,  351. 

IIeputatiov,  land  parcel  of,  manor  by,  71. 

Bbquzsitiokb,  condition  precluding,  5,  6,  35,  36,  531—525. 
summons  as  to,  24—26. 
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BsQtTisinONS  on  title  earlier  than  time  of  commencement,  31—41, 

631—535. 
for  official  search,  262,  271,  479--484. 

Rebebvatzon  on  sale,  &c.  of  settled  land,  319,  320. 

Beside,  covenant  to,  109,  233. 

Bebzdub  undisposed  of  by  will  of  wife,  456. 

RjayriTUTioy  of  conjugal  rights,  394,  395. 

Bbstbaint  on  anticipation,  365,  393,  394,  401,  note  (a),  402,  410—414, 

416,  436,  439,  441,  447. 
Bbstbiction  as  to  user  of  land,  imposed  on  sale,  &c.  of  settled  land,  298. 

Rbsibiouve  covenants,  278. 

mutual,  by  owners  of  land,  234,  237. 

on  sale,  &c.  of  settled  land,  298. 
BBTmsKENT  of  trustoe,  180,  184,  512. 

Revebsion  on  a  lease,  assignees  of,  104 — 113. 

severance  of,  104,  105,  106,  109,  111,  112. 

Reyebsiokabt  interest  in  land,  title  to,  3,  4. 

right  of  mortgagees  of,  163,  164. 
proceeds  of  sale  of  settled,  335 — 337. 

Revebsioneb  on  lease,  rights  of,  104 — 113,  114 — 119. 

Revocation  of  power  of  attorney,  220,  221,  285 — 288. 

Rossltn's  order.  Lord,  163. 

Royalty,  reservation  of,  by  mining  lease,  305,  306. 

Run  with  the  land,  covenants  for  title,  77,  92,  93. 

covenants  for  production  of  title-deeds,  96,  98. 
what  covenants  in  leases,  104—111. 
what  covenants,  231 — 234. 


S. 

St.  Leonabd^b,  opinion  of  Lord,  12,  14,  34. 

Act,  Loid.    See  Stat.  22  &  23  Vict.  c.  35. 

Sale  of  land,  2—16,  24^60,  492—496. 

compulsory,  56. 

discharged  from  incumbrances,  58—60. 

by  mortgagee,  146, 150. 
of  leaseholds,  4—8,  29—31,  41—46. 
of  underlease,  29—31,  45,  46. 
term,  in  Gonv.  &c.  Act  1881 .  .28. 
of  enfranchised  copyholds,  31. 
of  copyholds,  92. 
of  property  in  lots,  50. 
when  made,  52. 
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Sale,  ooTenants  for  title  on,  75,  79—83,  87—91. 
by  mortgagee,  137 — 153. 

Borplua  proceeds  of  sale  by,  128,  149,  151. 
by  pledgee,  138. 
by  trustees,  185—189,  247,  496. 
in  foreolosnie  or  redemption  action,  162 — 167. 
of  mortgaged  property,  action  for,  162 — 167. 
of  real  estate  settled  on  trust  for  sale,  183,  184,   367— 371» 

Addenda, 

by  executors  under  power,  197,  281. 
of  infant's  land,  200—203. 

of  settled  estates  by  authority  of  Court,  validity  of,  250. 
of  settled  land,  292,  295—299,  317—325,  327,  333,  335—337, 

343—347,  355—361,  366—371,  Addenda, 
of  chattels  personal  settled  to  go  with  land,  339. 
power  of.    See  Powbs  of  Salb, 

SATiSFAonoN  of  Crown  bonds,  judgments.  Us  pendens^  &c.,  266. 

Satikob  bank,  wife's  deposit  in,  379,  422—428,  445,  446. 

SooTCU  judgments,  267. 

Seaii,  contracts  or  obligations  under,  234,  235. 

SsABGH  in  county  register,  against  names  of  persons  empowered  to 
appoint  new  trustees,  185. 
for  instrument  creating  power  of  attorney,  222,  480,  490. 
for  incumbrances,  &c.  262—274,  478,  479—491. 

Becubitzes,  term  in  Conv.  &c.  Act  1881 .  .29. 

term  in  Settled  Land  Act  1882.  .294. 
pledge  or  mortgage  of,  138,  152,  164—166. 
trustees'  receipt  for,  189 — 191, 

SEiazroBY,  295.    See  also  Lobdshzp. 

Self,  conveyance  to,  223 — 225. 

Sepasatb  property,  covenants  for  title  on  sale  of  wife's,  90. 

wife's,  373—392,  418,  419,  422—445,  448—460. 

under  Married  Women's  Property  Act, 
1870..  377— 382. 

remedies  for  recovery  or  protection  of, 
381,  398,  400,  429—432. 

power  relating  to,  385,  386. 

satisfaction  of  judgment  out  of,  392,  393, 
394,  398,  399,  401—403,  404,  408,  414, 
434—436,  439,  441. 

primarily  liable  in  respect  of  her  ante- 
nuptial obligations,  432,  441. 

decision  of  questions  as  to  the  title  to» 
445,  446. 

settlement  of,  447. 


J 
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SEPASA.TB  property,  wife's,  will  of,  449 — 456. 

devolution  of,  onher  death,  449 — 460, 636. 
Ufie  of  a  wife,  property  settled  to,  374,  377—382,  392—395, 

401,  402,414—416,422, 
425,  434—436,  439. 
bound  by  general  engage- 
ments, 382,393,394,414 
—416,  422,  426. 
satisfaction  of  judgment 
out  of,  401,  402,  434— 
436,  439,  441. 
will  of,  450—454. 
devolution  of,   upon  in- 
testacy, 452 — 454. 
trade,  &c.  of  wife,  378,  406,  416—418. 

in  London,  395,  397,417. 
SEOirasTEATiON^of  wifc's  estate,  401,  and  note  (a),  411,  413. 
Sbbjeant's  Inn,  chambers  in,  22. 
Sbbvices,  parcel  of  manor,  70,  71. 

Sbttled  land,  covenants  and  conditions  on  lease  of,  106,  110,  HI, 

130—132. 
term,  in  Settled  Land  Act  1882.  .291. 
sale  of,  292,  295—299,  317—326,  333,  335—337,  343— 

347,  355—361,  366—371,  Addenda. 
exchange  of,  292,  295—299,  319—325,  328,  333,  343— 

347,  355—361,  366—371. 
partition  of,  292,  295—299, 319—325,  328,  333,  343— 

347,  355—361,  366—371. 
lease  of,  292,  300—325,  333,  343—347,  351,  364—361, 

363,  366,  371. 
surrender  of  lease  of,  312 — 314,  333. 
improvement  of ,  303,  305,  318,  319,  326,329—333,  349. 
principal  mansion-house,  &c.  on,  317,  517,  526. 
dedication  of,  for  streets,  open  spaces,  &c. ,  318, 319, 330. 
mortgage  of,  320,  359. 
held  in  undivided  shares,  320. 
cutting  and  sale  of  timber  on,  337. 
proceedings  for  protection  or  recovery  of,  338. 
leaseholds,  enlargement  of,  to  fee  simple,  246. 
estates,  vaUdity  of  lease,  sale,  &c.  by  authority  of  Court,  260. 
Estates  Act  1877.    See  Stat.  40  &  41  Vict.  c.  18. 

SEPTLiaiBNT,  covenants  for  title  on,  86. 

covenants  by  person  claiming  under,  75,  81. 
appointment  of  new  trufitees  on  personal,  179. 
of  real  estate  on  trust  for  sale,  183,  184,  366—371,  606, 
Addenda. 


584  INDEX. 

SEiTLEiaQiT,  of  leaseholds,  246. 

form  of  marriage,  269,  505,  507,  515,  517. 

term,  in  Settled  Land  Act  1882 .  .291. 

of  land  acquired  by  pnrohase,  exchange,  or  partition,  328. 

exercise  of  express  powers  given  by,  357 — 361. 

interest  of  wife  under  marriage,  419. 

of  married  woman's  property,  447. 

Sjeeitlob,  covenants  against  acts,  &c.  of,  75,  81,  86. 
conveyance  as,  86,  505,  515,  518. 

Skvioungb  of  tenements,  easements  passing  upon,  66,  67. 
of  land  from  manor,  71. 
of  reversion  on  a  lease,  104,  105,  106,  109,  111,  112. 

Shasksoldkb,  married  woman,  380,  422—428,  432,  441  -446 

Shabes,  pledge  of  certificates  of,  138,  164 — 166. 
mortgage  of,  152,  164,  note  {x). 
transfer  of,  to  new  or  continuing  trustees,  184. 
trustees'  receipt  for,  189 — 191. 
money  advanced  in,  238 — 240. 

standing  in  the  name  of  a  married  woman,  380,  422 — 428, 
432,  441—446. 

Sbubtisq  clause,  estate  of  infant  arising  under,  209. 

SLAin>SB  of  wife,  407.    See  Tobt. 

SocAOE,  guardian  in,  202  and  note  (&). 

SoLiaiTOB,  execution  of  conveyance  in  presence  of  purchaser's,  94. 
express  instructions  to,  on  mortgage,  126,  127,  247. 
payment  of  consideration  money  to,  230,  231. 
making  use  of  Gonv.  &c.  Act  1881,  protection  of,  246,  247. 
instructions  to,  to  exclude  provisions  of  Conv.  &c.  Act 

1881 . .  127,  247. 
causing  official  search  to  be  made,  262,  271. 
notice  to,  274—278. 
of  tenant  for  life,  340. 
for  trustees  for  Settled  Land  Act,  notice  to,  344,  506. 

SpEdFlo  peiformance,  if  good  title  according  to  contract,  44. 

construction  of  contracts  for  sale  in  action  for 

52—54. 
after  death  of  vendor,  55,  56. 
against  married  woman,  393,  398. 
devise  of  trust  or  mortgage  estate,  171 — 174, 
of  chattel  real,  172. 

Statutes,  language  used  in,  1. 
recitals  in,  9. 
commencement  of,  436,  note  (q). 
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Statutes  cited : 

18  Edward  I.  c.  1  {Quia  JSmptoret),  118. 

21  Hen.  VIII.  c.  4  (sale  of  real  estate  under  power),  197,  281. 
27  Hen.  VIH.  o.  10  (Statute  of  Uses),  78,  93,  130,  131,  223,  240, 

241,  322,  391. 
32  Hen.  VIII.  c.  34  (assignees  of  reversion),  104,  105,  106,  108, 

110,  232,  233. 
35  Hen.  VIII.  c.  20  (estates  tail  granted  hj  Grown),  363. 

13  EHz.  0.  5  (fraiLdulent  settlement),  447. 
43  EHz.  0.  2  (poor  law),  449. 

22  &  23  Car.  II.  c.  10  (Statute  of  Distribation),  458. 
29  Car.  II.  o.  3  (Statute  of  Frauds),  375,  458. 

1  Jac.  II.  0.  17  (distribution),  458. 

2  &  3  Anne,  o.  4  (West  Riding  registry),  21,  22. 

5  &  6  Anne,  c.  18  (West  Biding  registry),  22. 

6  Anne,  c.  35  (East  Hiding  registry),  21,  22,  74. 

7  Anne,  o.  20  (Middlesex  registry),  21,  22,  23. 

5  G^.  I.  0.  8  (poor  law  amendment),  449. 
4  Geo.  II.  c.  28  (rent  seek),  216. 

8  Geo.  II.  c.  6  (North  Riding  registry),  21,  22,  74. 
20  Geo.  II.  0.  42  (term  '*  England  '*  in  statutes),  299. 

14  Greo.  III.  0.  78  (money  due  on  insurance  of  houses  or  buildings), 

155,  156. 
11  Geo.  rV.  &  1  Will.  rV.  c.  40  (executor's  right  to  residue),  456. 

c.  47  (action  against  devisee),  76,  78, 

235,  295. 
c.  65  (married  woman,  infants,  &c.), 
200,  203. 

3  &  4  Will.  IV.  c.  27  (Statute  of  Limitations),  245,  528. 

c.  74  (fines  and  recoveries),  18,  19,  261,  263,  281 
—284,  290,  376,  383,  384,  386,  477,  478, 
489,  518. 

c.  104  (real  estate  assets  for  payment  of  debts), 
77,  104,  202,  235. 

4  &  5  Will.  IV.  0.  92  (fines  and  recoveries,  Ireland),  261,  281  — 

284,  290,  363. 

5  &  6  Will.  IV.  c.  62  (statutory  declarations),  248,  254. 

6  &  7  Will.  IV.  c.  71  (tithe  commissioners),  349. 

1  &  2  Vict.  c.  20  (covenants  for  title),  74. 

c.  110  (judgments),  254,  263,  401. 

2  &  3  Vict.  c.  11  (judgments,  &c.),  254,  263,  264,  265. 

0.  60  (conveyance  by  tenant  for  life  under  will),  295. 

3  &  4  Vict.  c.  82  (charging  orders),  401. 

4  &  5  Vict.  c.  35  (copyholds,  1841),  31,  296,  349. 

6  &  7  Vict.  c.  23  (copyholds),  296. 

7  &  8  Vict.  0.  55  (copyholds),  297. 

0.  76  (Act  to  simplify  the  transfer  of  property),  190. 
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Statutes  cited : 

8  &  9  Vict.  c.  18  (Laudfl  Clauses,  1846),  74,  334,  335. 

c.  112  (satisfied  tenns),  314. 
c.  118  (indosoie),  297,  350. 
c.  119  (oonYeyance  of  real  property),  255. 

9  &  10  Vict.  0.  70  (indoeure),  297. 

10  ft  11  Vict.  c.  HI  (indoeure),  297. 

11  &  12  Vict.  c.  43  (enforcement  of  orders  of  justices),  449. 

c.  99  (indosnre),  297. 

12  &  13  Vict.  c.  26  (inyalid  lease  under  power),  810,  311. 

c.  83  (indoBure),  297. 

13  &  14  Vict.  c.  21  (language  in  statutes),  1,  2,  29,  145,  364. 

c.  60  (Trustee  Act  1850),  66,  170,  182,  280,   310, 
429. 

14  &  15  Vict.  c.  53  (tithe,  copyhold  and  indosure  oommismonera), 

350. 

15  &  16  Vict.  c.  51  (Copyholds,  1852),  31,  297. 

c.  55  (amending  Stat.  13  &  14  Vict.  c.  60),  178, 

182. 
c.  76  (Common  Law  Procedure  Act  1852),  404. 
c.  79  (indosure),  297. 
c.  86  (sale  instead  of  fozedosure),  162, 163, 164,  255. 

16  &  17  Vict.  0.  83  (evidence),  431. 

17  &  18  Vict.  c.  36  (Bills  of  Sale  Act  1854),  268. 

c.  75  (acknowledgment),  290. 

c.  97  (indosure),  297. 

c.  122  (Metropolitan  Building  Act  1854),  155. 

18  &  19  Vict.  c.  15  (judgments,  &o.),  254,  265,  273. 

19  &  20  Vict.  c.  120  (settled  estates),  120,  250,  296,  300,  310, 315, 

319. 

20  &  21  Vict.  c.  31  (indosure),  297. 

0.  57  (Malins's  Act),  383,  384,  385. 
c.  85  (Divorce  Act  of  1857),  376,  377,  396,   398, 
536,  537. 

21  &  22  Vict.  c.  77  (settled  estates),  315. 

c.  94  (Copyhold  Act  1858),  31,  297. 

22  &  23  Vict.  c.  35  (**Lord  St.  Leonaid's  Act"),  106,  112,  113, 

1 15, 1 19, 152, 190, 220, 224, 225, 254, 265, 265. 
c.  43  (indosnre),  297. 

23  &  24  Vict.  o.  38  (amending  stat.  22  &  23  Vict.  o.  35),  206,  254, 

265. 
c.  106  (Lands  Clauses,  1860),  334. 
c.  115  (Crown  debts,  &c.),  254,  266. 
c.  126  (Common   Law  Procedure  Act  1860),  116, 

119,  255. 
c.  146  ("Lozd  Cranworth*s  Act")i  138,  139,  140, 

141,  142,  162,  211,  213,  214,  262,  266,  372. 
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Statutbs  cited: 

25  &  26  Viot.  0.  73  (Tithe,    Copyhold    and   InoloBure    CommiB- 

sronera),  360. 
0.  89  (Companies  Act  1862),  443,  444. 

27  &  28  Vict.  c.  112  (judgments),  264,  266. 

c.  114  (Improvement  of  Land  Act  1864),  207,  333, 
349,  372. 

28  &  29  Yibt.  o.  78  (Mortgage  Debenture  Act  1865),  207. 

0.  99  (County  Courts),  178. 

c.  104  (Crown  Suits,  &c.  Act  1865),  254,  267. 

29  &  30  Vict.  0.  96  (Bills  of  Sale  Act  1866),  268. 

c.  48  (sale  of  land  by  auction),  492. 

c.  132  (trustees*  investments),  206,  207. 

c.  144  (assigimicnt  of  life  assurance  policy),  504. 

31  &  32  Yict.  0.  40  (partition),  202. 

c.  64  (Judgments  Extension  Act  1868),  254,  267. 
c.  122  (Poor  Law  Amendment  Act  1868),  448,449. 

32  &  33  Vict.  c.  18  (Lands  Clauses,  1869),  334. 

c.  62  (Debtors  Act  1869),  399,  402,  411,  413,  434. 

c.  68  (evidence),  431. 

c.  83  (insolvent  debtors),  273. 

34  &  35  Vict.  c.  27  (Debenture  Stock  Act  1871),  208. 

c.  35  (Apportionment  Act  1870),  519. 

c.  47  (trustees*  investments),  206. 

0.  93  (Married  Women's  Property,  1870),  373,  374, 
377—382,  387,  396,  398,  400,  427,  428,  429, 
430,  431,  436,  439,  440,  443,  449. 

35  &  36  Vict.  c.  93  (Pawnbroker's  Act  1872),  139. 

36  &  37  Vict.  c.  66  (Supreme  Court  of  Judicature  Act  1873),  12, 

106,  161,  166,  178,  224,  228,  268,  387. 

37  &  38  Vict.  c.  50  (Married  Women's  Property,  1874),  403,  408, 

436—440,  443,  444,  449. 
c.  57  (amending  Statute  of  Limitations),  245. 
c.  78  (Vendor  and  Purchaser  Act  1874),  2—26,  29, 

30,  57,  170,  171,  279. 
c.  83  (commencement  of  Judicature  Acts),  12,  83, 

224,  228,  268. 

38  &  39  Vict.  0.  77  (judicature),  166. 

c.  83  (Local  Loans  Act  1875),  208. 

c.  87  (Land  Transfer  Act  1875),  7,  20,  57,  170,  171. 

39  &  40  Vict.  c.  17  (partition),  202. 

c.  56  (inclosure),  297. 

c.  59  (Appellate  Jurisdiction  Act  1876),  262,  282, 

347. 
0.  61  (poor  law  amendment),  449. 

40  ft  41  Viot.  0.  18  (Settled  Estates  Act    1877),  200,  250,  300, 

310,  315,  319,  334,  338,  363,  372,  376. 
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Statutes  died : 

40  &  41  Viet.  o.  56  (ooonty  oourts,  Irelazid),  371. 

c.  67  (judicature,  Ireland),  871. 

41  &  42  Viot.  c.  23  (acknowledgment,  Ireland),  290. 

c.  31  (Bills  of  Sale  Act  1878),  270,  529. 

42  &  43  Vict.  o.  78  (central  office),  268. 

c.  ocyi.  (East  Indian  railways),  208. 

44  &  45  Vict.  0.  41  (Gonvejancing  and   Law  of    Property  Act 

1881),  261,  279,  280,  281,  324,  325,  329, 

340,  342,  391,  392. 
s.  3  (contracts  for  sale),  4,  6,  8. 
B.  5  (trostees  for  sale),  15. 
s.  9  (acknowledgment),  14. 
B.  13  (grant  of  underlease),  8. 
s.  30  (estate  of  sole  trustee  or  mortgagee),  16, 

17,  18. 
s.  66  (protection  of  trustees),  16. 
s.  73  (repeal),  20. 
0.  68  (Supreme  Court  of    Judicature  Act  1881), 

262,  282,  347. 

45  &  46  Viot.  c.  38  (Settled  Land  Act  1882),  106,  111,  185,  201, 

209,  218. 
c.  39  (Conveyancing  Act  1882),  120,  122,  123. 
c.  43  (Bills  of  Sale  Act  1882),  268,  269,  270,  529. 
c.  75  (Married  Women's  Ftoperty  Act  1882),  20, 

91,  536,  537. 

46  &  47  Vict.  0.  40  (expiring  laws  continuance),  350. 

c.  52  (Bankruptcy  Act  1883),  353,  428,  447. 

Statutoby  declarations,  8—10,  248. 

Stewabd,  term  in  Settled  Land  Act  1882 . .  294. 

Stock,  mortgage  of,  138,  152,  164—166. 

transfer  of,  to  new  or  continuing  trustees,  184. 

trustees'  receipt  for,  189 — 191. 
standing  in  the  name  of  a  married  woman,  379,  380,  422 — 428, 
445,  446. 

Stbeetb  made  on  settled  land,  318,  330. 

SnoGBasoBS  in  title,  307,  311. 

SuiocoKS,  under  V.  &  F.  Act  1874.  .24— 26. 
under  Conv.  &c.  Act  1881.  .248. 
under  Settled  Land  Act  1882.  .347,  466 — 476. 
under  Harried  Women's  Property  Act  1882.  .445. 

SuPFBSSSiON  of  facts  by  vendor,  36,  39,  45,  46,  53,  54,  635. 

SusFAOE  of  settled  land,  apart  from  mines,  319,  320. 

SuBBSKDBB  of  copyholds  before  covenants  given  for  title,  92. 

sold  under  mortgagee's  power  of  sale,  146. 
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SuBBEZissB  of  leases  of  infant's  land,  206. 

of  settled  land,  293,  312—314. 
of  oontract  by  tenant  for  life,  333,  334. 
SuBTZvoBSmp  of  tmsts  and  powers,  194 — 198. 

of  right  to  enforce  ooyenants,  &c.,  made  with  two  or 

more,  235—238. 
of  power  to  give  discharge  for  money  advanced  on 
joint  acoonnt,  238—240. 

SwEAB,  meaning  of,  in  statutes,  1. 


T. 

Taokiko  mortgages,  20. 

Tail,  limitation  of  estate,  225. 

Taxes,  covenant  to  pay  rates  and,  109,  233. 

Tbnast  for  life,  covenants  for  title  by,  88,  Addenda, 

covenants  and  conditions  on  leases  by,  106,  110,  111, 
130—132. 

infant,  201,  203—210,  364. 

enlargement  of  long  term  by,  245. 

term,  in  Settled  Land  Act  1882.  .291. 

powers  of,  under  Settled  Land  Act  1882.  .295— 325, 
330—334,  337—339,  344—347,  351—371,  Addenda, 

without  impeachment  of  waste,  308. 

has  the  duties  of  a  trustee,  298,  302,313,334,  355—357. 

of  undivided  share,  320. 

should  not  be  appointed  trustee  for  Settled  Land  Act, 
341. 

assignment  of  his  estate,  351 — 354. 

attempts  to  prohibit  exercise  of  powers  given  by 
Settled  Land  Act  1882,  are  void,  354,  355. 

illegal  exercise  of  powers  by,  357. 

consent  of,  to  exercise  of  powers  by  trustees  of  settle- 
ment, 357—361,  369—371,  Addenda. 

other  limited  owners  possessing  powers  of,  361 — 364. 

married  woman,  365. 

lunatic,  365. 

of  land  settled  on  trust  for  sale,  366^371,  Addenda. 
in  common,  production  of  deeds  in  the  case  of,  13. 
of  settled  land,  320. 

gift  to  husband  and  wife  and  others  as,  389,  391. 
in  tail,  infant,  203—210. 

powers  of,  361—364. 

Tensxert,  meaning  of,  170. 
Tbnvbb,  rent  incident  to,  218. 
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TsBic,  power  of  limiting,  to  raise  arrears  of  rentGhax:ge  or  annuity, 
215—217. 
of  years.    See  Lbasbeoldb. 

TssxiTOBS,  oovenants  against  acta,  &c.  of,  75,  81. 

TncBXB  on  mortgaged  land,  137,  140,  141. 
on  infant's  land,  205. 
on  settled  land,  293,  337. 

cutting  and  sale  of,  337. 
TnsBB,  title  to,  3. 

oommisaionerB,  348 — 350. 
Tetlb,  2—8. 

summons  as  to  questions  on,  24 — 26. 

to  land  in  register  county,  23,  24. 

earlier  than  time  of  commencement,  31 — 41,  531 — 535. 

according  to  contract,  good,  44. 

contract,  when  material  to,  58. 

coyenants  for,  74 — 93. 

on  grant  of  underlease,  113,  114. 

to  lease  of  settled  land,  334. 

TiTLB-DEBDS,  production  of,  12 — 14,  94 — 103.    And  see  Doouiohts 

OP  Title. 
when  mortgagor  may  obtain,  124. 
recovery  of,  by  person  entitled  to  exercise  mortgagee's 

power  of  sale,  149, 150. 
purchaser's  right  to,  14,  34,  48. 
earlier  than  time  of  commencement  of  title,  31 — 35. 
lost,  41. 

attested  copies  of,  47—50. 

aoknowledgm^it  of  right  to  production  of,  94 — 103. 
covenant  for  production  of,  95—98,  100,  102,  103. 
undertaking  for  safe  custody  of,  95,  100—103. 
indorsement  of  memorandum  on,  96. 
loss  of  or  injury  to,  99 — 101. 
of  mortgaged  property,  124,  149,  150,  164,  166. 
to  real  estate  settled  on  trust  for  sale,  183,  184. 

ToBT  suffered  or  committed  by  wife,  392,  399—412,  420,  429 — 432, 
437,  442—445,  460—463. 
committed  by  husband  and  wife  jointly,  408. 
action  founded  on,  between  husband  and  wife,  429 — 431. 

Tbanbfeb  of  mortgage,  16,  500,  and  note  [p), 

mortgagor's  right  to  compel,  119—124,  289. 
to  trustees,  on  change  of  trustees,  184, 
to  two  or  more  jointly,  238 — 240. 
of  statutory  mortgage,  form  of,  168, 169,  256,  257. 
of  stock,  shares,  &c.  standing  in  married  woman's  name, 
379—381,  423—427,  446. 


INDEX.  .  691 

Tbanstoiitjltion  of  husband,  395|  397,  and  note  (^),  417. 
Tbovzb  to  recorer  pledged  chattels,  166. 

Tbxtst  estate,  descent  of ,  17,  18,  170—176. 

execution  of,  on  death  of  sole  trustee,  173,  174. 

survivorship  of,  194,  198. 

coupled  with  an  interest,  195. 

for  maintenance  of  infant,  212. 

for  purpose  provided  for  bj  Settled  Land  Act  1882,  exercise 

of,  367—361,  369—371,  Addenda, 
for  sale,  land  settled  on,  366 — 371,  Addenda, 
for  separate  use  of  a  wife,  374,  377,  378,  396,  453. 
breach  of,  by  married  woman,  402,  403,  408,  421,  460—463. 

Tbustbb,  170—198. 

sale  by,  16,  186—189,  247,  496. 

purchase  of  land  by,  16, 247. 

bare,  17—20,  57. 

heir  of,  17. 

devisee  of,  17. 

married  woman,  18—20,  386—388,  402,  408, 446,  460—463. 

heir  or  devisee  of  vendor  declared,  55,  56. 

covenants  for  title  by,  75,  87,  91. 

production  and  safe  custody  of  documents  by,  97,  102,  496. 

application  of  money  paid  to,  151,  189 — 191. 

descent  of  estate  of  sole,  170—176. 

vendor,  how  far,  174 — 176. 

appomtment  of  new,  176—185,  198,  279,  280,  514. 

of  separate  sets  of,  279,  280. 
powers  of  new,  179,  198. 
retirement  of,  180,  184,  512. 
appointed  by  Court,  powers  of  new,   180,  181,  196,  and 

note  (c), 
vesting  trust  property  in  new  or  continuing,    181 — 185, 

513,  514. 
vesting  order,  182. 

of  copyholds,  mortgage  money,  stock,  shares,  &o.,  184. 
of  land  in  register  county,  184,  185. 
for  sale,  185—189,  247. 
receipt  of,  189—191. 
powers  to  compromise,  &c.,  192 — 194. 
discretion  of ,  193,  194,  213,  Addenda, 
survivorship  of  trust,  194 — 198. 

of  powers,  194 — 198. 
for  management  of  infant's  land,  203 — 210,  516,  526* 
investment  of  trust  money  by,  206 — 209. 
for  infants,  210—214. 
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Tbttbtsb,  for  the  purpoaes  of  the  Settled  Land  Aot  18S2..204,  292, 
297,  298,  317,  326—328,  330,  331,  335—337,  340- -347, 
367—361,  364,  366—371. 

liability  of,  on  revocation  of  power  of  attorney,  220,  221. 

release  of,  or  contract  not  to  exerdae  powers  by,  227. 

payment  to  solicitor  by,  230,  231. 

mortgage  to,  239,  498. 

enlargement  of  long  term  by,  245. 

making  use  of  Cony.  &c.  Act  1881,  protection  of,  247. 

oansing  official  search  to  be  made,  262,  263,  271. 

search  against  name  of,  272,  273. 

disclaimer  by,  281. 

of  the  settlement,  term,  in  Settled  Land  Act  1882.  .292. 

exercise  of  powers  given  to,  357 — 361. 

money  settled  as  land  in  the  hands  of,  335. 

and  cestui  que  trust,  nature  of  rights  of,  886,  387. 

of  policy  of  insurance,  429. 

in  bankmptcy  of  husband,  428. 

U. 

XJnseblbase,  contract  to  grant,  8,  113,  114. 
sale  of,  8,  29—31,  45,  46. 
title  to,  8. 
breach  of  covenant,  118. 

U2n>EBLE86EE  has  notico  of  landlord's  title,  7,  30. 

UiTDEBLETTma,  covenant  against,  119. 

UNDEBTAXoro  for  safe  custody  of  documents,  95,  100 — 103. 

UsB,  conveyance  and  creation  of  easements,  &c.  by  way  of,  240,  241. 

Uses,  Statute  of.    See  27  Hen.  YIII.  c.  10. 

grantee  to,  covenant  for  title  with,  77,  78,  92,  93,  515. 

V. 

Valuable  oonsideration,  conveyance  for,  80. 

power  of  attorney,  given  for,  286 — 287. 

Vendob,  death  of,  before  completion,  54 — 58. 
estate  of  deceased,  54—58,  174—176. 
covenants  for  title,  76,  79—83,  87—91. 
payment  to  solicitor  of,  230,  231. 
acting  as  purchaser's  agent,  276. 

and  purchaser,  2—16,  24—60, 147—149, 174—176,  183,  184, 

227—231,  367—371,  Addenda, 
contract,  2—15,  24—26,  29—54,  97,  98,  101, 

102,  492—496. 
summons,  24 — 26. 
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Vexsob  aud  purchaser,  conveyanoe,  54—74,  94,  227 — 231. 

coYenanto  for  title,  74—83,  87—93. 
searches,  262—274,  479—491,  Addenda. 
notice,  6—8,  36,  37,  38,  228-230,  274—278. 
execution  of  conveyance,  94. 
production  and  safe  custody  of  title-deeds, 

94,  103. 
Act  1874.. 2— 26.      And  see  Stat.  37  &  38 

Vict.  c.  78, 

VE&TZ270   truHt  property  in  new  or  continuing  trustees,   181—185, 
613—615. 
order,  182. 

Von)  lease  under  power,  309—312. 

Voidable  lease  under  power,  309—312. 

VoLirxTTABT  Conveyance,  person  entitled  under,  26,  75. 

covenants  for  title  on,  80. 


W. 

"Waiveb  of  forfeiture,  42,  43,  46. 

Wabbajnt  of  attorney  to  confess  judgment,  413. 

Wabbsn  in  gross,  72. 

Waste  lands,  parcel  of  manor,  71. 

lease  by  tenant  for  life  involving,  300,  301. 
caused  by  execution  or  repair  of   improvements  on  settled 
land,  332. 

Wateeooubses,  right  of,  60,  64—74. 

Way,  rights  of,  60,  64—74. 
of  necessity,  67. 

Wife.    See  IVfABBTKT)  Wouan  and  Husband  A27D  Wife. 

Will  of  land  in  register  counties,  21 — 24. 
term,  in  Conv.  &o.  Act  1881 . .  28. 

in  Settled  Land  Act  1882.  .294. 
devise  of  trust  or  mortgage  estates,  171 — 173. 
appointment  of  new  trustees  of,  178,  179. 
directing  purchase  of  land  to  be  settled,  335. 
devising  land  on  trust  for  sale,  369 — 371. 
execution  by  wife  of  general  power  of  appointment  by,  403, 

note  (0,  419—421,  450,  464. 
of  married  woman,  373,  449 — 156. 

WiLLiAiis,  opinion  of  Mr.  Joshua,  14. 

Wnro,  pledge  of,  138. 

Witness  to  execution  of  conveyance,  94. 

W.C.  Q  Q 
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WoLBTExraOLKE   and   TumeTi  opinion  of  Measn.,  359,  361,  460, 

531—637. 
WBimro,  term  in  Conv.  &c.  Act  1881 .  .29. 

Wbitb  of  execntion,  registration  of,  265—267. 
aearoh  for,  262,  271,  272,  479-491. 

r. 

YoBXSHiBE,  wills  of  land  in,  21 — 24. 

bargain  and  sale  of  land  in,  74. 
land  in,  273. 

vested  in  new  or  continuing  tmstees,  184,  185. 


INDEX  TO  PRECEDENTS. 


A. 

AoouinTiATioNS  of  income  of  infant's  land,  trust  of,  617,  526. 

AczxowLEDOacENT,  fonn  of,  95. 

conditions  as  to,  on  sale  by  trostees,  496.        * 

Abvanoeiient  clause  in  personal  settlement,  usual,  509. 

in  trusts  for  portions,  522. 

AnnciPATXON.    See  Restbadtt  on  Antioipjltion. 

AppocTTacBXT  of  trustees  for  Settled  Land  Act,  506,  516,  526. 

for  sect.  42  of  Conv.  &c.  Act  1881 .  .516,  526. 
of  proper  persons  to  appoint  new  trustees,  506,  611. 
of  new  trustees,  614. 

declaration  vesting  trust  property  on, 
614,  515. 
joint,  in  exercise  of  power,  518. 

AssiONKENT  of  mortgage  debt,  501. 

of  life  and  contingent  reversionary  interest  under  personal 
settlement,  503. 

of  policy  of  life  assurance,  503. 
Attsstatzox  clause,  497,  528. 

B. 
Bill  of  sale,  529. 

0. 

CaxLDBiBr,  usual  trust  for,  in  personal  settlement,  509. 
power  to  appoint  freeholds  among,  516. 
limitation  to,  as  tenants  in  common  in  tail,  with  cross  re- 
mainders, 516. 

in  strict  settlement,  519,  520. 
portions  for,  519,  520—523,  524. 

Conditions  of  sale,  general,  492 — 196. 

Consolidation  of  securities,  clause  reserving  right  of,  502. 

Conveyance  on  sale,  496. 

on  trust  for  sale,  505. 

qq2 
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CoTEVAUT  to  pay  mortgage  money  to  seyeral,  498. 

to  one,  601,  602. 
inbiUofsale,  629. 
IntereBt  after  default  half-yearly,  498,  601. 

quarterly,  629. 
to  insure  buildings,  mortgagor's,  499,  602. 

chattels,  mortgagor's,  630. 
mortgagor's,  on  mortgage  of  policy  of  life  assurance,  603, 

604. 
to  settle  other  or  after-acquired  property,  wife's,  610. 
by  retiring  trustee  against  incumbrances,  613. 

CkiJEaAJXTB  for  title,  conditions  as  to,  on  sale  by  trustees,  496. 

»  incorporation  of,  on   sale  by  married  wcmmi, 

coparceners,  497. 
on  mortgage,  499,  603. 
on  transfer  of  mortgage,  601. 
on  settlement,  606,  616,  618. 
in  biU  of  sale,  629. 

Cboss  remainders  in  tail  among  children,  616. 

Debt,  assignment  of,  601. 

of  benefit  of  securities  for,  601. 

Dbclab^tion  defining  principal  mansion-house,  &c.,  on  settled  land, 

617,  626. 
of  trust.    See  Tbust. 
of  uses.    See  Ubbb. 

E. 

EKLiBOKiaENT  of  long  term,  627. 
EsiATi.    See  LnoTATioir. 

F. 
FuBTKBB  charge  on  transfer  of  mortgage,  600. 


G. 

Gbavt  by  married  women,  coparceners,  497. 
on  mortgage,  499. 
on  transfer  of  mortgage,  601. 
on  settlement,  606,  616,  618. 
by  tenant  for  life  and  tenant  In  tail,  618. 


INDEX  TO  PRECEDENTS.  697 

H. 

• 

Habbndxtic  to  married  woman,  497. 
in  mortgage,  499. 
of  mortgage  debt  on  transfer,  501. 
on  transfer  of  mortgage  reserving  new  equity  of  redemp- 
tion, 501. 
on  mortgage  of  personal  estate,  503. 
in  conTeyance  on  trust  for  sale,  505. 
to  grantee  to  uses,  515,  518. 

Hotchpot  clause,  in  personal  settlement,  usual,  50D. 

in  trusts  for  portions,  521. 

I. 

In  witness,  &o.,  indenture,  497. 

deed  poll,  528. 

Inooxe  of  land,  trusts  of,  until  sale,  506,  511. 
of  settled  personalty,  trusts  of,  508. 
rent  on  mining  lease  to  go  as,  526. 

iNcnscBSAjroES,  conTeyauoe  subject  to,  518. 

Imdemnitt  to  mortgagee  in  bill  of  sale,  530. 

Infant's  land,  incorporation  of  statutory  powers  of  management  of, 

516,  626. 
trusts  of  accumulations  of  income  of,  517,  526. 

Insxteanoe,  mortgagor's  covenant  for,  499,  502,  530. 

by  mortgagee,  provision  as  to,  499,  502,  530. 
of  chattels,  provision  as  to  application  of   money  re- 
ceived on,  530. 

Intebpretation  clause  in  mortgage,  499,  501. 

Intebtscent,  trust  for,  507. 

power  to  vary,  608. 

Issue,  powers  of  appointment  to,  in  personal  settlement,  609. 

J. 
Joint  account  clause,  statutory,  incorporation  of,  498. 

L. 

Limitation  to  married  woman  in  fee,  497,  516. 

forKfe,  508,  616. 
of  a  rent-charge,  519. 
to  mortgagee,  499,  601,  603. 
to  trustees  for  sale,  606. 
to  grantee  to  uses,  516,  618. 
of  freeholds  until  marriage  to  settlor,  616. 

to  previously  subsisting  uses, 
518. 
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Ldcitaxioh  of  life  estatOi  without  impeachxnent  of  waste,  616,  619. 

in  restoration  of  former  estate,  619. 
to  ohildien  as  tenants  in  common  in  tail,  with  cross- 
remainders,  616. 
of  rent-charge,  619. 
to  tmstees  of  portions  term,  619. 
to  first  and  other  sons  in  tail,  619. 
in  B^ct  settlement,  619,  620. 

M. 

ICabbulqb,  oonyeyanoe  in  consideration  of,  605,  616,  618. 
settlement,  personal,  607. 
real,  615,  617. 

MmiNO  lease,  proviso  as  to  rent  of,  626. 

MoBTOJLOs  of  freeholds  to  several,  498. 

transfer  of,  and  farther  charge  to  one,  600. 

of  life  interest  in  personal  estate  and  policy  of  insurance  to 

one,  602. 
of  chattels  personal,  529. 
money,  covenant  to  pay,  to  several,  498. 

to  one,  601,  602. 
in  hiU  of  sale,  629. 
provisions  as  to  insurance  of  buildings,  499,  620. 

of  chattels,  630. 
restriction  on  mortgagor's  powers  of  leasing,  499,  602. 
interpretation  clause  in,  499,  604. 
debt,  assignment  of,  601. 

provision  for  keeping  up  old  power  of  sale  on  transfer,  501, 
502. 
giving  right  of  consolidation,  602. 

O. 
OvEBBBJLCKiNO  proviso,  o2>3. 

p. 

PoucT  of  life  assurance,  mortgage  of,  602. 

PoBTiONS,  term  to  raise,  519. 

trusts  of,  520—523. 
power  to  charge,  624. 

PowEB  of  sale,  incorporation  of  statutory,  498,  500,  and  note  (/>),  602, 

629. 
provision  for  exercise  of  original,  on  transfer  of  mort- 
gage, 602. 
of  leasing,  restriction  on  mortgagor's,  499,  502. 
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Power  to  appoint  new  troBtees,  nomination  of  persons  to  exercise 
statutory,  606,  511. 
to  vary  investments,  608. 
of  appointment  to  issue,  in  personal  settlement,  usual,  608,  509. 

to  children  in  real  settlement,  516. 
of  advancement,  609. 
to  apportion  blended  trust  funds,  511. 
to  take  security  with  less  than  marketable  title,  612. 
to  jointure  future  wife,  523. 
to  charge  portions  in  case  of  future  marriage,  524. 

Pboviso  for  redemption  in  mortgage  to  several,  499. 

to  one,  501. 
of  personalty,  503. 


B. 

RsciTAL  of  conveyance  on  sale,  496. 

of  facts,  496,  497,  600,  612,'614,  627,  528. 

of  agreement  for  purchase  by  married  woman,  497. 

of  mortgage,  600. 

for  a  term,  627. 
of  agreement  for  transfer  of  mortgage  and  further  advance,  500. 
of  intended  marriage,  507. 

of  transfer  of  stock  in  contemplation  of  marriage,  607. 
in  settlement,  of  conveyance  on  trust  for  sale,  607. 
of  disentailing  deed,  517. 
of  will  and  of  probate,  627,  628 . 

REDEicpnoy.    See  Proviso  fob  Rbdb3cptiox. 

'Rest  on  mining  lease  to  be  applied  as  income,  526. 

Rssm  and  profits,  trusts  of,  until  sale,  506,  611. 

rent  on  mining  lease  to  go  as,  626* 

Ke27T-cillboe  to  SOU,  ou  re-settlement,  519. 
jointure,  519. 
pin  money,  619. 

RB-SSTTLEaCElfT,  517. 

Restbauvt  on  anticipation,  general,  in  personal  settlement.  611. 

in  real  settlement,  616,  620. 

"RisnxKHEJirr  of  trustee,  512,  513. 

declaration  vesting  trust  property  on,  613. 


SETTLEaoxT  of  ficcholds  on  tiust  for  sale,  505* 

leil,  616,  517. 
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T. 

Tkansfes  of  mortgage,  500. 

Tbust  of  freeholdB  for  settlor  until  marriage,  505. 
of  personaltj  for  settlor  until  marriage,  506. 
for  sale  of  freeholds,  and  to  hold  proceeds  on  trosts  declared  hj 

another  deed,  505. 
of  rents  and  profits  until  sale,  506. 
declaration  of,  as  to  stock  settled  on  marriage,  507. 
for  investment,  507. 
of  income  of  fund  settled  by  wife,  503. 

by  husband,  aOS. 
for  children,  in  personal  settlement,  usual,  509. 
in  default  of  children  of  settled  personalty,  509,  510. 

of  fund  settled  by  husband,  510. 
by  wife,  610. 
declaration  of,  on  retirement  of  trustee,  513. 

on  appointment  of  new  trustees,  515. 
of  accumulations  of  income  of  infant's  land,  517,  528. 
ol  term  to  raise  portions,  520 — 523. 

Tbusxses  for  Settled  Land  Act,  appointment  of,  506,  516,  526. 

clause  dispensing  with  consent  of,  to 
disposing   of   principal    mansion- 
house,  &c.,  506. 
clause  dispensing  with  necessity  of 
notice  to,  506. 
for  sect.  42  of  Ck>nT.  &c.  Act,  1881,  appointment  of,  516, 

526. 
nomination  of  persons  to  appoint,  506,  511. 
retirement  of,  612,  513. 
appointment  of  new,  514. 
powers  given  to.    See  Poweb. 


U. 


U2a)EBTAiiN0  for  safe  custody  of  documents,  form  of,  95. 
condition  as  to,  on  sale  by  trustees,  496. 

TJbes,  declaration  of,  in  real  settlement,  516,  518. 
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